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In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7092 

DOROTHY  S.  WALKER, 

Plaintiff, 

vs. 

WEST  COAST  FAST  FREIGHT,  INC.,  a  Cor- 
poration, and  M.  L.  BURR, 

Defendants. 

PRETRIAL  ORDER 

The  above-entitled  cause  came  on  regularly  for 
pretrial  conference  before  the  undersigned  judge 
of  the  above-entitled  Court  on  the  14th  day  of 
February,  1955.  Plaintiff  appeared  in  person  and 
by  Nels  Peterson  of  her  attorneys.  Defendants  ap- 
peared by  John  Gordon  Gearin  of  their  attorneys. 
The  parties  with  the  approval  of  the  Court  agreed 
to  the  following 

Statement  of  Pacts 

I. 

At  all  times  mentioned  herein,  plaintiff  was  a  resi- 
dent and  citizen  of  the  State  of  Oregon;  that  the 
defendant  West  Coast  Fast  Freight,  Inc.,  was  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  with 
an  office  and  principal  place  of  business  in  Port- 
land, Multnomah  County,  Oregon;  that  the  defend- 
ant M.  L.  Burr  at  the  time  of  the  service  of  process 
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was  and  is  a  rosidoiit,  inhabitant  ixud  citizen  ot'  \hc 
State  o(  Washinutt^n:  that  a  divoi'sity  of  ('itizeiiship 
exists  between  the  plaintitY  and  both  oi'  the  defend- 
ants and  that  the  aniomit  in  eontroviM'sy  is  in  excess 
i^f  $:I000.(10. 

TT. 
At  all  times  herein  eoneerned,  defendant  West 
Coast  Fast  Fveidit,  Inc.,  owned  and  operated  a 
truekinu'  service  engaged  in  transportinu'  cargoes 
and  property  within  the  State  o\'  (^reixon  and  that 
the  defendant  M.  1..  Hnrr  on  ^lay  o.  1953,  was  an 
eni]^loyee  of  the  defendant  AVest  Coast  Fast 
Freiizht.  Inc..  in  the  ca]tacity  of  a  tnick  driver. 

TIT. 

On  or  abont  the  ;>rd  day  of  ^Fay.  1953,  an  auto- 
mobile (^]HM'ated  by  ])laintiff  was  proceeding 
northerly  on  Highway  99E  and  at  a  point  near 
Albany,  Oregon,  left  the  highway,  as  a  result  of 
which  ]>laintiff  received  some  injury. 

Plaintiff's  Contentions 

T. 

At  the  time  and  ]^lace  of  the  accident,  the  defend- 
ants, and  each  of  them,  weiv  negligent  in  one  or 
moi-e  of  the  following  particulars: 

(a)  Tn  driving  and  operating  said  motor  truck 
when  the  same  was  not  equi]^ped  with  clearance 
lamps  and  retiectoi*s  as  required  by  law,  or  not 
having  the  clearance  lamps  lighted: 

(b)  In   passing  another  vehicle   proceeding   in 
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the  same  direction  as  the  motor  truck  when  the  left 
side  of  said  highway  was  not  clearly  visible  and 
free  of  oncominj^:  traffic  for  a  sufficient  distance 
ahead  to  permit  said  truck  to  ovei-take  and  pass 
said  other  motor  vehicle  in  safety. 

(c)  In  driving  said  truck  to  the  left  side  of 
the  center  line  of  said  highway  upon  the  crest  of 
a  grade  and  upon  a  curve  of  the  highway  where 
the  driver's  view  was  obstructed  within  a  distance 
of  500  feet. 

(d)  In  overtaking  and  passing  another  vehicle 
driving  in  the  same  direction  as  said  truck  at  an 
intersection  of  highways  when  such  movement 
could  not  be  made  in  safety: 

(e)  In  failing  and  neglecting  to  keep  and  main- 
tain a  proper  or  any  lookout  for  other  vehicular 
traffic,  and  particularly  for  the  automobile  operated 
by  this  plaintiff. 

II. 
That  as  a  proximate  result  of  the  negligence  of 
the  defendants  and  each  of  them,  plaintiff  was 
forced  off  the  road  to  avoid  a  head-on  collision  with 
the  motor  truck  and  caused  this  plaintiff  severe 
personal  injuries,  among  which  were  numerous 
bruises  and  contusions  to  the  plaintiff's  body,  severe 
brain  concussion  and  brain  damage,  severe  physical 
and  mental  shock  and  physical  and  mental  pain 
and  suffering,  a  severe  tearing,  twisting  and 
wrenching  of  the  tendons,  muscles,  ligaments,  bones, 
nerves  and  soft  tissue  of  her  neck,  back,  pelvic 
area,  right  hip  and  leg,  injuries  to  her  upper  chest, 
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and  aggravation  of  pre-existing  arrested  tuber- 
culosis, from  all  of  which  plaintiff  was  rendered 
sick,  sore,  nervous  and  distressed,  that  plaintiff  has 
permanent  injuries  to  her  head,  neck,  back,  right 
hip  and  leg,  and  the  internal  organs  of  her  chest, 
and  will  be  permanently  afflicted  with  the  results 
of  aggravation  and  dissemination  of  said  tuber- 
culosis, and  has  been  damaged  in  the  sum  of  $75,- 
000,00  general  damages. 

III. 

That  as  a  proximate  result  of  said  negligence  of 
the  above-named  defendants  and  each  of  them 
plaintiff  has  incurred  doctor,  hospital  and  medical 
expenses  in  the  sum  of  $936.13  to  the  present  time, 
and  will  incur  fui'ther  medical  expenses. 

IV. 

That  plaintiff  is  of  the  age  of  34  years  with  a 
life  expectancy  under  the  American  standard  mor- 
tality tables  of  34.29  years;  that  plaintiff's  ability 
to  work  and  perform  physical  activities  as  a  result 
of  said  negligence  of  the  above  defendants  and 
each  of  them  has  been  permanently  impaired,  and 
plaintiff  will  continue  in  the  future  to  have  pain 
and  suffering. 

The  foregoing  contentions  of  plaintiff  and  each  of 
them  are  denied  by  defendants,  who  specifically 
deny  that  they  were  negligent  in  any  particular 
charged  or  that  any  act  or  omission  on  their  part, 
constituted  a  proximate  cause  of  plaintiff's  injury 
and  damage. 
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Issues  to  Be  Determined. 

T. 

Were  defendants  guilty  of  negligence  in  any  par- 
ticular as  charged  and,  if  so,  was  such  negligence 
a  jDroximate  cause  of  plaintiff's  injury  and  damage. 

II. 

What  are  the  amounts  of  plaintiff's  special  and 
general  damages. 

Jury  Trial 
Plaintiff  made  timely  request  for  trial  by  jury. 

Physical  Exhibits 
Certain  physical  exhibits  have  been  identified  and 
received  as  pretrial  exhibits,  listed  on  the  attached 
sheets  marked  Exhibit  "A"  and  ''B,"  the  parties 
agreeing,  with  the  approval  of  the  Court,  that  no 
further  identification  of  exhibits  is  necessary.  In 
the  event  that  said  exhibits,  or  any  thereof,  should 
be  offered  in  evidence  at  the  time  of  trial,  said  ex- 
hibits are  to  be  subject  to  objection  only  on  the 
ground  of  relevancy,  competency  and  materiality. 

The  parties  hereto  agree  to  the  foregoing  pre- 
trial order  and  the  Court  being  fully  advised  in 
the  premises 

Now  Orders  that  the  foregoing  pretrial  order 
shall  not  be  amended  except  by  consent  of  both 
parties  or  to  prevent  manifest  injustice;  and  it  is 
further 

Ordered  that  the  pretrial  order  supersedes  all 
pleadings;  and  it  is  further 
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Ordered  that  upon  trial  of  this  cause  no  proof 
shall  be  required  as  to  matters  of  fact  hereinabove 
specifically  found  to  be  admitted,  but  that  proof 
upon  the  issues  of  fact  and  law  between  plaintiff 
and  defendant  as  hereinabove  stated  shall  be  had. 

Dated  at  Portland,  Oregon,  this  14th  day  of  Feb- 
ruary, 1955. 

/s/  GUS  J.  SOLOMON, 
Judge. 
Approved : 

/s/  NELS  PETERSON, 

Of  Attorneys  for  Plaintiff. 

/s/  JOHN  GORDON  GEARIN, 

Of  Attorneys  for  Defendants. 


EXHIBIT  '^A" 

Plaintiff's  Exhibits 

A.  vSeries  of  photographs  of  scene  of  accident. 

B.  2  ] photographs  of  plaintiff. 

C.  Deposition  of  M.  L.  Burr. 

D.  Hospital  records  and  X-rays  of  Albany  Gen- 
eral Hospital. 

E.  Hospital  records  and  X-rays   of  Good  Sa- 
maritan Hospital. 

F.  Hospital  records  and  X-rays  of  Matson  Me- 
morial Hospital. 

G.  Hospital  records  and  X-rays  of  University 
of  Oregon  Tuberculosis  Hospital. 

H.     City  of  Albany  ambulance  service  statements. 
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EXHIBIT  ^'B" 

Defendant's  Exhibits 

1.  Deposition  of  Barbara  Emily  Renfro. 

2.  Deposition  of  Harry  L.  Sears. 

3.  Deposition  of  Dorothy  S.  Walker  taken  July 
27,  1953. 

4.  Deposition  of  Dorothy  S.  Walker  taken  Au- 
gust 7,  1953. 

5.  Medical  reports  and  records  on  plaintiff. 

•  [Endorsed] :    Filed  February  14,  1955. 


In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7092 

DOROTHY  S.  WALKER, 

Plaintiff, 

vs. 

WEST  COAST  FAST  FREIGHT,  INC.,  a  Cor- 
poration, and  M.  L.  BURR, 

Defendants. 

JUDGMENT  ORDER 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  undersigned  judge  of  the  above- 
entitled  court  on  Wednesday,  February  23,  1955. 
Plaintiff  appeared  in  person  and  by  Nels  Peterson, 
one  of  her  attorneys.  Defendants  appeared  by  John 
Gordon  Gearin,  one  of  their  attorneys.  A  jury  was 
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duly  empaneled  and  sworn  to  try  the  case  following 
which  oj)ening  statements  w^ere  made. 

Evidence  on  behalf  of  all  parties  was  introduced. 
The  trial  continued  until  the  day  following  when, 
after  both  parties  had  rested,  arguments  to  the  jury 
were  made  and  thereafter  the  court  duly  instructed 
the  jury  as  to  the  law.  The  jury  retired  to  deliber- 
ate and  on  the  same  day  returned  into  open  court 
its  verdict  in  words  and  figures  substantially  as 
follows  (formal  parts  omitted)  : 

"We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above-entitled  cause,  do  find  our  verdict 
in  favor  of  plaintiff,  Dorothy  S.  Walker,  and 
against  defendants  and  assess  plaintiff's  dam- 
ages in  the  sum  of  $1,500.00." 

Said  verdict  was  duly  received  and  filed  and 
based  thereon  and  the  court  being  fully  advised  in 
the  premises, 

Now  Orders  that  plaintiff  have  and  recover  judg- 
ment against  defendants,  and  each  of  them,  in  the 
sum  of  $1,500.00,  together  with  costs  and  disburse- 
ments incurred  herein  taxed  at  $100.69. 

Dated  at  Portland,  Oregon,  this  24th  day  of 
February,  1955. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed]  :    Filed  February  28,  1955. 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do  find  our  verdict  in 
favor  of  the  plaintiff,  Dorothy  S.  Walker,  and 
against  the  defendants,  West  Coast  Fast  Freight, 
Inc.,  a  corporation,  and  M.  L.  Burr,  and  each  of 
them,  and  assess  plaintiff's  damages  in  the  sum  of 
$1,500.00. 

Dated  this  24th  day  of  February,  1955. 

/s/  MARION  I.  GREEN, 

Foreman. 

[Endorsed] :    Filed  February  24,  1955. 
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[Title  of  District.  Court  and  Cause.] 

MOTION  FOR  A  NEW  TRIAL 

Comes  now  plaintiff  and  moves  the  court  for  an 
order  setting:  aside  the  judgment  order  heretofore 
made  and  entered  in  the  above-entitled  cause  and 
granting  a  new  trial  to  the  plaintiff  upon  the  ques- 
tion of  damages  only  on  the  ground  and  for  the 
reason  that  errors  at  law  were  committed  in  the 
trial  of  said  cause  which  prevented  the  plaintiff 
from  having  a  fair  trial  and  which  substantially 
affected  the  verdict  in  said  cause.  That  the  errors 
at  law  were  as  follows,  to  wit: 

1.  In  advising  counsel  for  the  plaintiff  during 
opening  statement  that  said  counsel's  reference  to 
pain  and  difficulties  from  pregnancy  and  child- 
birth of  the  plaintiff  subsequent  to  the  injuries 
complained  of  should  not  have  been  referred  to 
and  were  not  admissible  upon  trial,  without  objec- 
tion made  by  comisel  for  defendants.  Plaintiff  con- 
tends that  such  facts  were  admissible  under  the 
pretrial  order  and  the  issues  in  the  case. 

2.  In  refusing  to  permit  plaintiff  to  prove  by 
expert  medical  testimony  the  effects  of  the  injuries 
to  her  lower  back,  known  to  medical  science  as 
lumbo-sacral  sprain,  and  displacement  of  her 
coccyx. 

3.  In  refusing  to  permit  plaintiff  to  testify  as  to 
the  effects  in  the  nature  of  pain  and  suffering  and 
the  difficulties  of  pregnancy  and  childbirth,  arising 
from  the  injuries  complained  of. 


West  Coast  Freight  Co.,  etc.  11 

4.  In  rejecting  plaintiff's  offer  of  proof  in  re- 
spect to  the  foregoing. 

5.  In  failing  and  neglecting  to  give  plaintiff's 
requested  instruction  contained  in  plaintiff's  re- 
quested instruction  No.  8  as  follows: 

''If  you  find  that  plaintiff's  injuries  are  per- 
manent, then  you  will  take  into  consideration 
plaintiff's  life  expectancy. 

"You  are  instructed  that  under  the  Stand- 
ard American  Mortality  Tables,  a  person  of  the 
age  of  thirty-five  years  has  a  life  expectancy  of 
33.44  years.  However,  plaintiff's  life  expect- 
ancy is  a  question  of  fact  for  you  to  deter- 
mine, taking  into  consideration  plaintiff's  age, 
sex,  health,  habits  and  nature  of  her  occupa- 
tion, whether  hazardous  or  not. 

''You  will  also  take  into  consideration 
whether  plaintiff's  injuries,  if  any,  permanently 
impaired  her  ability  to  work  and  perform  phy- 
sical activities." 

6.  Misconduct  of  the  jury  in  failing  and  neg- 
lecting to  follow  the  court's  instructions  in  respect 
to  assessing  general  damages  to  the  plaintiff,  and 
in  assessing  an  inadequate  sum  for  plaintiff's  in- 
jury and  damages  as  shown  by  the  evidence  in 
the  case. 

7.  Inadequacy  of  the  verdict. 

Plaintiff  respectfully  contends  that  the  fore- 
going statements,  rulings  and  orders  of  the  court 


12  Dorothy  S.  Walker  vs. 

constitute  errors  at  law  and  the  failure  of  the  jury 
to  follow  the  court's  instructions  in  respect  to 
damages  and  in  assessing  an  inadequate  sum  of 
money  to  the  plaintiff  as  damages,  were  prejudicial 
and  prevented  the  plaintiff  from  having  a  fair  trial. 

That    the    foregoing  assignments    of   error    are 

reasons  for  which  new  trials  have  heretofore  been 

granted  in  actions  at  law  in  the  courts  of  the 
United  States. 

That  plaintiff  presents  the  foregoing  motions 
for  •a  new  trial  pursuant  to  Rule  59,  Rules  of  Civil 
Procedure  and  will  rely  upon  the  following  au- 
thorities : 

15  Am.  Jur.,  Section  78; 

Nevila  vs.  Ironwood,  232  Mich  316; 

50  A.  L.  R.  1189; 

Hively  vs.  Higgs,  120  Or.  588 ; 

53A.  L.R.  1052; 

15  Am.  Jur.,  Section  82 ; 

Beals  vs.  Quigg,  11  P.  2d  354  (Ariz.  1932)  ; 

Bucktrob  vs.  Partridge,  265  P.  768 
(Okla.  1928); 

106  A.  L.  R.  874  [Citing  Towel  vs.  St. 
Joseph  (Mo.  1916)]; 

Robin  vs.  Bartlett,  64  N.  H.  426; 

Samuels  vs.  Calif.  St.  Cable  Co., 
124Cal.294; 
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Tredwell  vs.  Whittier,  80  Cal.  574; 

Denver  Ry.  vs.  Harris, 

122U.  S.  597,  7S.  St.  1286; 

Jordan  vs.  Great  Western  Motorways, 
2Pac.  2d786  (Cal.  1931)  ; 

102  A.  L.  R.  1516 ; 

Shaw  vs.  Pacific  Supply  Company, 
113Pac.  2d627; 

Westfall  vs.  Kern, 

43  Pac.  2d  392  (Col.  1935) ; 

Safeway  Cab  Service  Co.  vs.  Minor, 

70  Pac.  2d  76  (Okla.  1937)  ; 

Sporable  vs.  Thomas, 
33  Pac.  2d  721  (Kans.  1934)  ; 

Foster  vs.  Hudson, 

92  P.  2d  959  (Cal.  1939); 

Aune  vs.  Oregon  Trunk  Ry., 
51  P.  2d  663  (Ore.  1935); 

Fuermbeck  vs.  Hanson, 
75  P.  2d  1027  (Utah  1938)  ; 

Vowels  vs.  Missouri  P.  R.  Co.,  320  Mo.  34; 

Pollock  vs.  Ham,  177  Ark.  348  (1928)  ; 

Hutches  vs.  Renfrow,  200  F.  2d  337  (CA5) ; 

Zellem  vs.  Herring. 

102  P.  Supp.  105  (DC  PA)  ; 

Caldwell  vs.  Southern  Pacific  Co., 

71  F.  Supp.  955  (DC  Cal)  ; 
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Spero-Nelson  vs.  Brown, 
175  F.  2d  86  (CA  6) 

Snyder  vs.  Portland  Traction  Co., 
182  Or.  344,  185  P.  2d  563; 

Frangos  vs.  Edmunds, 

179  Or.  577,  173  P.  2d  596. 

/s/  NELS  PETERSON, 

/s/  FRANK  H.  POZZI, 

/s/  BERKELEY  LENT, 

Attorneys  for  Plaintiff. 

Affidavit  of  Mail  attached. 
[Endorsed]  :     Filed  March  7,  1955. 


In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  7092 

DOROTHY  S.  WALKER, 

Plaintiff, 
vs. 

WEST  COAST  FAST  FREIGHT,  INC.,  a  Cor- 
poration, and  M.  L.  BURR, 

Defendants. 

ORDER 

Plaintiff's  motion  for  new  trial  came  on  regularly 
for  hearing  before  the  undersigned  judge  of  the 
above-entitled  court  on  Monday,  March  21,  1955, 
plaintiff  appearing  by  Nels  Peterson,  of  her  at- 
torneys, and  defendants  appearing  by  John  Gordon 
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Grearin,  of  their  attorneys.  The  court  having  heard 
argument  and  being  fully  advised  in  the  premises 
and  of  the  opinion  that  the  motion  is  not  well 
founded  and  for  good  cause  shown, 

Now  Orders  that  plaintiff's  motion  for  new  trial 
be  and  the  same  hereby  is  denied. 

Dated   at   Portland,    Oregon,    this    21st    day    of 
March,  1955. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed] :     Filed  March  23,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Dorothy  S.  Walker, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit, 
from  the  final  judgment  entered  in  this  action  on 
the  24th  day  of  February,  1955,  and  from  the 
whole  thereof. 

Dated  this  11th  day  of  April,  1955. 

PETERSON  &   POZZI  & 
BURTON  J.  FALLGREN, 

By  /s/  NELS  PETERSON, 

Attorneys  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  11, 1955. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Whereas,  Dorothy  S.  Walker,  plaintiff  in  the 
above-entitled  suit  appeals  to  the  U.  S.  Court  of 
Appeals,  Ninth  Circuit,  from  a  judgment  entered 
in  the  U.  S.  District  Court  for  the  District  of 
Oregon  on  the  24th  day  of  Fel)ruary,  1955,  in 
favor  of  the  Defendants  in  said  action  and  against 
said  Plaintiff  and  from  the  whole  thereof. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  we,  Dorothy  S.  Walker,  as 
Principal,  and  the  Maryland  Casualty  Company,  a 
Corporation  organized  under  the  laws  of  the  State 
of  Maryland,  and  duly  authorized  to  transact  an 
surety  business  in  the  State  of  Oregon,  as  surety, 
do  hereby  jointly  and  severally  undertake  and 
promise  on  the  part  of  the  said  Plaintiff  and  Ap- 
pellant, the  said  Dorothy  S.  Walker,  that  said 
appellant  will  pay  all  court  costs  and  disburse- 
ments which  may  be  awarded  against  her  on  said 
appeal. 

Dated  this  7th  day  of  April,  1955. 

/s/  DOROTHY  S.  WALKER, 
Principal. 

MARYLAND  CASUALTY 
COMPANY, 

[Seal]     By  /s/  KATHLEEN  BROPHY, 

Attorney-in-Fact. 

[Endorsed] :     Filed  April  12, 1955. 


West  Coast  Freight  Co.,  etc.  17 

[Title  of  District  Court  and  Cause.] 

ORDER 

Based  upon  the  records  and  files  in  this  case,  and 
the  motion  of  plaintiff,  appearing  by  and  through 
her  attorneys,  it  is  hereby 

Ordered  and  Considered  that  the  Clerk  of  this 
Court  be,  and  he  is  hereby  directed  to,  forward 
with  the  record  on  appeal  the  exhibits  in  this  cause 
to  the  Clerk  of  the  United  States  Court  of  Appeals, 
Ninth  Circuit,  San  Francisco,  California. 

Dated  at  Portland,  Oregon,  this  12th  day  of 
April,  1955. 

/s/  GUS  J.  SOLOMON, 

United  States  District  Jud^e. 


■•ir)' 


Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  12,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  John  Gordon  Gearin,  being  first  duly  sworn, 
depose  and  say:  That  I  am  one  of  attorneys  for 
defendants  in  the  above  action;  that  I  have  been 
in  charge  of  the  case  insofar  as  the  defendants  are 
concerned  since  its  inception;  that  at  no  time  did 
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I  have  any  knowledge  that  plaintiff  sustained  or 
was  going  to  claim  an  impairment  of  the  child 
bearing  functions  or  difficulties  in  child  bearing 
until  plaintiff's  attorney  first  attempted  to  ad- 
vise the  jury  of  such  claim  at  the  time  of  trial. 

/s/  JOHN  GORDON  GEARIN. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  March,  1955. 

[Seal]  /s/  NOELLE  BURTON, 

Notary  Public  for  Oregon. 

My  commission  expires  March  10,  1956. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  13,  1955. 


United  States  District  Court 
District  of  Oregon 

Civil  No.  7092 

DOROTHY  S.  WALKER, 

Plaintiff, 
vs. 

WEST  COAST  FAST  FREIGHT,  INC.,  a  Cor- 
poration, and  M.  L.  BURR, 

Defendants. 

February  23,  1955, 10 :00  A.M. 

Before :  Honorable  Gus  J.  Solomon,  District  Judge, 
With  a  Jury. 
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Appearances : 

NELS  PETERSON, 

Of  Attorneys  for  Plaintiff ; 

JOHN  GORDON  GEARIN,  and 
JAMES  BJORGE, 

Of  Attorneys  for  Defendants. 

TRANSCRIPT  OF  TESTIMONY  AND 
PROCEEDINGS 

(The  jury  having-  been  duly  empaneled  and 
sworn,  the  following  proceedings  were  had:) 

Mr.  Peterson:  Could  I  ask  leave  of  the  Court 
in  my  opening  statement  to  refer  to  two  exhibits 
that  have  not  been  marked?  They  were  marked  at 
the  time  of  the  pre-trial,  your  Honor.  I  have  shown 
them  to  counsel. 

The  Court:    Is  there  any  objection? 

Mr.  Gearin :     No,  your  Honor. 

Mr.  Peterson:  May  it  please  the  Court,  counsel, 
ladies  and  gentlemen  of  the  jury: 

I  assume  that  you  have  sat,  every  one  of  you, 
on  juries  before  so  that  you  understand  generally 
your  duties  and  the  procedure  in  court  in  trying 
these  civil  actions.  My  name  is  Nels  Peterson.  I  am 
the  attorney  who  represents  the  plaintiff  in  this 
case  who  is  Dorothy  S.  Walker.  This  is  an  action 
brought  against  West  Coast  Fast  Freight,  Incor- 
porated, which  is  a  corporation  and  operates  a 
truck  line  in  Portland,  within  the  State  of  Oregon, 
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and  elsewhere.  I  assiiine  that  you  all  understand 
tliat  an  opening:  statement  is  for  the  purpose  of 
trying"  to  outline  your  client's  case  to  you  so  that 
yon  may  follow  the  evidence. 

I  want  to  sa}^  to  you  that  anything  I  say  in  this 
opening  statement  or  the  argument  is  not  evidence. 
The  matters  that  you  determine  in  this  case  must 
be  based  upon  the  evidence,  and  what  an  attorney 
says — and  that  is  both  true  of  myself  and  Mr. 
Gearin — is  not  evidence. 

Dorothy  Walker  is  thirty-five  years  of  age.  She 
Avent  to  Toledo  High  School  down  in  Toledo,  Ore- 
gon, in  Lincoln  [1-A*]  County.  She  and  her  hus- 
band, Gilbert  Walker,  who  sits  back  in  the  back 
of  the  courtroom,  were  married  there  in  1937.  Mr. 
Walker  has  been  a  logging  truck  driver,  and  in  the 
40 's  Mr.  and  Mrs.  Walker  owned  some  logging 
trucks  in  Toledo.  Mr.  Walker's  principal  business 
has  been  that  of  a  logging  truck  driver  and  owner. 

In  1949,  I  think  it  was,  Mrs.  Walker  had  a  re- 
current or  constant  temperature.  She  lost  some 
weight.  She  became  concerned  about  her  condition, 
and  it  was  finally  diagnosed  as  tuberculosis  of  the 
luno:s.  T  assume  that  you  generally  know  about 
that.  It  is  a  common  disease  due  to  a  germ.  A  per- 
son is  hospitalized  for  it  in  one  of  the  state  insti- 
tutions, may  be  hospitalized  there  and  receive  treat- 
ment, and  that  is  what  Dorothy  Walker  did.  She 
entered  a  state  tuberculosis  hospital.  I  think  she 
was  there  for  some  period  of  time.  In,  I  believe 
it  was  in  1951  that  she  was  admitted  and  received 


•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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treatment.  While  she  was  there  in  the  Oregon 
State  Tuberculosis  Hospital  she  became  acquainted 
with  a  girl  whose  name  is  Emily  Renfro,  who  at 
that  time  was  named  Emily  Renfro.  Miss  Renfro, 
I  think,  had  been  in  that  institution  for  four  and 
a  half  years  as  a  tuberculosis  patient.  In  1953,  I 
think  the  date  was  April  27,  1953,  Emily  Renfro 
was  released  from  the  tuberculosis  hospital,  dis- 
charged from  the  hospital  as  an  arrested  tuber- 
culosis case.  Now,  Mrs.  Walker  had  been  released 
sometime  prior  to  that  as  an  arrested  tuberculosis 
patient,  and  by  arrested  I  mean  to  say,  as  I  under- 
stand it,  [1-B]  the  disease,  the  germ  becomes  latent 
and  so  that  it  is  not  communicable  to  other  people, 
and  it  is  what  they  refer  to  as  arrested  tuberculosis. 

On  May  3rd  or  May  2nd,  actually,  Mrs.  Walker 
and  Emily  Renfro  left  Newport,  Oregon,  which  is 
in  Lincoln  County,  to  drive  back  to  Portland.  Now, 
as  I  remember  it,  as  I  recall,  it  was  on  a  Saturday 
night.  Mrs.  Walker  w^as  driving  a  1949  Buick  car. 
In  order  to  come  back  to  Portland,  she  drove  in- 
land, that  is  to  say,  she  did  not  take  the  Coast 
Highway.  She  drove  inland  and  drove  to  Albany 
on  Highway  99E,  which  is  a  highway  which  runs 
in  a  generally  northerly  and  southerly  direction. 
I  assume  that  most  of  you  are  familiar  with  that 
highway. 

Approximately  five  miles  north  of  Albany,  Ore- 
gon, is  a  juncture  of  highways  known  as  Jefferson 
Junction  or  the  Jefferson  CI  overleaf.  The  highway 
at  this  point  is  relatively  straight  except  there  is 
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a  rather  wide  curve  in  it.  There  is  no  bridge,  but 
there  is  sort  of  a  circle  of  the  Jefferson  Highway, 
and  there  is  this  Junction. 

Mrs.  Walker  was  driving  north  on  Highway  99E 
with  Emily  Renfro  sitting  alongside  of  her  in  the 
front  seat.  So  that  you  mi,2,ht  better  follow  the 
evidence  in  this  case,  there  has  been  taken  two 
aerial  ]ihotographs  of  the  highway  that  is  involved 
in  this  case.  The  point  of  the  highway  that  is  in- 
volved in  this  case,  referring  first  to  the  one  which 
is  the  one  showing  the  longest  view  of  the  highway, 
you  call  see  in  this  aerial  photograph — the  light  is 
not  too  good  here,  but  I  assume  you  can  all  see  it 
— this  is  looking  north-south.  When  you  are  looking 
at  this  jucture  you  are  looking  in  a  general  northerly 
direction.  Now,  that  is  the  direction  that  Dorothy 
Walker  was  driving  the  car.  Here  is  this  circle  that 
I  referred  to.  This  is  what  is  called  Jefferson  Junc- 
tion or  the  Jefferson  CI  overleaf.  This  direction  is 
east;  this  direction  would  be  west  (indicating).  If 
you  could  see  that  far  enough,  you  would  see  Salem. 
You  cannot  quite  see  it  in  here,  but  this  is  south 
of  Salem,  being  about  five  miles  north  of  Albany. 
After  this  cloverleaf  here  there  are  two  highways 
or  two  methods  of  getting  onto  Highway  99E.  The 
one  that  you  are  particularly  concerned  with  here  is 
this  one  which  goes  off  to  the  east,  to  the  right- 
hand  side  of  the  highway  (indicating). 

Now,  showing  it  a  little  bit  closer,  this  is  the 
same  highway,  and  this  is  looking  in  an  easterly 
direction  so  that  you  see  here,  and  this  direction 
would  be  north,  and  this  direction  would  be  south. 
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This  direction  is  east,  and  the  intersection  that  I 
referred  to  is  this  one  right  here  where  the  high- 
way goes  out  this  way,  and  I  believe  Jefferson 
proper  is  out  here,  I  am  not  sure.  It  is  called  Jeffer- 
son Junction. 

Dorothy  Walker  in  driving  along  here  was  driv- 
ing here  (indicating).  The  accident  that  we  are 
concerned  with  occurred  right  about  at  this  point, 
and  I  am  referring  to  the  [1-D]  point  that  is,  well, 
some  distance  north  of  where  the  east  highway, 
the  Jefferson  Highway  runs  into  99E.  I  believe 
they  had  made  a  stop  in  Albany,  but  I  am  not  sure 
of  that.  In  any  event,  as  they  were  driving  along 
Emily  Renfro  was  turning,  or  turned  the  dial  on 
the  radio  and  made  some  remark  to  Mrs.  Walker 
as  to  the  time,  and  Mrs.  Walker's  time  was  faster 
than  hers,  and  so  she  was  turning  on  the  radio  to 
change  to  a  different  station,  and  she  said,  ''Well, 
it  is  one  o'clock  in  the  morning.  We  will  get  the 
correct  time  in  just  a  minute."  Now,  that  was  just 
a  few  moments.  I  don't  mean  minutes;  I  mean  mo- 
ments, intervals  of  time,  very  shortly  before  this 
accident  happened.  Dorothy  Walker  was  driving 
along  the  highway  going  forty-five  to  fifty  miles 
an  hour,  coming  along  this  relatively  straight 
stretch  of  highway  at  night.  She  had  her  lights  on. 
The  condition  of  the  weather  was  reasonable  good. 
As  she  came,  she  approached  this  intersection — as 
she  came  down  this  highway  she  saw  some  distance 
away,  and  I  am  not  sure  whether  she  could  esti- 
mate the  exact  distance,  but  she  saw  four  headlights 
approaching  as  though  she  was  meeting  two  cars, 
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and  she  saw  these  four  headlights,  and  they  ap- 
peared to  be  one  alongside  of  the  other.  She  as- 
sumed that  there  was  one  car  passing  another  car. 
It  looked  like  they  had  plenty  of  time,  or  the  car 
that  was  attempting  to  pass  had  plenty  of  time  to 
get  around.  It  looked  to  her  like  that,  and  she  con- 
tinued to  drive  on,  and  I  think  took  her  foot  off 
the  accelerator,  and  finally,  when  she  saw,  when 
she  got  at  this  relatively  close  distance — I  think 
it  was  two  or  three  hundred  feet,  something  like 
that,  or  less — she  saw  that  it  was  a  truck,  a  truck 
that  did  not  have  the  clearance  lights  on  it.  The 
truck  was  coming  up  a  slight — up  a  grade,  and  by 
referring  to  a  truck  I  mean  actually  it  is  a  tractor 
and  two  trailers,  and  I  think  that  the  over-all 
length  of  that  truck  is  about  70  feet. 

Mr.  Gearin:     Sixty,  Mr.  Peterson. 

Mr.  Peterson:  Well,  sixty.  I  have  not  measured 
it,  60  feet. 

This  truck  was  passing  or  in  the  act  of  passing  a 
car,  and  when  she  got  up  so  that  she  could  see  that 
it  was  a  truck  passing  a  car  and  there  was  no  al- 
ternative for  her  to  either  hit  head-on  into  the 
truck  or  go  into  the  bank,  as  she  looked  up  she  saw 
the  aluminum  top  of  the  truck  with  the  words  writ- 
ten on  the  front  of  it,  ''West  Coast."  She  saw  that 
just  before  she  turned  off  of  the  highway.  When 
she  saw  what  was  going  to  happen  or  when  she  saw 
what  the  condition  was  she  made  a  remark  like 
^'My  God,  Em, — "  that  means  Emily —  '^it  is  a 
truck,   and  we   can't   get  by."   So  the   next  thing 
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she  did  was  to  turn  off  of  the  highway,  and  in  turn- 
ing ofl  of  the  highway  she  went  down  the  bank. 

As  it  turned  out,  she  did  not — the  car  did  not 
overturn,  but  she  headed  straight  down  the  bank. 
As  soon  as  she  got  over  the  bank  the  front  door 
on  the  right  came  [1-F]  open,  and  Emily  Renfro 
was  thrown  out  of  the  car.  The  car  went  down  this 
rather  steep  bank  head  first  and  came  down  to  the 
bottom  of  the  ditch. 

Mrs.  Walker  remembers  going  down  the  bank, 
and  the  next  thing  she  did  remember  she  was  in 
the  front  seat,  and  her  legs  were  up  in  the  air,  and 
she  had  been  unconscious.  It  was  at  night,  and 
neither  the  truck  nor  the  other  car  had  stopped. 
She  did  not  know  how  long  it  was  before  she  be- 
came conscious.  When  she  became  conscious  she 
called  out  to  Emily,  and  after  so  long  a  time  Emily 
answered  her.  Emily  was  up  some  way,  somewhere 
upon  the  bank.  It  was  dark,  and  no  one  was  around. 

Finally,  Mrs.  Walker  got  out  of  the  front  seat  of 
the  car.  She  had  asked  Emily  if  she  was  hurt,  and 
Emily  said,  ''Yes,  I  think  my  back  is  broken,"  or 
something  like  that,  something  to  that  effect.  Mrs. 
Walker  said,  ''Lie  where  you  are."  Mrs.  Walker 
was  unable  to  walk  herself  when  she  got  out  of  the 
car  but  started  to  crawl  up  the  bank.  She  man- 
aged to  get  up  to  the  level  of  the  highway,  and 
she  does  not  know  how  long  it  was,  but  it  was 
around  two  o'clock  when  a  passing  motorist  saw 
the  car  headlights  on  and  stopped.  When  he  saw 
what  had  happened  an  ambulance  was  called,  the 
state  police,  and  she  and  Emily  were  taken  into 
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the  Albany  General  Hospital  by  ambulance.  They 
were  kept  there  for  that  day.  It  became  known  that 
Mrs.  Walker  was  an  arrested  tuberculosis  patient. 
They  referred  her  to  the  Matson  Memorial  Hos- 
pital [1-G]  in  Milwaukie.  When  she  was  in  the 
hospital  at  Milwaukie,  she  had  had  some  lucid  in- 
tervals, she  became  conscious  and  unconscious  sev- 
eral times.  Se  was  unable  to  walk,  had  pain  in  her 
back  and  right  hip.  Her  chest  was  troubling  her. 
She  was  spitting  up  a  bloody  sputum,  or  there  was 
blood  coming  from  the  injury  to  her  chest. 

She  was  taken  by  ambulance  on  May  3rd,  which 
was  the  same  day,  I  think,  late  in  the  afternoon,  to 
Matson  Memorial  Hospital  in  Milwaukie.  She  en- 
tered there  for,  I  think,  one  or  two  days,  and  then 
was  transferred  to  Good  Samaritan  Hospital  in 
Portland.  vShe  came  under  the  care  of  the  regular 
attending  physician  who  was  Dr.  John  Tuhy  who 
is  a  chest  specialist.  He  called  into  consultation  for 
the  back  and  hip  injuries  Dr.  Abele,  his  associate, 
who  is  a  specialist,  a  bone  specialist,  who  treated 
her  for  the  back  and  for  the  hip  injuries.  Dr. 
Philip  Selling  who  is  a  neurologist  was  called  into 
consultation  to  treat  her  for  the  symptoms  she  had 
of  concussion.  She  remained  in  the  Good  Samaritan 
Hospital,  I  think,  until  the  latter  part  of  May.  She 
was  sent  home  in  a  wheelchair. 

The  thing  that  caused  her  the  most  difficulty  was 
her  right  hip  and  her  back.  She  remained  home  for 
four  or  five  days,  and  then  she  was  sent  to  the 
Tuberculosis   Hospital   which   is   up   on   Marquam 
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Hill,  and  she  stayed  there  for  about  six  weeks.  The 
purpose  of  sending  her  to  the  TB  hospital  was  to 
attempt  to  follow  this  tuberculosis,  because,  as  I 
understand  [1-H]  it,  Dr.  Tuhy  suspected  that  this 
would  cause  the  tuberculosis  to  revive  and  become 
communicable  and  that  there  might  be  some  dis- 
semination of  the  tuberculosis  through  a  greater 
area  of  her  lungs.  She  had  had  a  pneumothorax, 
and,  as  I  understand  it,  that  it  where  they  collapse 
the  lung.  She  had  had  that  before. 

She  remained  in  the  Tuberculosis  Hospital  here 
in  Portland  for  that  six  weeks.  Then  she  was  re- 
leased on  crutches,  I  think  that  is  correct.  In  any 
event,  she  had  difficulty  with  her  back  and  with  her 
right  hip.  She  has  continued  under  the  care  of  those 
doctors  that  I  have  mentioned  from  that  day  until 
today. 

This  is  what  I  understand  from  Dr.  Tuhy  is 
wrong  with  her.  She  had  a  bruise  of  the  lung  as 
evidenced  by  the  bloody  sputum  and  the  other 
symptoms  which  she  had  which  the  doctors  will 
explain  to  you.  I  think  the  doctor  will  testify  in 
respect  to  the  bruised  lung  that  the  doctor  can 
now  be  relatively  certain  that  there  was  no  dis- 
semination of  tuberculosis  so  that  her  tuberculosis 
is  relatively  good.  She  is  an  arrested  tuberculosis 
patient.  The  only  thing  that  she  had  was  the  bruised 
lung,  and  there  was  no  dissemination  or  serious 
aggravation  of  this  tuberculosis  of  the  lung  she 
had,  but  Dr.  Selling,  as  I  understand,  did  a  brain 
test  on  her  by  means  of  what  is  call  an  electro- 
encephalogram. That  is,  as  I  understand  it,  an  elec- 
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trical  device  that  tliey  run  through  the  head,  run 
an  electrical  [l-I]  current  through  there,  and  if 
yon  have  an  abnormal  condition  or  brain  damage 
it  shows  u]^  in  the  electroencephalogram;  it  was 
done  on  her,  and  he  found  w^hat  is  called  an  ab- 
normal  electroencephalogram. 

Mr.  Gearin:  Your  Honor,  I  dislike  to  object, 
but  I  am  reading  the  pre-trial  order,  and  it  does 
not  show  anything  that  Mr.  Peterson  has  told  us 
about.  This  is  all  strange  to  us.  It  was  not  until 
this  morning  that  they  were  advised  that  she  had 
been  examined  by  Dr.  Philip  Selling.  In  fact,  the 
deposition  disclosed  that  she  told  us  she  had  not 
been,  other  than  by  Dr.  Tuhy.  I  object  to  it  at  this 
time. 

The  Court:  He  said  brain  concussion  and  brain 
damage.  He  alleged  that. 

Mr.  Gearin:     Very  well,  your  Honor. 

Mr.  Peterson:  As  I  understand  it  from  Dr. 
Selling,  she  had  what  is  called  brain  concussion 
and  some  brain  damage  as  shown  by  this  electro- 
encephalogram and  that,  however,  she  has  had  a 
good  improvement  from  it.  She  has  recurrent  head- 
aches at  the  present  time.  The  doctor  thinks  she 
will  have  those  for  several  years  to  come  but  there 
eventually  will  be  no  permanent  residual  brain 
damage  from  that. 

The  most  serious  thing  she  has,  as  I  understand 
it,  Dr.  Abele  says  there  has  been  an  injury  to  what 
is  called  the  coccyx,  which  is  the  tail  bone.  The 
tail  bone  consists  of  several  small  vertebrae,  and 
she  has  rlisplaced  that  so  that  it  is  now  crooked.  It 
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is  not  in  the  right  place,  and  it  is  [1-J]  constantly 
paining  her  so  the  Dr.  Abele  thinks  it  should  come 
out.  He  will  put  her  in  the  hospital  for  a  couple 
of  weeks  and  surgically  remove  her  coccyx,  her  tail 
bone. 

That,  as  I  understand  it,  he  says  she  has  a  lumbo- 
sacral sprain  which  is  a  sprain  of  the  low  back. 

Now,  she  has  a  thing  which  causes  difficulty  to 
her  which,  as  I  understand  it,  is  a  congenital 
anomal}^  of  the  spine.  It  is  referred  to  as  spina  bifida 
occulta.  As  I  understand  that  medical  term,  it  means 
simply  that  there  has  been  in  her  low  back,  she 
was  born  as  some  persons — I  think  the  percentage  is 
relatively  high,  10  or  15  per  cent  of  the  people  are 
born  with  some  abnormality,  that  the  spine  does  not 
develop  quite  as  it  should  so  that  with  this  abnor- 
mality if  you  get  sprain  or  strain  with  a  structu- 
rally weak  back  like  that,  they  have  a  lot  of  trouble 
with  it,  and  it  is  difficult  to  treat.  That  is  what  Mrs. 
AValker  has.  As  I  understand  it,  you  will  see  some 
X-rays  and  hear  the  doctors  testif}^  about  it. 

The  doctor  says  after  this  coccyx  is  removed  she 
must  wear  a  corset  or  back  support,  and  if  she  gets 
no  relief  from  that,  then  a  spinal  fusion  should  be 
performed  upon  her.  You  will  hear  the  doctor  ex- 
plain what  a  spinal  fusion  is.  That  is  what  this  case 
is  about  as  far  as  the  injuries  are  concerned. 

This  action  is  brought  against  West  Coast  Fast 
Freight,  Incorporated  and  against  one  M.  L.  Burr. 
Mr.  Burr,  [1-K]  as  I  understand  it,  was  a  truck 
driver  employed   by   West   Coast   Fast   Fi-eiL'-ht.   T 
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took  Mr.  Burr's  deposition  in  Seattle,  Washington, 
a  year  ago. 

Mr.  Gearin :     I  took  Ms  deposition. 

Mr.  Peterson:  Yes,  you  did,  and  I  was  in  at- 
tendance. We  had  your  attorney  there,  and  I  was  in 
attendance.  I  cross-examined  him. 

Mr.  Gearin :     That  is  right. 

^Ir.  Peterson:  The  plaintiff's  contentions  in  this 
case  are  largely  one  of  violations  of  the  statutory 
law  in  the  State  of  Oregon,  and  I  should  tell  you 
just  in  i)assing,  explain  what  I  understand  the  evi- 
dence is  concerning  operation  of  these  large  trucks. 

The  West  Coats  Fast  Freight  has  a  station  in 
Portland,  Oregon,  where  they  keep  many  of  their 
large  trucks.  These  trucks  run  in  to  various  cities 
other  than  Portland.  They  run  from  Seattle,  I  think, 
to  Portland ;  from  Portland  to  various  places.  Now, 
when  these  trucks  are  operated,  if  it  is  just  a  rela- 
tively short  run  they  are  operated  by  one  driver. 
If  it  is  a  long  run,  the}^  have  relief  drivers.  Under 
the  statutory  law  of  the  State  of  Oregon,  when  a 
truck  is  being  operated  at  night  they  have  to  have 
certain  lights  on  them.  The  statute  specifies  what 
those  lights  should  be,  and  the  Court  will  explain 
that  to  you.  They  must  have  what  are  called  clear- 
ance lights  to  indicate  the  mdth  of  the  truck.  They 
must  have  marker,  side  marker  lamps  to  indicate 
whether  [1-L]  it  is  a  truck.  They  must  have  certain 
reflectors  reflecting  an  amber  color  so  that  when  a 
truck  is  operating  at  night  these,  imder  the  law,  are 
required  to  be  on  the  truck  and  trailer  and  to  be 
lighted,  and  they  are  to  be  placed  in  such  position 
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that  they  are  not  to  be  obscured  by  mud  or  dust  or 
debris  that  comes  from  the  wheels  of  the  truck  oii 
these. 

We  will  expect  to  show  in  this  case  that  the  truck 
that  was  involved  has  a — or  the  truck  and  trailers 
have  a  certain  number,  and  we  expect  to  show  that 
this  truck  and  trailer  was  checked  out,  I  believe,  at 
10:57  or  10:47  but  actually  did  not  leave  Portland, 
Oregon,  until  about  11 :30 ;  that  it  was  bound  for,  I 
believe,  a  California  point,  I  believe  Oakland,  Cali- 
fornia; that  this  truck  was  being  operated  by  Mr. 
Burr  and  was  headed  in  that  direction.  We  ex- 
pect to  show  that  at  that  point  at  1:00  o'clock  in 
the  morning  on  that  morning  that  that  truck  was  at 
the  Jefferson  Junction. 

Now,  I  believe  it  was  the  position  of  the  defend- 
ants here  that  they  had  no  responsibility,  were  not 
at  the  scene  of  the  accident.  We  will  expect  to  prove 
that  to  you. 

We  charge  the  driver  of  the  truck  and  this  West 
Coast  Fast  Freight,  too,  with  negligence  first  in 
driving  and  operating  the  truck  without  proper 
clearance  lamps  and  reflectors  as  required  by  law, 
and,  second,  in  passing  another  vehicle  proceeding  in 
the  same  direction  as  the  motor  truck  when  the  left 
side  of  the  highway  was  not  clearly  visible  [1-M] 
and  free  of  oncoming  traffic  for  a  sufficient  distance 
ahead  to  jjermit  said  truck  to  overtake  and  pass  said 
automobile  in  safety. 

The  next  charge  of  negligence  we  make  is  in  driv- 
ing said  truck  to  the  left  side  of  the  center  line — 
center  of  the  highway  upon  the  crest  of  a  grade  and 
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upon  the  curve  of  the  highwa}^  where  the  driver's 
\icw  along  tlu'  highway  was  obstructed  within  a 
distance  of  500  feet. 

Next  we  charge  him  with  overtaking  and  passing 
another  vehicle  driving  in  the  same  direction  as  said 
truck  at  an  intersection  of  highways  when  the  same 
could  not  be  done  with  safety. 

Next,  in  failing  and  neglecting  to  keep  and  main- 
tain a  proper  or  any  lookout  for  other  vehicular 
traffic,  and  particularly  for  the  automobile  operated 
by  this  plaintiff. 

Those  contentions  are  denied  by  the  defendants 
in  this  case. 

You  will  see  other  photographs  taken  on  May 
3rd  on  the  exact  date  of  this  accident  by  Mrs. 
Walker's  son,  Gary,  who  is  seventeen.  You  will  see 
hospital  records  and  X-rays  taken  by  these  various 
physicians.  You  will  hear  the  testimony  of  Mrs. 
Walker,  her  husband,  Miss  Emily  Renfro  who  is 
now,  whose  name  now  is  Mrs.  Emily  Batten.  She 
has  since  been  married. 

One  other  point  I  do  want  to  mention  to  you,  that 
since  the  accident  of  May  3,  1953,  Mrs.  Walker  has 
had  a  [1-N]  child.  She  had  a  baby  last  October.  The 
child  is  home.  She  had  some  considerable  difficulty 
with  the  child  as  far  as  these  injuries  were  con- 
cei-ned;  nonetheless,  the  baby  is  alive  and  nor- 
mal  

The  Coui*t:  Mr.  Peterson,  this  is  the  second  or 
third  time  that  you  have  gone  beyond  the  pre-trial 
order.  There  is  nothing  in  the  pre-trial  order  about 
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spina  bifida  occulta  aggravation,  and  now  you  are 
telling  us  about  conditions  with  reference  to  the 
birth  of  a  child.  These  are  not  in  the  pre-trial  order. 
You  have  had  plenty  of  opportunities  to  do  it.  You 
are  not  an  inexperienced  lawyer.  I  do  not  think  that 
this  should  be  done. 

Air.  Peterson:  Your  Honor,  in  respect  to  the 
spina  bifida  occulta,  as  I  understand  it,  the  testi- 
mony of  the  doctor  will  be  there  is  no  aggravation 
of  it,  and  in  respect  to  the  childbirth,  counsel  is 
aware  of  that.  He  has  had  her  examined  recently, 
and  I  believe  it  proper  under  the  charge  of  pain 
and   suffering. 

The  Court:     Do  not  do  it  any  more. 

Mr.  Peterson :  Ladies  and  gentlemen,  I  hope  that 
you  will  pay  close  attention  to  the  evidence  in  this 
case  and  see  that  justice  is  done.   Thank  you. 

Mr.  Gearin:  Ladies  and  gentlemen,  Mr.  Peter- 
son has  expressed  a  thought  that  perhaps  you  know 
what  these  cases  are  all  about.  I  know  that  you  have 
served  on  other  cases  before,  and  I  know  that  some 
of  you  recall  my  trying  cases  [1-0]  here  before  you 
not  so  long  ago,  and  you  know  by  this  time  that 
thei'e  are  two  sides  to  every  case. 

I  merely  want  to  say  that  we  had  no  information 
concerning  this  alleged  accident  until  sometime  in 
the  latter  part  of  May  when  we  received  a  letter 
from  Mrs.  Walker's  attorneys,  Kliks  and  Kliks. 

Of  course,  you  will  understand  from  the  nature  of 
the  charge  that  it  is  one  of  those  charges  that  is 
difficult  to  disprove.  Our  testimony  will  be  the  testi- 
mony of  Mr.  Burr  who  no  longer  works  for  us,  who 
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lives  in  Seattle  and  who  is  a  representative  of  the 
Teamsters  Union  and  cannot  be  here  at  the  trial. 
His  testimony  will  be  before  you.  He  will  tell  you 
inider  oath  that  he  checked  his  lights  before  he 
left;  that  he  was  down  somewhere  in  that  vicinity 
sometime  around  the  time  that  they  say  he  was; 
that  he  did  not  crowd  any  car  off  the  highway,  and 
that  he  did  not  make  what  we  call  in  trucking  lan- 
guage a  "bad  pass." 

In  addition  to  that,  we  have  the  testimony  of 
others  who  have  some  knowledge  about  it  which,  we 
believe  will  cast  some  doubt  upon  the  plaintiff's 
story  of  what  happened.  First  of  all  we  will  call  as 
a  witness  Mr.  Duane  Lehr  who  at  that  time  was  the 
Marion  County  Deputy  Sheriff.  He  will  testify  that 
he  arrived  at  the  scene  of  the  accident  when  there 
was  some  people  there ;  that  he  was  coming  up  from 
a  job,  he  had  a  side  job  that  night;  that  he  saw  that 
there  was  something  the  matter.  He  stopped  and 
talked  to  Miss  Renfro,  [1-P-Q]  and  he  talked  to 
the  plaintiff.  He  will  tell  you  about  their  condition. 
Suffice  it  to  say,  briefly,  that  his  testimony  will  be 
that  he  asked  Mrs.  Walker  what  happened.  She 
said,  "A  truck  forced  me  of^  the  road."  He  said, 
"Well,  what  kind  of  a  truck  was  it?"  She  said,  "It 
was  a  silver  truck."  "Well,  don't  you  know  any- 
thing else  about  what  kind  of  a  truck  it  was  ? ' '  And, 
at  that  time  she  said  she  could  not  tell  him  what  kind 
of  a  truck  it  was.  He  asked  Miss  Renfro  what  hap- 
pened, and  she  told  the  Deputy  Sheriff  that  she 
didn't  know  Avhat  happened. 

Our  next  witness  will  be  Mr.  Walden  AYaddle  who 
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was  the  tow  truck  operator.  He  will  tell  you  the 
circumstances  of  his  going  down  there,  a  Buick  car 
that  he  had  l^een  advised  had  been  wrecked  so  he 
brought  his  wrecker  out  there,  and  when  he  got  to 
the  scene  of  the  accident  he  was  do\\ii — we  have 
some  pictures  not  taken  from  the  air  but  taken  from 
the  gTound,  and  you  can  see  the  car  went  over  some- 
where along  in  here  (indicating).  The  witness  will 
tell  you  that  when  he  got  down  there  he  saw  the  car, 
and  the  car  had  absolutely  no  damage  to  it;  that 
he  got  in  and  drove  it  out  to  the  other  end  where 
there  was  a  ditch,  and  he  had  to  put  a  cable  across 
it  to  get  it  across  the  ditch,  but  the  car  was  in  driv- 
able  condition  and  could  have  been  driven  back  to 
Albany.  The  reason  he  did  not  drive  it  back  was 
because  he  was  alone,  and  if  he  drove  it  back  there 
w^ould  be  no  one  to  take  his  tow  truck  back  so  he 
just  hitched  it  up.  [1-R] 

The  next  witness  will  be  Mr.  A.  C.  Payne,  who 
operates  a  truck  service  at  Eugene.  Mr.  Payne  serv- 
ices, amony  other  trucks,  all  the  trucks  of  the  West 
Coast  Fast  Freight  that  go  north  and  go  south,  and 
they  all  stopped  in  there  to  be  checked.  In  view  of 
the  charge  made  that  we  did  not  have  any  lights  on 
the  truck,  Mr.  Payne  will  testify  he  has  checked  his 
records  for  that  twenty-four  hour  period,  and  there 
were  no  West  Coast  Fast  Freight  trucks  that  came 
in  there  and  required  any  work  done  on  their  lights. 

Our  next  witness  will  be  Mr.  William  T.  Ewing, 
who  at  that  time,  at  the  time  of  the  accident,  was  a 
member  of  the  State  Police  force,  and  he  investi- 
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lives  in  Seattle  and  who  is  a  representative  of  the 
Teamsters  Union  and  cannot  be  here  at  the  trial. 
His  testimony  will  be  before  you.  He  will  tell  you 
under  oath  that  he  checked  his  lights  before  he 
left;  that  he  was  down  somewhere  in  that  vicinity 
sometime  around  the  time  that  they  say  he  was; 
that  he  did  not  crowd  any  car  off  the  highway,  and 
that  he  did  not  make  what  we  call  in  trucking  lan- 
guage a  "bad  pass." 

In  addition  to  that,  we  have  the  testimony  of 
others  who  have  some  knowledge  about  it  which,  we 
believe  will  cast  some  doubt  upon  the  plaintiff's 
story  of  what  happened.  First  of  all  we  will  call  as 
a  witness  Mr.  Duane  Lehr  who  at  that  time  was  the 
Marion  County  Deputy  Sheriff.  He  will  testify  that 
he  arrived  at  the  scene  of  the  accident  when  there 
was  some  people  there ;  that  he  was  coming  up  from 
a  job,  he  had  a  side  job  that  night;  that  he  saw  that 
there  was  something  the  matter.  He  stopped  and 
talked  to  Miss  Renfro,  [1-P-Q]  and  he  talked  to 
the  plaintiff.  He  will  tell  you  about  their  condition. 
Suffice  it  to  say,  briefly,  that  his  testimony  will  be 
that  he  asked  Mrs.  Walker  what  happened.  She 
said,  "A  truck  forced  me  oft  the  road."  He  said, 
"Well,  what  kind  of  a  truck  was  it?"  She  said,  "It 
was  a  silver  truck."  "Well,  don't  you  know  any- 
thing else  about  what  kind  of  a  truck  it  was?"  And, 
at  that  time  she  said  she  could  not  tell  him  what  kind 
of  a  truck  it  was.  He  asked  Miss  Renfro  what  hap- 
pened, and  she  told  the  Deputy  Sheriff  that  she 
didn't  know  what  happened. 

Our  next  witness  will  be  Mr.  Walden  Waddle  who 
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was  the  tow  truck  operator.  He  will  tell  you  the 
circumstances  of  his  going  down  there,  a  Buick  car 
that  he  had  l)een  advised  had  been  wrecked  so  he 
brouglit  his  wrecker  out  there,  and  when  he  got  to 
the  scene  of  the  accident  he  was  down — we  have 
some  pictures  not  taken  from  the  air  but  taken  from 
the  gTound,  and  you  can  see  the  car  went  over  some- 
where along  in  here  (indicating).  The  witness  will 
tell  you  that  when  he  got  down  there  he  saw  the  car, 
and  the  car  had  absolutely  no  damage  to  it;  that 
he  got  in  and  drove  it  out  to  the  other  end  where 
there  was  a  ditch,  and  he  had  to  put  a  cable  across 
it  to  get  it  across  the  ditch,  but  the  car  was  in  driv- 
able  condition  and  could  have  been  driven  back  to 
Albany.  The  reason  he  did  not  drive  it  back  was 
because  he  was  alone,  and  if  he  drove  it  back  there 
would  be  no  one  to  take  his  tow  truck  back  so  he 
just  hitched  it  up.  [1-R] 

The  next  witness  will  be  Mr.  A.  C.  Payne,  who 
operates  a  truck  service  at  Eugene.  Mr.  Payne  serv- 
ices, amony  other  trucks,  all  the  trucks  of  the  West 
Coast  Fast  Freight  that  go  north  and  go  south,  and 
they  all  stopped  in  there  to  be  checked.  In  view  of 
the  charge  made  that  we  did  not  have  any  lights  on 
the  truck,  Mr,  Payne  will  testify  he  has  checked  his 
records  for  that  twenty-four  hour  period,  and  there 
w^ere  no  West  Coast  Fast  Freight  trucks  that  came 
in  there  and  required  any  work  done  on  their  lights. 

Our  next  witness  will  be  Mr.  William  T,  Ewing, 
who  at  that  time,  at  the  time  of  the  accident,  was  a 
member  of  the  State  Police  force,  and  he  investi- 
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home  and  returned  in  February  of  1952  and  staj^ed 
until  April.  I  again  left  the  Salem  Hospital  and  was 
imder   private   treatment   by   Dr.   John   Tuhy   for 
approximately  one  year. 

Q.  Mrs.  Walker,  did  I  understand  the  latest  that 
you  were  released  from  the  tuberculosis  hospital  was 
what  month  of  what  year?  A.     April  of  1952. 

Q.  1952.  Now,  again  on  May  2,  1953,  were  you 
driving  a  1949  Buick  automobile?  A.     I  was. 

Q.     What  was  your  destination? 

A.     Portland. 

Q.     Where  had  you  left  from? 

A.     I  had  left  nw  sister's  home  in  Siletz,  Oregon. 

Q.     Where  is  Siletz,  Oregon? 

A.     Well,  it  is  near  Newport. 

Q.     Was  anyone  in  the  car  mth  you? 

A.     Yes,  Emily  Renfro. 

Q.  How  did  you  become  acquainted  with  Emily 
Renfro?  [3] 

A.  Emily  and  I  were  roommates  in  the  TB  hos- 
pital. 

Q.  What  was  the  purpose  of  her  accompanying 
you  in  the  car? 

A.  Well,  she  had  just  gotten  out  of  the  hospital 
after  nine  continuous  years  in  different  TB  hos- 
pitals, and  she  had  not  been  anywhere  for  a  long 
time,  and  I  asked  her  if  she  would  like  to  ride 
down  with  me  and  visit  my  sister,  and  she  said  yes, 
and  we  went. 

Q.     Did  your  sister  live  in  Portland,  Oregon? 

A.     No,  in  Siletz. 
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Q.  Then  what  was  your  destination  in  Portland, 
Oregon?  A.     My  home. 

Q.     After  leaving  Siletz 

A.     I  was  coming  home. 

Q.  What  course  did  you  follow  after  you  left 
Siletz? 

A.  We  started  up  what  is  called  the  River  Road 
toward  Kernville,  and  I  had  left  my  pocketbook 
in  Newport,  had  forgotten  it  in  Newport,  so  when 
we  got  to  Kernville  we  turned  back  down  the  Coast 
to  pick  up  my  purse.  On  the  Coast  it  was  rainy  and 
drizzly,  and  Mrs.  Renfro  was  nervous  about  the 
Cape  and  the  highway  so  I  told  her  I  did  not  have 
to  go  back  that  way,  it  was  just  as  close  to  go 
through  Albany  and  Salem  and  into  Portland  that 
way  if  she  felt  any  better,  so  that  is  what  we  did. 
We  went  back,  got  my  purse  left  directly  from  New- 
IDort  to  Portland.  [4] 

Q.  In  coming  from  Newport  what  was  the  first 
towns  that  you  came  to  of  any  size  after  leaving 
Newport?  A.     That  would  be  Toledo. 

Q.     Then  from  Toledo  to  Corvallis? 

A.     Yes. 

Q.     Then  the  next  town  was  Albany? 

A.     Yes. 

Q.  At  any  of  these  towns  did  you  make  any 
stops?  A.     I  stopped  in  Albany. 

Q.  Mrs.  Walker,  approximately  what  time  was  it 
when  you  stopped  at  Albany,  Oregon? 

A.  Oh,  probably,  maybe  twenty-five  to  one.  We 
had  some   coffee,  and  I  think  it  must  have  been 
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around  a  quarter  of  one  until,  when  we  left  Albany. 

Q.  Would  you  tell  the  jury  what  happened,  in 
your  own  words,  after  you  left  Albany,  Oregon  ? 

A.  We  were  driving  north  toward  Portland  be- 
tween Albany  and  Salem,  and  I  was  driving,  I 
think,  approximately  forty-five  to  fifty  miles  an 
hour.  I  don't  look  at  the  speedometer.  I  couldn't 
be  too  positive.  As  we  came  around  the  top  of  this 
curve,  and  it  is  an  incline  that  goes  down  and  across 
this  overpass  and  detour,  a  built  up  junction  sort  of 
thing,  I  saw  two  headlights,  two  sets  of  headlights 
approaching,  and  they  seemed  to  be  even  with  each 
other,  and  I  assumed  it  was  one  car  passing  another 
car.  There  would  have  been  plenty  of  time  had  it  of 
been  two  cars.  I  slowed  down  a  little  like  you  do, 
automatically,  [5]  to  make  sure  there  was  plenty  of 
room,  and  as  I  got  closer  I  realized  that  the  one 
set  of  headlights  were  not  gaining  very  much  on  the 
other  set.  I  started  slowing  a  little  more,  in  fact  at 
that  time  quite  rapidly,  and  then  as  we  approached 
these  two  sets  of  headlights  I  saw,  approximately, 
maybe  100  feet  away,  I  saw  that  it  was  a  truck 
towing  a  trailer.  The  trailer  was  silver,  and  the 
truck  was  red,  and  just  as  we  got  to  it  I  said  some- 
thing to  Mrs.  Renfro  that  we  couldn't  are  not  going 
to  get — that  the  truck  was  partially  past  the  other 
car,  he  would  not  have  anywhere  to  go  either  crowd- 
ing him  over  but  to  stay  in  our  lane.  I  don't  remem- 
ber what  I  said  to  her  just  at  this  time,  something 
to  the  effect  that  it  was  a  truck  and  that  we  were 
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going  over,  and  just  as  we  got  to  it  where  I  had  to 
turn  abruptly  out  of  the  way  I  distinctly  saw  writ- 
ten across  the  top  of  this  truck  in  red  writing — 
across  the  top  of  the  trailer,  I  mean,  not  the  truck 
itself — "West  Coast."  They  are  distinctive  trucks, 
and  they  are  very  plain,  and  I  saw  it,  and  then  we 
went  over  the  bank.  It  was  either  go  over  the  bank 
or  hit  the  truck  head-on. 

Q.  When  you  went  off  from  the  bank,  did  your 
car  go  down?  A.     Yes. 

Q.     Approximately  how  far  down  did  you  go? 

A.  I  could  estimate  approximately  50  feet.  I  am 
not  very  good  at  judging  distance,  but  I  would  esti- 
mate that. 

Q.  Have  you  been  back  to  the  scene  of  the  ac- 
cident since  it  [6]  occurred? 

A.     I  have  driven  past  there  one  time  recently. 

Q.     Do  you  know  what  happened  to  Emily? 

A.     At  the  time  of  the  accident? 

Q.     Yes. 

A.  Yes,  Emily  was  either  thrown  or  jumped 
from  the  car,  I  don't  knoAv  which,  as  we  went  over 
the  bank,  and  she  apparently  rolled  to  the  bottom 
because  she  was  at  the  bottom  when  I  called  to  her 
and  she  answered  me. 

Q.  What  is  the  next  thing  that  you  remember 
after  you  went  over  the  bank? 

A.  Well,  the  next  thing  I  remember  is  coming 
to  in  the  bottom  of  the  car,  and  I  had  been  coughing 
blood  and  had  vomited  some.  It  was  all  over  me, 
and  I  noticed  that  Emily,  realized,  of  course,  that 
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Emily  was  not  in  the  car,  and  I  called  to  her,  and 
she  did  not  answer.  I  dragged  myself  out  of  the  car 
and  called  to  her  more  loudly,  and  she  answered 
over  in  the  distance.  I  asked  her  if  she  was  injured, 
and  she  said 

Mr.  Gearin :  We  object  to  any  conversation,  your 
Honor,  as  being  hearsay. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Peterson)  :  Do  you  know  the  in- 
terval of  time  that  you  were  unconscious? 

A.  No,  Mr.  Peterson,  I  don't.  I  could  estimate 
the  time  [7]  by  the  time  we  know  we  went  over  and 
the  time  that  we  were  found. 

Q.  All  right,  how  do  you  fix  the  time  that  you 
went  over,  if  you  can  ? 

A.  I  know  what  time  it  was  when  we  left  Albany, 
and  we  were  wondering  about  what  time  we  would 
get  home,  and  Mrs.  Renfro  had  said  that  she  had  a 
certain  time  on  her  watch,  and  mine  was  a  little  dif- 
ferent, and  she  said,  "Well,  I  will  turn  on  the 
radio.  It  is  just  a  few  minutes  to  one,  and  we  will 
get  the  correct  time  at  one  o'clock."  And  she  was  in 
the  process  of  tinkering  with  the  radio  just  before 
the  accident. 

Q.  What  was  the  interval  of  time  then  until  any- 
one came  to  help,  if  they  did  ? 

A.     I  think  about  an  hour. 

Q.     What  did  you  do  in  that  interval? 

A.  Well,  after  I  became  conscious  and  got  out  of 
the  car  and  called  Mrs.  Renfro,  I  started  to  crawl 
up  the  bank,  and  I  w^ould  get  a  little  ways,  and  then 
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I  guess  I  lost  consciousness  again.  I  don't  know.  I 
know  1  have  a  recollection  of  starting  two  or  three 
times  to  go  up  the  bank,  and  I  don't  believe  that  I 
had  quite  gotten  to  the  top  when  I  understand  it  was 
a  truck  driver  of  another  freight  truck  who  saw 
our  lights  down  below  the  hill,  and,  to  my  knowledge, 
he  was  the  first  person  there. 

Q.  How  long  did  you  remain  there  at  the  scene 
of  the  accident  before  you  were  removed,  if  you  were 
removed'?  [8] 

A.  I  am  not  too  sure  about  the  exact  amount  of 
time  that  it  would  take  someone  to  notify  the  am- 
bulance and  for  it  to  get  out  there.  I  think  we 
checked  in  the  hospital  at  Albany  around  two- 
thirty. 

Q,     How  did  you  get  into  the  hospital? 

A.     By  ambulance. 

Q .     Did  you  walk  to  the  ambulance  ? 

A.     No,  I  did  not. 

Q.     How  were  you  put  in  the  ambulance? 

A.     I  was  put  on  a  stretcher. 

Q.  Do  you  know  of  your  own  personal  knowledge 
whether  that  was  employed  also  with  Emily? 

A.     I  am  sure  that  it  was. 

Q.  Do  you  recall  talking  with  a  Duane  Lehr  who 
has  been  referred  to  here  as  the  Marion  County 
Deputy  Sheriff? 

A.  I  recall  talking  to  some  gentlemen  at  that 
time.  In  fact,  he  may  be  the  man  who  put  a  blanket 
under  my  head  and  kept  my  face  out  of  the  nuid. 
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That  is  the  only  one  I  can  remember  talking  to, 

and  ho  asked  me  what  kind  of  a  truck  it  was. 

Mr.  Gearin :  We  object  to  the  conversation  with 
an  undisclosed  individual,  your  Honor.  She  says 
she  does  not  recall  the  officer. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Peterson) :  Mrs.  Walker,  when  you 
arrived  at  the  [9]  hospital  in  Albany  would  you  tell 
the  jury  what  treatment  was  given  to  you,  if  any 
treatment  was  given  to  you? 

A.  Yes,  wo  had  a  shot  of,  I  don't  know,  of  some 
sort  of  pain  killer,  and  we  had  always  been  told  that 
if  we  were  involved  in  an  accident  to  be  sure  to 
notify  the  attending  physician  that  we  were  tubercu- 
losis patients.  In  fact,  I  had  it  written  on  my  dri- 
ver's license,  and  when  they  found  out  that  we  were 
tuberculosis  patients  they  put  us  in  a  room  all  by 
ourselves  maybe  assuming  that  we  were  contagious, 
I  don't  know.  Anyway,  they  didn't  wash  us,  any- 
thing like  that.  They  did  give  us  shots  and  took 
care  of  my  bleeding  lung,  immediately  brought  me  a 
pan  and  thinks  like  that,  and  then  they  had  us 
notify  the  tuberculosis  hospital  which  was  at  Mat- 
son  Memorial,  Milwaukie,  to  send  an  ambulance, 
after  us. 

Q.  Mrs.  Walker,  at  the  Albany  Hospital  were 
any  X-rays  taken  of  you  ? 

A.     I  think  one  or  two. 

Q.  Do  you  know  what  portion  of  your  body  was 
X-rayed? 
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A.  I  believe  my  neck  and,  I  think,  my  lower 
back. 

Q.  What  symptoms  of  pain  or  distress  did  you 
have  from  the  time — or  immediately  after  the  acci- 
dent when  you  became  conscious  and  while  you  were 
in  the  hospital  *? 

A.  I  had — of  course,  my  head  was  aching,  and 
I  had  w^hat  they  called  muscular  spasm,  extremely 
tight  muscular  spasm  in  the  back  of  my  neck,  and 
my  back  hurt  and  my  legs  hurt.  I  was  more  con- 
cerned at  that  time  about  coughing  blood.  I  [10] 
was  concerned  because  of  my  TB  more  than  any- 
thing, and  my  chest  was  quite  painful. 

Q.  Did  you  cough  blood  constantly,  or  did  you 
cough  it  frequently  ?  A.     Frequently. 

Q.  Was  there  any  quantity  of  blood,  or  was  it 
just  colored  sputum  ?  A.     No,  red  blood. 

Q.  How  long  did  you  cough  blood  immediately 
following  the  accident? 

A.     You  mean  how  long  did  it  reoccur? 

Q.    Yes. 

A.  Well,  all  the  time  I  was  in  Good  Samaritan 
Hospital.   I  would  presume  about  a  month. 

Q,  How  long  did  you  remain  in  the  Matson 
Memorial  Hospital? 

A.     Just  overnight  at  Matson  Memorial. 

Q.    Were  any  X-rays  taken  of  you  at  Matson  ? 

A.     Yes,  they  were. 

Q.     Do  you  know  what  parts  of  the  anatomy? 

A.     My  hip,  pelvis  area,  and,  of  course,  my  chest. 

Q.     Then  where  were  you  taken  ? 
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A.     To  Good  Samaritan  Hospital. 

Q.  About  when  was  it  that  you  arrived  in  Good 
Samaritan? 

A.     I  would  say  the  4th  of  May. 

Q.  How  lon^  did  you  remain  in  Good  Samaritan 
Hospital  ? 

A.  Something  like  about  two  and  a  half  weeks. 
I  could  [11]  look  it  up,  but  I  believe  it  was  about 
tw(»  and  a  half  to  three  w^eeks. 

Q.  Mrs.  Walker,  during  the  time  that  you  were 
in  the  Good  Samaritan  Hospital  could  you  tell  the 
jury  for  us  what  doctor  or  doctors  cared  for  you  *? 

A.     Dr.  John  Abele  and  also  Dr.  John  Tuhy. 

Q.  Who  was  the  first  doctor  who  saw^  you  at  the 
Albany  General  Hospital'? 

A.     I  thing  his  name  is  Dr.  Bain. 

Q.  Who  was  the  doctor  who  first  saw  you  at 
Matson  Memorial  Hospital  ?  A.     Dr.  Tuhy. 

Q.  Who  was  the  doctor  who  saw  you  first  at  the 
Good  Samaritan?  A.     Dr.  John  Abele. 

Q.  What  treatment  was  given  you  at  the  Good 
Samaritan  Hospital  for  your  injuries? 

A.     T  was  put  in  traction,  head  and  neck. 

Q.     How  long  did  you  remain  in  traction? 

A.  Practically  all  the  time  I  was  in  the  hospital, 
about  tw^o  and  a  half  weeks. 

Q.  Was  any  other  treatment  given  to  you  in 
respect  to  any  other  injuries? 

A.     Drugs  for  pain. 
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Q.  Were  any  casts  applied  to  your  body  or  band- 
ages? A.     No.  [12] 

Q.  Would  you  tell  the  jury  what  troubled,  what 
hurt  you  the  most  while  you  were  in  the  Good 
Samaritan  Hospital  ? 

A.  Well,  my  hip  and  lower  back  area  were  the 
most  painful  by  far. 

Q.  Mrs.  Walker,  were  you  given  any  treatment 
for  your  back  or  hip  ? 

A.     That  is  what  the  traction  was  for. 

Q.     I  see,  I  thought — was  it  neck  traction? 

A.     Neck,  hip,  and  back ;  neck  and  leg  both. 

Q.     Did  that  improve  your  condition  any? 

A.     Well,  it  eased  it,  yes. 

Q.     Did  you  continue  to  have  any  headaches? 

A.     Well,  I  still  had  headaches. 

Q.     Did  you  have  any  dizziness  ? 

A.  Yes,  dizziness  and  fainting,  oh,  for  quite  some 
time  following  the  accident.  In  fact,  I  still  have 
slight  dizziness  if  I  rise  too  quickly,  something  like 
that. 

Q.  Mrs.  A¥alker,  when  were  you  discharged  from 
Good  Samaritan  Hospital? 

A.     The  latter  part  of  May. 

Q.     Were  you  able  to  walk  at  that  time? 

A.     No,  I  was  in  a  wheelchair. 

Q.     Why  couldn't  you  walk? 

A.  Because  my  back  and  hip,  my  hip  would  not 
support  me. 

Q.     What  was  the  next  hospital  that  you  entered? 


52  Dorothy  S.  Walker  vs. 

(Testimony  of  Dorothy  S.  Walker.) 
advised  by  someone  that  these  pictures  were  taken 
the  date  and  hours  that  you  have  mentioned? 
A.     Well,  yes,  Gary  told  me  they  were. 
Mr.  Gearin :     We  have  no  objection  other  than  to 
1-G,  your  Honor.  I-G  has  not  been  sufficiently  iden- 
tified.  I  do  not  know  what  it  represents  or  what  it 
is.  We  have  no  objection  to  the  others. 

The  Court:  All  the  exhibits  except  1-G  are  ad- 
mitted. 

(Photograi)hs  previously  marked  Plaintiff's 
Exhibits  1-A,  B,  C,  D,  E,  F,  H,  I  and  J  were 
thereupon  received  in  evidence.) 

Mr.  Peterson:     We  will  offer  in  evidence,  your 
Honor,  the  two  aerial  photographs. 
The  Court:     Is  there  any  objection? 
Mr.  Gearin :     No  objection,  your  Honor. 
The  Court :     They  may  be  admitted. 

(Aerial  photographs  marked  Plaintiff's  Ex- 
hibits 11  and  12  for  identification  and  received 
in  evidence.) 

(Discussion  off  the  record.) 

(Statements  of  City  of  Albany  Ambulance 
Service,  May  3,  1953,  marked  Plaintiff 's  Ex- 
hibit 8  for  identification  and  presented  [16]  to 
the  witness.) 

The  Court :     What  are  they? 

Mr.  Peterson:  Those  are  statements  of  the  Al- 
bany Ambulance  Service  showing  that  she  was 
picked  up  by  ambulance  on  May  3rd. 
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Mr.  Gearin :    No,  your  Honor. 
The  Court :     They  may  be  admitted. 

(Documents  j)reviously  marked  Plaintiff's 
Exhibit  8  for  identification  received  in  evi- 
dence.) 

Mr.  Peterson :     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Gearin : 

Q.  Mrs.  Walker,  you  have  been  a  plaintiff  in 
damage  cases  before ;  have  you  not  ? 

A.     You  mean  have  I  been  to  court  ? 

Q.     Yes,  seeking  damages '? 

A.  No,  I  have  never  been  in  court  seeking  a  dam- 
age of  the  court. 

Q.  Did  you  or  did  you  not  together  with  your 
husband  bring  action  against  the  C.  D.  Johnson 
Lumber  Company? 

A.  Oh,  I  did  not — on  a  truck  that  went  through 
a  trestle. 

Q.  You  also  filed  an  action  against  Jake's  Res- 
taurant ? 

A.     Yes,  but  it  did  not  come  to  court. 

Q.  I  understand  some  disposition  was  made  of 
that  case?  [17]  A.     That  is  right. 

Q.     When  were  you  married  to  Mr.  Walker? 

A.     January  4,  1937. 

Q.  As  I  understand,  you  have  ])een  divorced  a 
couple  of  times  since?  A.     ^Pliat  is  ri,j';lit. 
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Q.     Arc  you  presently  man-ied  to  Mr.  Walker? 

A.     T  am. 

Q.  You  went  to  the  sanitarium,  as  I  understand 
it,  in  December,  1951,  but  you  have  not  worked  since 
October  of  1951 ;  is  that  a  fair  statement? 

A.  Yes,  I  would  think  so.  Well,  no,  sir,  I  will 
modify  that.  I  did  do  a  little  work  in  an  office  here 
in  town. 

Q.  T  was  referring  to  the  disposition  which  you 
got  in  your  case  against  the  Jake's  Crawfish  people 
on  July  27,  1953.  You  were  represented  by  Mr. 
Peterson  in  that  lawsuit,  wTre  you? 

A.     Yes,  I  was. 

Q.  I  was  referring  to  page  6,  Mr.  Peterson,  dep- 
osition taken  by  Mr.  Williamson  when  you  were  in 
attendance.  Question:     ^'That  is  outside  of  home — " 

^Ir.  Peterson:  Just  a  minute.  Your  Honor,  I 
have  not  had  any  notice  of  that.  This  is  not  marked 
as  a  pre-trial  exhibit. 

Mr.  Gearin:  I  told  you  on  Monday  that  I  was 
going  to  use  it.  You  said  you  had  no  objection  to 
it.  [18] 

Mr.  Peterson :  You  said  to  me  you  were  going  to 
introduce  the  complaint  in  evidence.  I  said,  ''I  will 
have  no  objection  to  the  complaint  being  introduced 
in  evidence."  You  said  nothing  at  all  about  any 
deposition. 

The  Court :  Why  was  it  not  marked  as  an  exhibit 
here  ?  You  could  have  done  that  very  easily  ? 

Mr.  Gearin :  That  is  correct,  your  Honor.  I  went 
over  these  with  Mr.  Peterson  on  Monday.    He  told 
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me  about  the  aerial  photographs.  I  said,  "That  is 
fine,  anything  you  want,  and  anything  you  want  to 
have  identified,  fine."  He  said,  "We  will  do  it  at 
the  time  of  the  trial,"  and  I  told  him  what  I  was 
going  to  have  here. 

The  Court :     Is  that  right,  Mr.  Peterson  ? 

Mr.  Peterson:  Your  Honor,  I  submit  I  told  him 
I  would  have  the  two  aerial  photographs  he  had 
not  seen. 

The  Court:  Did  you  have  the  two  aerial  photo- 
graphs marked  as  an  exhibit*? 

Mr.  Peterson:  I  did  not,  your  Honor,  because 
they  were  taken  Saturday  afternoon. 

The  Court:  You  may  have  those  marked  as  an 
exhibit,  and  as  long  as  you  did  not  mark  yours  I  am 
going  to  let  him  do  the  same  thing. 

Q.  (By  Mr.  Gear  in)  :  I  will  ask  you,  at  that 
time  in  the  office  of  Peterson  &  Pozzi  on  July  27, 
1953,  10:00  o'clock  a.m.,  there  being  present  Mr. 
Peterson  representing  you,  [19]  Mr.  Wayne  A. 
Williamson  representing  the  defendant,  if  you  were 
asked  this  question  and  you  gave  this  answer: 

"Q.  That  is  outside  the  home.  I  am  not 
concerned  with  housework  but  where  3^ou  re- 
ceived compensation. 

"A.  I  was  with  a  logging  business  until  I 
went  to  the  sanitarium  in  December  of  1951, 
but  I  did  work  on  October  of  1951.  That  is  the 
last  month  I  have  done  any  work." 

Did  you  so  testify  ? 
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A.  That  would  be  true  up  until  that  time;  yes, 
sir. 

Q.     That  was  up  until  1953  ? 

A.    What  date  in  1953? 

Q.     July  27,  1953?  A.    Yes,  sir. 

Q.  Following-  the  accident  at  Jake's,  you  had 
been  treated  by  Dr.  Tuhy  and  had  been  examined  by 
an  orthopedist ;  had  you  not  ? 

A.     Tliat  is  right. 

The  Court:  Are  you  mistaken  about  that  date? 
Thatwas  July,  1953? 

Mr.  Gearin:  The  deposition  was  taken  July  27, 
1953,  after  the  instant  accident,  your  Honor. 

The  Court :     This  accident  happened  May  3, 1953  ? 

Mr.  Gearin :     That  is  correct. 

The  Court:     Proceed.  [20] 

Q.  (By  Mr.  Gearin) :  Was  your  tuberculosis 
reactivated  in  this  accident  at  Jake's? 

A.     I  think  not  now.  I  did  think  so  at  the  time. 

Q.  You  were  hospitalized  after  that,  were  you 
not?  A.     Very  briefly. 

Q.  Did  you  sustain  bruises  and  contusions  to 
your  body  at  that  time  in  the  fair  at  Jake's? 

A.     Yes,  I  did. 

Q.     Did  you  sustain  fracture  of  the  rib? 

A.  No,  I  don't  think  that  the  rib  was  definitely 
fractured.  I  understood  that  it  was,  but  I  believe 
that  it  was  not. 

Q.  Did  you  sustain  a  severe  tear  and  twisting 
and  wrenching  of  the  tendons,  muscles,  ligaments  of 
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your  back  *?  A.     Yes,  I  did. 

Q.  Did  you  sustain  injuries  to  nerves,  muscles, 
organs,  and  soft  tissues  of  your  upper  chest  and 
aggravation  of  a  previous  lung  condition  resulting 
from  tuberculosis  ? 

A.  No,  I  have  just  stated  that  I  thought  that  my 
chest  was  hurt  badly.  As  it  turned  out,  it  was  not. 

Q.  These  photographs,  if  I  may  see  them,  please, 
Mr.  Bailiff. 

(Photographs  presented.) 

Q.  I  am  handing  you  the  top  photograph,  Mrs. 
Walker,  which  is  No.  1-B,  and  I  will  ask  you  if  it 
is  not  a  fact  that  your  automobile  left  the  highway 
just  in  the  vicinity  of  the  area  shown  in  this  sign, 
'' Highway  99E"?  [21]  A.     Yes. 

Q.     That  shows  where  you  went  off  the  highway? 

A.     Yes. 

Q.  Did  you  attempt  to  drive  onto  the  shoulder 
and  keep  your  car  on  the  shoulder  of  the  highway  in 
view  of  the  oncoming  vehicles  ? 

A.  This  happened  so  quickly  by  the  time  I  real- 
ized that  it  was  a  truck  I  couldn't  say  whether  I 
stopped  to  think  that  there  was  room  to  get  off  on 
the  shoulder  or  not.  I  know  that  I  was  on  the  shoul- 
der until  I  see  this  signpost  in  my  headlights  and 
went  over  the  bank.  I  didn't  realize  how  large  a 
sign  it  was  or  how  small. 

Q.  Very  well.  Now,  Mrs.  Walker,  when  you 
stopped  you  say  that  you  regained  consciousness, 
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and  there  was  a  freight  truck  up  on  the  road.  Was 

that  a  silver  truck? 

A.     Oh,  I  don't  know,  I  didn't  see  that  truck. 

Q.     How  did  you  know^  it  was  a  truck  ? 

A.  I  mean,  it  was  dowTi,  I  couldn  't  see  it.  I  could 
see  the  lights.  He  had  driven  on  down,  pulled  out 
on 

Q.  Do  you  know  if  that  was  a  L.A.-Seattle 
truck?  A.     Oh,  I  don't  know. 

Q.  Do  you  know  whether  or  not  it  was  the  same 
truck  that  crowded  you  off  the  highway  ? 

A.  If  it  was,  it  took  him  a  long  time  to  get  down 
there  because  it  was  two  o'clock — I  assumed  that  it 
was  not. 

Q.  You  do  not  know  definitely  though  whether 
it  was  or  not,  do  you  ?  [22] 

A.  I  never  saw  the  truck  after  I  went  over  the 
bank. 

Q.  And  so,  as  far  as  you  know  then,  Mrs. 
Walker,  the  truck  that  stopped  down  there  and  the 
driver  that  came  back  might  have  been  the  truck 
that  forced  you  off  the  road? 

A.  It  might  have  been,  but  I  don't  know  why 
he  would  waited  an  hour. 

Q.     What  were  the  weather  conditions  that  night  ? 

A.  It  had  been  raining  on  toward  the  Coast, 
but  to  my  best  recollection  it  was  dry.  There  was 
mud  down  in  the  ditch  where  we  went,  but  I  think 
the  main  surface  of  the  highway  was  reasonably 
drv. 
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Q.     Was  it  cloudy? 

A.  I  believe  so.  It  was  not  foggy.  It  may  have 
been  cloudy. 

Q.  Were  your  headlights  on  high  or  low  beam 
as  you  approached  the  area  where  your  car  left  the 
highway  ? 

A.  Well,  they  were  on  high  until  I  saw  the  two 
sets  of  headlights.  Then  I  dimmed  them.  I  always 
do. 

Q.  AVere  your  lights  on  high  or  low  when  you 
say  you  saw  the  words  ''West  Coast"  on  the  truck? 

A.  To  the  best  of  my  recollection,  I  flicked  my 
headlights  two  or  three  times,  thinking  that  perhaps 
whoever  it  was  that  was  approaching  was  not 
aware  that  we  were  there.  Now,  exactly  when  we 
went  over  the  bank  I  couldn't  say.  I  assume  they 
were  on  low. 

Q.  When  you  saw  the  words  "AYest  Coast"  on 
the  truck,  as  [23]  you  say,  were  your  lights  on  high 
or  low:  would  you  know?  A.     I  don't  know. 

Q.  Would  you  know  what  a  truck  and  trailer 
looks  like?   Do  you  know  a  semi? 

A.  Is  that  a  semi  truck  trailer  or  tractor  and 
trailer  ? 

Q.     Tractor  and  trailer.  A.    Yes,  sir,  I  do. 

Q.     You  have  been  in  the  truck  business  ? 

A.     Not  freight  trucks,  no. 

Q.     Log  trucks?  A.    Yes. 

Q.     You  know  what  a  tractor  is  ?  A.     Yes. 

Q.     You  know  what  a  semi  trailer  is? 
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A.     Yes. 

Q.  All  right,  now,  was  this  a  full  truck;  was  it 
a  tractor  and  trailer;  was  it  a  tractor  and  two 
trailers,  or  a  set  of  doubles? 

A.     Oh,  I  don't  know. 

Q.     Or  a  main  box ? 

A.  I  don't  know  because  I  did  not  see  that.  I 
did  not  have  time  enough.  I  saw  it  was  a  red  truck 
with  a  silver  van.  Now,  whether  the  van  was  sta- 
tionary to  the  cab  or  whether  it  was  on  with  a 
fifth  wheel,  well 

Q.  Well  now,  the  words  "West  Coast"  where- 
abouts were  they  on  the  truck  or  tractor  or  main 
body  or  whereaver  it  was  that  [24]  you  say  you 
saw  it?  A.     Up  on  the  top  of  the  silver  van. 

Q.     That  would  be  above  the  cab? 

A.     That  is  right. 

Q.  About  how  far  above  the  ground  would  that 
be,  Mrs.  Walker? 

A.  Well,  as  I  say,  I  am  not  familiar  with  freight 
trucks,  so  whatever  their  height  is 

Q.  AYell,  if  I  told  you  that  the  trucks  generally 
are  about  12  feet  high,  would  that  give  you  some 
idea  how  high  this  lettering  was  from  the  ground? 

A.    Yes,  I  am  only  estimating,  you  understand? 

Q.     Yes. 

A.  I  would  say  it  was  probably  some  6  inches 
to  a  foot  below  the  top  of  the  cab.  That  would  be 
my  estimation. 

Q.     You  mean  not  cab  but  top  of  the  truck  ? 
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A.     I  mean  to])  of  the  trailer,  yes. 

Q.     Was  that  eliminated? 

A.  There  was  no  lights  on  it.  There  were  no 
lights,  l)ut  the  headlights  on  the  trnck  were  elimi"- 
nated  by  my  headlights,  yes. 

Q.  Were  the  lights  of  this  truck  on  bright  or 
dim? 

A.  Well,  I  don't  know.  I  believe  that  they  were 
on  dim.   I  am  not  sure. 

Q.     How  fast  was  this  oncoming  truck  going? 

A.     I  could  only  estimate. 

Q.     Tell  us  your  best  estimate.  [25] 

A.  I  couldn't  say  for  sure.  I  w^ould  say  it  seemed 
at  that  time  forty-five  to  fifty  miles  an  hour,  prob- 
ably fifty  anyway. 

Q.  Your  husband  works  for  Consolidated 
Freightways;  does  he  not?  A.     That  is  right. 

Q.     When  did  he  start  working  for  Consolidated? 

A.     In  the  fall  of  1952. 

Q.  Do  you  recall  your  deposition  in  this  case, 
Mrs.  Walker? 

The  Court :     Give  it  to  her. 

(Deposition  presented  to  the  witness.) 

The  Witness:     Yes,  I  recall  that. 

Q.  (By  Mr.  Gearin)  :  At  that  time  you  advised 
Mr.  Young,  my  partner,  that  your  husband  did  not 
w^ork  for  a  truck  line  in  Oregon  ? 

A.  Well,  I  was  not  married  to  him  at  that  time. 
He  had  never  worked  for  a  truck  line  w^hen  we  were 
married  before,  in  Oregon. 
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Q.  You  received  a  settlement  from  your  accident 
involving-  Jake's  Crawfish? 

A.     Yes,  a  small  settlement. 

Q.     Coufd  you  tell  us  how  much  that  was? 

A.  I  doirt  know  how  much  the  amount  was  be- 
cause the  doctor's  fees,  those  were  taken  out  of  it. 
I  think  I  received — I  am  guessing,  I  don't  have  the 
check — three  hundred  some  dollars.  [26] 

Q.  ^'(Mi  do  not  know  how  much  Mr.  Peterson 
g:ot? 

A.  I  do  not  know  how  much  the  doctor's  bills 
were  now. 

Q.     Was  there  a  center  line  on  that  highway 
at  that  time;  do  you  recall? 

A.  We  are  speaking  of  99E  at  Jefferson  Junc- 
tion ? 

Q.  Well  now,  Mrs.  Walker,  you  say  that  you 
ha\('  estimated  the  speed  of  this  oncoming  truck 
between  forty-five  to  fifty.  That  was  your  estimate? 

A.     That  is  right. 

Q.  Would  you  turn  to  page  20  of  your  deposi- 
tion, please.  Refer,  if  you  will  please,  to  the  fourth 
answer  from  the  top.  A.     Yes. 

Q.     And  the  next  question  you  answered. 

A.    Yes. 

Q.     Do  you  see  that?  A.     Yes. 

Q.  When  was  it  that  you  were  first  able  to  esti- 
mate the  speed  of  the  approaching  truck  ? 

A.  Well,  I  don't  know  when.  I  would  estimate 
it,  T  am  estimating  it  simply  by  the  amount  of  time 
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it  took  us  to  come  together.    I  didn't  see  how  fast 
the  truck  was  driving,  and  I  felt  I  could  only  esti- 
mate  

Q.  The  reason  I  asked  you  that  is  because  on 
August  7th  when  your  deposition  was  taken  you 
will  agree  with  me,  will  you  not,  that  at  that  time 
you  could  not  estimate  the  speed  of  the  truck?  [27] 

The  Court:     Read  the  question. 

Mr.  Gearin:  "Q.  Were  you  able  to  make  any 
estimate  of  the  speed  of  the  approaching  truck? 

"A.     No,  I  am  afraid  I  couldn't  do  that." 

The  Witness:  I  told  you  now  that  I  really 
couldn't.  You  asked  me  to  estimate  it.    I  did, 

Q.  All  right,  do  you  make  a  distinction  between 
the  word  "estimate"  and  the  word  ''guess,"  Mrs. 
Walker?  A.     Well,  maybe  I  am  guessing. 

Q.  Could  you  tell  us  about  how  far  this  truck 
was  when  you  first  noticed  it  being  on  the  wrong 
side  of  the  road  ? 

A.  I  would  again  estimate  and  say  about  500 
feet. 

Q.  This  truck  that  you  saw  down  the  roadway 
afterwards,  did  that  have  any  clearance  lights  on  it  ? 

A.  The  only  thing  that  I  recall,  when  they  were 
putting  me  on  the  stretcher  I  saw  what  I  assumed 
was  a  freight  truck  covered  with  yellow  lights 
parked  down  beyond  where  he  had  pulled  out,  and 
the  man  who  first,  to  my  recollection,  first  arrived 
told  us  that  he  was  a  truck  driver:  that  he  had  seen 


64  Dorothy  S.  Walker  vs. 

(Testimony  of  Dorothy  S.  Walker.) 

OUT  lights  from  his  truck.   He  is  the  first  person  I 

remember  being  there. 

Q.  You  have  no  recollection  of  going  down  the 
bank  yourself,  do  you? 

A.  Yes,  I  recall  going  over  the  bank.  I  don't 
recall,  I  don't  know  whether,  recall  lighting  or  not. 
I  think  not. 

Q.  Do  you  kiiow  what  kind  of  vehicle  was  being 
passed?  [28] 

A.  No,  I  would  not  know  for  sure.  I  assume  it 
was  another  car,  but  I  wouldn't  know. 

Q.     Do  you  know  who  was  driving  that  car  ? 

A.     No,  sir,  I  do  not. 

Q.  Have  you  been  informed  as  to  the  name  of 
that  individual? 

A.  I  had  been  informed  as  to  the  name  of  an 
individual  who  was  said  to  have  been  driving  it. 
As  it  turned  out,  he  was  not  driving  it. 

Q.     What  was  the  name  of  that  individual  ? 

Mr.  Peterson:  Objected  to  as  immaterial,  your 
Honor. 

The  Court:     What  do  you  claim  for  that? 

Mr.  Gearin:  We  have  been  trying  to  find  out, 
your  Honor.  At  the  time  the  plaintiff's  deposition 
w^as  taken  we  asked  the  same  question,  and  Mr. 
Peterson  instructed  his  client  not  to  give  us  that 
name.  I  have  been  trying  to  find  out  who  it  is.  I 
would  still  like  to  know.  I  would  like  to  make  an 
independent  investigation. 

Mr.  Peterson:    Your  Honor,  I  supplied  counsel 
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with  the  name  of  the  person  who  stopped  a  car  when 

it  was  going  past,  but  that  was  another  name. 

The  Court:  The  witness  should  have  answered 
the  question  at  the  time  it  was  propounded  to  her. 
Answer  the  question  now. 

The  Witness:  Yes,  I  was  told  that  a  Mr.  Rob- 
inson was  driving  the  car.  After  I  talked  to  Mr. 
Robinson  I  realized  he  had  not  been — he  had  been 
mistaken.  [29] 

Q.  (By  Mr.  Gearin)  :  Did  your  car  turn  over 
as  it  went  down  the  embankment? 

A.     I  don't  think  so. 

Q.     You  do  not  know,  do  you,  Mrs.  Walker? 

A.     No,  I  really  don't  know.   I  don't  think  so. 

Q.     You  have  never  seen  the  car  since  ? 

A.     I  have  not. 

Q.  You  do  not  know  of  anyone  who  saw  the 
accident  or  witnessed  it  other  than  yourself  and 
Mrs.  Renfro? 

A.  And  the  driver  of  the  truck,  I  assume  he 
must  have  seen  it. 

Q.  You  were  an  out-patient  at  the  time  of  this 
accident ;  were  you  not  1 

A.  I  was  and  still  am  receiving  what  they  call 
pneumothorax  treatments  which  require  me  to  get 
up  on  the  hill  once  every  ten  days  for  air  refills. 

Q.  You  were  undertaking  that  treatment  at  the 
time  of  this  accident?  A.     Yes,  sir. 

Mr.  Gearin :     I  have  nothins,-  further,  vour  Honor. 
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Redirect  Examination 
By  Mr.  Peterson: 

Q.  Mrs.  Walker,  I  hand  yon  what  has  l)een 
marked  here  as  Plaintiff's  Exhibit  No.  1-D.  I  will 
ask  you  if  there  appears  in  that  photograph  a  high- 
way marker  sign?  A.     Yes. 

Q.  I  wonder  if  you  would  hold  that  up  so  that 
the  members  of  the  jury  might  see  what  you  are 
referring  to,  and  does  that  [30]  appear  in  there  as 
a  white  post?  A.     Yes. 

Q.  Would  you  tell  the  jury  as  you  look  in  that 
photograph  which  direction  are  j^ou  facing? 

A.     This  way  you  are  facing  south  (indicating). 

Q.  You  would  be  facing  the  same  direction  that 
you  were  then  approaching? 

A.  No,  I  was  driving  north.  I  was  coming  this 
way  (indicating). 

Q.  That  is  the  person,  when  that  picture  was 
taken  the  camera  would  be  faced ? 

A.  This  would  be  north;  this  would  be  south 
(indicating). 

Q.  Where  in  relation  to  this  post  here  did  you 
drive  your  car  off  the  highway? 

A.     Almost  directly  in  front  of  it,  10  feet  maybe. 

Q.  There  appears  to  be  some  tracks  on  the  photo- 
graph. Can  you  testify  as  to  whether  or  not  that 
is  the  position  of  your — or  the  location  of  w^here 
vou  drove  the  car  off  the  highway? 
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A.  I  know  I  went  off  directly  in  front  of  the 
signpost. 

Mr.  Peterson:  May  I  hand  this  to  the  jury,  your 
Honor. 

The  Court:     Are  you  finished  with  this  witness? 

Mr.  Peterson:     No,  I  am  not  at  the  moment. 

The  Court:     Wait  until  you  finish. 

Mr.  Peterson:     Very  well. 

The  Court:     Proceed.  [31] 

Q.  (By  Mr.  Peterson) :  Mrs.  Walker,  handing 
you  what  has  been  marked  as  1-B,  which  direction 
is  that  facing? 

A.  This  is  facing  north.  This  would  be  north, 
and  this  would  be  south  (indicating). 

Mr.  Peterson :  In  order  that  we  might  have  some- 
thing that  the  jury  could  see,  would  you  have  any 
objection  if  I  would  ask  Mrs.  Walker  to  make  a 
mark  on  the  photograph  as  to  the  position  where 
the  car  was  driven  off  from  the  highway  ? 

Mr.  Gearin:    No. 

Q.  (By  Mr.  Peterson)  :  I  am  handing  you  a 
lead  pencil.  Would  you  mark  on  the  photograph, 
if  you  are  able  to,  the  position  where  you  drove  off 
from  the  highway. 

A.  It  is  not  marked  well,  but  I  will  try.  (Wit- 
ness marks  on  photograph.) 

Q.  Counsel,  I  cannot  very  readily  see  this.  Why 
don't  you  take  a  pen. 

The  Court:  Do  that  during  the  noon  hour.  She 
mav  mark  it.   Go  ahead  with  vour  examination. 
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Q.  (By  Mr.  Peterson)  :  Mrs.  Walker,  have  you 
had  a  child  since  May  3,  1953? 

A.     Yes,  I  have. 

Q.  Did  you  have  any  difficulty  during  the  preg- 
nancy  

Mr,  Gearin:     Objection. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Peterson)  :  Mrs.  Walker,  in  respect 
to  the  lettering  which  you  saw  on  this  truck,  can 
you  describe  to  [32]  the  jury  whether  that  is  black 
lettering,  or  can  you  describe  it  for  us? 

A.  I  don't  know,  but  as  I  saw  it  that  night  in 
my  headlights  it  was  wn^'iting  in  a  bar  effect  right 
across  the  top  of  the  truck — or  of  the  trailer,  and 
the  lettering  was  in  red,  and  the  trailer  was  silver. 
It  said  "West  Coast."  All  I  saw  was  the  two 
words.  If  there  were  more  than  that  I  didn't  see 
them.  I  don't  think  that  there  were  an}^  more 
because  I  saw  it  plainly.  I  think  it  just  said 
^'West  Coast." 

Mr.  Peterson:     No  further  questions. 

Mr.  Gearin:     Nothing  further. 

(Witness  excused.)  [33] 
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EMILY  RENFRO  BATTEN 
a  witness  called  in  behalf  of  plaintiff,  having  been 
first   duly   sworn,   was   examined   and   testified   as 
follows : 

Direct  Examination 

By  Mr.  Peterson: 

Q.     Your  name  is  Mrs.  Emily  Batten? 

A.     Yes. 

Q.     Mrs.  Batten,  what  is  your  husband's  name? 

A.     George  Batten. 

Q.     What  is  his  occupation? 

A.     An  accountant. 

Q.  Mrs.  Batten,  what  was  your  name  prior  to 
your  marriag-e  and  })resent  married  name? 

A.     Emily  Renfro. 

Q.  Mrs.  Batten,  do  you  know  Dorothy  Walker 
who  sits  on  my  right  here?  A.     Yes,  I  do. 

Q.  When  did  you  first  become  acquainted  with 
her? 

Mr.   Gearin:     This   is   immaterial,   your   Honor. 

The  Court:     She  may  answer. 

The  Witness :     In  December,  1951,  I  think  it  was. 

Q.  Did  you  continue  your  acquaintanceship  after 
December,  1951  ?  A.     Yes,  we  did. 

Q.  Did  you  see  Dorothy  Walker  in  the  latter 
part  of  April,  or  first  part  of  May,  1953?  [34] 

A.     Yes. 

Q.  When  were  you  discharged,  if  you  were, 
from  any  institution  for  the  treatment  of  tubercu- 
losis ? 
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A.  Well,  of  course,  it  was  quite  dark.  There 
were  no  lights  or  anything  around,  and  I  was  on 
the  ground,  and  how  far  down  I  don't  have  any 
idea. 

Q.     How  long  did  you  remain  there? 

A.  Well,  I  couldn't  say  in  time.  When  I  first  was 
aware  of  an3H;hing  there  w^as  no  noise  or  anything 
like  that.  Then  on  occasion  I  could  hear  Dorothy 
calling  to  me,  and  she  was  crying,  and  then  one  time 
she  called  quite  loudly  asking  where  I  was  and 
wanted  to  know  if  I  was  all  light,  and  I  said  well, 
I  thought  that  my 

Mr.  Gearin:  We  object  to  conversations  of  Mrs. 
Batten. 

The  Court:     Objection  sustained. 

Mr.  Peterson:  Will  the  Court  permit  showing 
expressions  of  pain? 

The  Court:     Where? 

Mr.  Peterson:     At  the  scene  of  the  accident. 

Mr.  Gearin:  We  have  no  objection  to  that,  your 
Honor. 

The  Court:     Proceed. 

Q.  (By  Mr.  Peterson) :  Did  Mrs.  Walker, 
while  you  w^ere  l.ying  there  on  the  bank,  make  any 
expressions  of  pain  or  exclamations  of  pain? 

A.     Yes,  she  did. 

Q.  What  were  those  exclamations  or  expressions 
of  pain? 

A.  Well,  she  was  doing  a  good  deal  of  crying 
and  moaning  [37]  and  kept  telling  me  to  lie  still 
and  that  she  would  try  to  get  help  for  us. 
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Q.  Do  you  know  liow  long  you  remained  where 
you  were? 

A.  No,  I  couldn't  say.  It  seemed,  of  course,  it 
seemed  an  awfully  long  time  to  me,  but  then  I 
didn't  have  any  idea. 

Q.     Did  you  see  Mrs.  Walker  get  out  of  the  car  ? 

A.     No. 

Q.  Or  did  you  hear  any  sound  other  than  those 
that  you  have  related  as  to  voice? 

A.  No,  other  than  I  think  perhaps  I  might  have 
heard  sounds  of  traffic  above  some  place,  but  I 
didn't — nothing  close  to  me. 

Q.  Do  you  know  of  your  own  knowledge  w^hat 
time  it  was  when  you  were  taken  out  of  where  you 
were  ? 

A.  No,  the  only  next  recollection  of  time  I  have 
is  when  they  told  us  in  the  hospital  that  it  was 
two-thirty  or  thereabouts. 

Q.  Did  you  have  any  conversation  with  any 
deputy  sheriff  from  Marion  County,  Oregon,  who 
identified  himself  as  such? 

A.  No  one  ever  identified  themselves  to  me  as 
beins.'  a  sheriff  or  police  officer  of  any  kind  at  the 
scene  of  the  accident. 

Q.  Did  you  have  any  period  of  unconsciousness 
after  leaving  the  scene  of  the  accident? 

A.    After  leaving  the  scene  of  the  accident? 

Q.    Yes.   [38]  A.     No. 

Q.  Do  you  know  of  your  own  knowledge 
whether  Dorothy  Walker  did  ? 
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A.  I  never  saw  Dorothy  until  we  were  in  the 
hospital  waiting  to  be  X-rayed,  and  then  I  didn't 
see  her  to  talk  to.  I  mean,  she  was  in  the  same  room 
with   me   or  whatever  it   was 

Q.  Do  you  know  whether  or  not  you  came  in  the 
same  ambulance  to  the  Albany  General  Hospital? 

A.     I  really  don't  know.  I  really  couldn't  say. 

Q.  Mrs.  Renfro,  how  long  did  you  stay  in  the 
Albany  General  Hospital? 

A.     We  were  removed  at  the  same  time. 

Q.     You  were  removed  in  the  same  ambulance? 

A.     Yes. 

Q.  You  were  taken  to  Matson  Memorial  Hos- 
pital ?  A.     Yes. 

Q.  During  the  time  that  you  were  in  the  hos- 
pital at  Albany  General  Hospital  were  you  con- 
stantly in  the  presence  of  Dorothy  Walker? 

A.     Yes. 

Q.  About  what  time  of  the  day  did  you  leave 
the  Albany  General  Hospital? 

A.  Well,  I  believe  it  was  sometime  before  noon, 
but  I  wouldn't  swear  to  it.  I  couldn't  say  for  sure 
the  exact  time  of  when  we  were  removed. 

Q.  Did  you  stay  in  the  Matson  Memorial  Hos- 
pital a  longer  period  [39]  of  time  than  Dorthy 
Walker  did? 

A.     Yes,  I  was  there  when  they  took  her  out. 

Q.     Then  the  next  time  you  saw  her  was  when? 

A.  It  was  quite  some  time  later  I  went  up  to 
Good  Samaritan,  and  I  saw  her. 

Q.     Mrs.  Batten,  have  you  seen  her  on  several 
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occasions  since  that  time?  A.     Yes. 

Q.  Has  she  made  any  expressions  of  pain  or 
discomfort  to  you.  A.     Yes,  she  has. 

Q.     What  have  those  been? 

A.  Well,  she  has  complained  a  number  of  times 
about  her  hip. 

Q.  Have  you  observed  any  change  in  her  physi- 
cal appearance  between  prior  to  this  accident  and 
since?  A.     Yes,  I  think  she  looks  worse. 

The  Court:     I  cannot  hear  you. 

The  Witness:  Yes,  I  think  she — .vou  mean  over- 
all physical  appearance  like  such  as  loss  of  weight 
and  so  forth  and  so  on? 

Mr.  Peterson:     Yes. 

A.  I  believe  she  has  lost  considerable  weight. 
At  least,  she  appears  to  to  me. 

Q.  Do  you  notice  any  change  or  difference  in 
her  walk  or  gait  ?  A.     Yes,  I  believe  I  do,  yes. 

Q.     What  is  that  difference?  [40] 

A.  Well,  there  are  times  when  she  has  quite  a  bit 
of  pain  in  her  hip  and  does  quite  a  bit  of  limping. 

Q.  At  any  time  in  your  presence  has  she 
fainted?  A.     Fainted? 

Q.    Yes. 

A.     Yes,  I  bellieve  she  has  a  couple  of  times. 

Mr.  Peterson:     You  may  take  the  witness. 
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Cross-Examination 
By  Mr.  Gearin: 

Q.  I  will  ask  you,  Mrs.  Batten,  if  at  the  scene  of 
the  accident  you  were  asked  this  question  and  you 
made  this  response  to  Mr.  Duane  William  Lehr: 
"What  happened r' 

Mr.  Peterson:  May  I  inquire  as  to  whether  or 
not  there  were  any  other  persons  present"? 

Mr.  Gearin:  There  being  present  Mr.  Lehr  and 
yourself,  and  you  were  asked  this  question: 
"What  happened?"  You  replied,  "I  don't  know, 
it  happened  so  fast."  Did  you  tell  Mr.  Lehr  that? 

A.  I  don't  recall  anyone,  I  don't  recall  people 
asked  me  things  like  people  will  do  when  there  has 
been  an  accident  and  some  people  around,  and  I  did 
a  little  talking,  I  was  so  frightened,  and  I  was 
having  a  good  deal  of  pain  in  my  back.  I  was  also 
crying  so  that  I  am  sure  that  I  never  answered 
anybody. 

Q.  Your  testimony  is  that  you  did  not  make 
such  a  statement?  A.     That  is  right. 

Q.  You  were  not  paying  too  much  attention  to 
the  manner  in  [41]  which  Mrs.  Walker  was  driving 
her   automobile  ? 

A.  Well,  I  know  that  Mrs.  Walker  was  driving 
in  a  very  safe  manner  and  not  too  fast. 

The  Court:  You  just  answer  the  questions. 
When  he  asks  you  a  question  you  answer  it. 

The  Witness:  Would  you  repeat  the  question, 
please  ? 
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Q.  (By  Mr.  Gearin)  :  You  stated  that  you  were 
not  paying  attention.  To  what  were  you  not  paying 
attention,  Mrs.  Batten? 

A.  I  was  not  paying  attention  to  the  surround- 
ing area. 

Q.  Where  was  this  truck  that  you  saw  when 
you  first  saw  it? 

A.     When  I  first  realized  that  it  was  a  truck? 

Q.     That  is  right. 

A.  It  was  immediately  before  we  went  over 
this  bank. 

Q.  In  what  lane,  where  was  Mrs.  Walker's  car 
with  reference  to  the  center  line  of  the  highway 
at  that  time,  if  you  know  ? 

A.  Oh,  considerably  over  to  the  right  of  the 
line. 

Q.  How  far  was  it  from  the  right-hand  edge 
of  the  pavement? 

A.  I  am  afraid  I  wouldn't  know.  I  wouldn't 
be  able  to  say. 

Q.     How  fast  was  Mrs.  Walker  going? 

A.     At  that  particular  time? 

Q.     Yes. 

A.  Probably  going  thirty-five  miles  on  up  to 
forty-five.    She  never  drove  over  forty-five  or  fifty. 

Q.     How  fast  was  the  truck  coming  ? 

A.     I  don't  knoW' ;  I  couldn't  say. 

Q.  You  were  turning  the  radio  on  for  music; 
were  you  not?  [42] 

A.     Yes,  and  for  time. 
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Q.  And  as  a  matter  of  fact,  all  you  saw  was 
four  lights  across  there? 

A.     Yes,  well,  yes,  two  pair  of  headlights. 

Mr.  Gearin:     That  is  all. 

Redirect  Examination 
By  Mr.  Peterson: 

Q.  Do  you  recognize  anyone  in  this  courtroom 
whose  name  has  ever  been  referred  to  you  as 
Duane  Lehr?  A.     No. 

Q.  Did  you  ever  hear  the  name,  Duane  Lehr 
before?  A.     No,  not  until  it  was  asked. 

Q.  Do  you  recognize  anyone  in  this  courtroom 
who  spoke  to  you  on  the  morning  of  May  3rd,  1953, 
at  the  scene  of  the  accident  you  have  described! 

A.     No,  not  that  are  familiar. 

Q.  Did  anyone  identify  themselves  in  any  ca- 
pacity either  as  a  police  officer  or  a  law  enforcement 
officer? 

A.  No,  no  one  said  to  me  that  they  were  a  law 
officer, 

Q.  When  you  arrived  at  the  Albany  General 
Hospital  were  you  able  to  walk?  A.     No. 

Q.  Without  going  into  any  detail  as  to  the 
nature  of  your  injuries,  were  you  in  any  pain  or 
distress  of  a  serious  [45]  nature  while  you  were  in 
the  Albany  General  Hospital? 

A.     Yes,  in  my  opinion,  I  was. 

Q.  Or  at  the  scene  of  the  accident  after  it  oc- 
curred? A.     Pardon? 
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Q.  Were  you  in  any  pain  or  discomfort  or  dis- 
tress after  the  accident  occurred  and  at  the  scene 
of  the  accident?  A.     Yes. 

Mr.  Peterson:     No  further  questions. 

Recross-Examination 
By  Mr.  Gearin: 

Q.  Mrs.  Batten,  you  were  present  at  the  scene 
of  the  accident  when  Mrs.  Walker  talked  to  the 
state  police;  were  you  not? 

A.  An  officer  talked  to  Mrs.  Walker  when  we 
were  in  the  hospital  that  I  recall. 

Q.  Do  you  recall  when  your  deposition  was 
taken  in  this  case,  which  is  referred  to  as  pre-trial 
Exhibit  No.  1? 

Page  13.  I  will  ask  you  if  at  the  time  your 
deposition  was  taken  in  my  office  on  February  9, 
1954,  there  being  present  Mr.  Peterson,  Mrs. 
Walker,  the  plaintiff  and  Eleanor  Pidgeon  the 
court  reporter,  you  were  asked  these  questions  and 
you  gave  these  answers: 

*'Q.  Miss  Renfro,  were  you  present  at  the  scene 
of  the  accident  when  Mrs.  Walker  talked  to  the 
state  police? 

"A.  I  had  to  be  present.  I  don't  know  [46] 
where  she  was  when  they  arrived. 

''Q.  I  mean,  did  you  hear  her  talking  to  the 
state  police  officer?  A.     Oh,  yes. 

"Q.  Did  you  hear  her  tell  the  state  police  what 
happened?  A.     Yes." 
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You  so  testified  last  year,  didn't  you? 

A.     This  was  at  the  hospital. 

Q.  I  will  ask  you  if  at  the  same  time  that  your 
deposition  was  taken  you  answered  the  question, 
you  answered  this  question  as  follows: 

"Q.  And  did  she  tell  the  state  police  the  same 
thing  at  the  hospital  later  on  that  morning? 

"A.     Yes,  she   did." 

Did  you  so  testify  as  appears  in  that  deposition  ? 

A.  Well,  apparently  I  did.  It  is  in  the  deposi- 
tion. 

Mr.  Gearin:  I  have  nothing  further,  your 
Honor. 

Redirect  Examination 

By  Mr.  Peterson: 

Q.  Mrs.  Batten,  what  conversation  did  you  hear 
between  the  police  officer  and  Dorothy  Walker? 

Mr.  Gearin:     Objection.  [47] 

The   Court:     Objection  overruled. 

The  Witness:     You  mean  I  can  answer? 

Mr.  Peterson:     Yes,  you  may  answer. 

The  Witness:  This,  to  me,  was  in  the  hospital. 
I  mean,  to  my  knowledge  it  was  in  the  hospital 
and  the  police  officer  w^as  talking  to  Mrs.  Walker 
and  asking  her  about  the  accident  and  asking  her 
what  it  was  and  so  forth  and  so  on,  and  she  said, 
"It  was  a  truck,  and  if  you  hurry  you  can  run  it 
down."  He  asked  her  if  she  knew  what  kind  of 
truck  it  was,  and  she  said,  "Yes,"  she  said,  "it  was 
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a  West  Coast  truck,  and  it  bad  no  lights  on  it 
other  than  the  headlights."  And  so  they  talked  a 
little  while.  I  don't  recall  any  more  of  the  conver- 
versation.  Then  he  stepped  back  away  from  her. 
They  were  off  to  my  right  some  place,  and  I  saw 
him  off  to  the  foot  of  me,  and  he  said  to  some 
other  people,  "I  don't  believe  there  was  any  truck 
involved  at  all,  and  I  am  not  going  to  run  it  down, ' ' 
and  that  was  the  last  I  heard  of  that  particular 
conversation. 

Q.  Do  you  recognize  the  person  as  being  in  the 
courtroom  at  the  present  time? 

A.  I  couldn't  identify  anyone,  I  mean,  other 
than  that  they  were  men. 

Q.     Were  you  then  lying  on  a  stretcher'? 

A.     Yes,  I  was. 

Q.  Was  Dorothy  Walker  also  lying  on  a 
stretcher?   [48]  A.    Yes,   she   was. 

Q.  This  conversation  occurred — how  far  apart 
was  your  stretcher  from  hers? 

A.  Well,  possibly  the  distance  between  this  man 
and  myself  (indicating). 

Q.  Was  this  in  a  hospital  room  at  the  All:)any 
General  Hospital? 

A.  Well,  it  appeared  to  be  like  when  you  come 
off  the  elevator  before  you  go — we  were  waiting 
for  X-rays. 

Q.    Was  there  anyone  else  present  at  that  time? 

A.  There  seemed  to  be  three  or  four  people 
present. 

Q.     Do  you  know  who  they  were? 
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A.     No,  I  do  not. 
Mr.  Peterson:     No  further  questions. 

Recross-Examination 
By  Mr.   Gearin: 

Q.  Do  you  recall  definitely  that  Mrs.  Walker 
told  the  state  police  officer  in  the  hospital  that  it 
was  a  West  Coast  truck?  A.     Yes,  she  did. 

Q.     You   recall   that   definitely? 

A.     Yes,  she  did. 

Q.  There  is  no  question  in  your  mind  about 
that  at  all?  A.     I  heard  her  say  it. 

Mr.  Gearin:     Thank  you,  that  is  all. 

Mr.  Peterson:     That  is  all. 

(Witness  excused.)    [49] 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
as  I  have  told  you  on  previous  occasions,  please 
do  not  make  up  your  minds  as  to  how  this  case 
should  be  decided  until  you  have  heard  all  the 
testimony,  the  arguments  of  counsel,  and  the  in- 
structions of  the  Court.  Prior  to  the  time  the  case 
is  submitted,  under  your  oath,  you  are  not  to  dis- 
cuss this  matter  with  anyone  else,  even  among 
yourselves. 

There  are  some  witnesses  for  both  sides  in  this 
courtroom.  Please  do  not  talk  to  anyone  or  any  of 
them  about  anything,  even  matters  not  connected 
with  this  case.  The  jury  is  now  excused  until  two 
o'clock  this  afternoon. 

(Noon  recess  taken.)  [50] 
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Series  of  photographs  marked  Defendant's  Ex- 
hibits 26A,  B,  C,  D,  and  E  for  identification. 

(Deposition    of    Dorothy    Walker    marked 
Defendant's  Exhibit  24  for  identification.) 

JOHN  F.  ABELE 
a  witness  produced  in  behalf  of  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Court:  Are  you  an  orthopedic  surgeon, 
doctor? 

The  Witness:     I  am,  sir. 

The  Court:  Is  there  any  question  about  this 
man's   qualifications? 

Mr.  Gearin:     No,  your  Honor. 

The  Court:  The  qualifications  of  Dr.  Abele  are 
admitted.  It  is  stipulated  that  he  is  duly  licensed  to 
practice  medicine  in  the  State  of  Oregon;  that  he 
confines  all  his  activities  to  the  specialty  of  ortho- 
pedic surgery.  Tell  us  what  the  field  of  orthopedic 
surgery  is? 

The  Witness:  The  field  of  orthopedic  surgery  is 
that  branch  of  medicine  related  to  bone  and  joint 
structures  and  their  allied  structures  such  as  tendons 
and  muscles  that  cause  the  joints  to  function,  or  dis- 
eases, injuries. 

The  Court:     Proceed  [51] 
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A.  Tlie  findings  did  yon  wish,  what  did  the  find- 
ings consist  of  ? 

Q.     What  did  your  examination  consist  of? 

A.     Consist  oft 

Q.     Yes. 

A.  Inspection  and  movement  of  the  affected 
limbs  that  were  painful  to  determine  what  the 
extent 

Q.  Doctor,  did  the  patient  give  you  a  history  of 
injury'?  A.     She  did. 

Q.     What  was  that  history? 

A.  The  history  was  she  the  previous  day  was 
driving  a  car  with  a  passenger  and  was  driven  off 
the  road  and  overturned.  I  am  not  sure  whether  it 
was  overturned  or  not.  Anyway,  there  was  a  severe 
enough  accident  that  she  was  jolted  and  thrown 
about  in  the  car  and  knocked  unconscious,  momen- 
tarily dazed,  and  sufficient  injuries  to  be  taken  to 
the  hospital  in  the  neighboring  town  of  Albany. 
Because  of  her  being  a  previous  out-patent  of 
Matson  Memorial  Tuberculous  Hospital  she  was 
transferred  to   that   institution. 

From  my  examination  briefly  there  with  the 
X-rays  that  I  saw,  I  felt  that  she  was  not  in  the 
proper  institution  for  her  best  care  of  her  injuries 
per  se  and  it  w-ould  be  better  to  transfer  her  to  a 
general  hospital,  w^hich  we  did,  took  her  to  Good 
Samaritan  Hospital  and  there  were  able  to  get 
more  accurate  X-ray  studies  as  most  of  the  X-rays 
that  are  done  at  the  Matson  Memorial  are  just 
films.  Dr.  Tuhy  [54]  consented  to  observe  her  as 
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a  patient  in  Good  Samaritan  Hospital  rather  than  in 
the  Matson  Memorial  as  it  was  felt  that  at  the 
moment  the  injuries  of  the  extremities  and  body 
and  spine  were  of  more  importance  than  the  chest, 
and  at  least  determine  how  bad  they  were. 

Q.  Doctor,  what  was  your  diagnosis  of  injury 
at  that  time'? 

A.  Sprains  of  the  neck  and  the  low  back  and 
fractures  undetermined  until  better  X-rays  could 
be  made. 

Q.     Fractures  ? 

A.  Fractures  undetermined  until  better  films 
could  be  obtained. 

Q.  Doctor,  then  did  you  order  her  removed  from 
the  hospital  to  another  hospital?  What  hospital  did 
you  transfer  her  to? 

A.  We  took  her  to  Grood  Samaritan  Hospital  in 
Portland. 

Q.  Then,  doctor,  did  she  continue  under  your 
care  at  the  Good  Samaritan  in  Portland? 

A.     She  did. 

Q.  What  did  your  treatment  consist  of  after 
that  time? 

A.  AVhat  did  the  diagnosis  consist  of,  did  you 
say? 

Q.     No,  first  your  treatment. 

A.  The  treatment  consisted  of  bed  rest,  observa- 
tion of  the  problems,  whether  or  not  they  were  g(^t- 
ting  worse,  whether  there  was  just  muscle  spasm 
or — X-rav  studies  were  taken  and   ruled  out   the 
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questions  of  fractures  or  l^roken  bones.  No  fractures 
were  determined.  She  was  treated  with — I  believe 
she  had  head  traction.  She  was  placed  in  traction 
on  the  head  and  traction  on  the  leg.  Traction  means 
a  steady  [55]  pull  by  a  weight  over  a  pulley  on  a 
rope  attached  to  the  limb  or,  in  this  instance,  also 
the  head,  in  order  to  allay,  quiet  down  the  muscle 
spasm  and  relieve  her  of  her  pain  while  nature 
permits  healing  to  occur  in  the  sprained  ligaments. 

Q.     Doctor,  what  was  your  diagnosis'? 

A.  The  diagnosis  after  she  had  been  more 
thoroughly  studied  consisted  of  sprain,  rather 
severe,  of  the  neck  and  of  the  low  back  and  a  prob- 
lem which  we  called  coccydynia  which  means  pain- 
ful coccyx  or  tail  bone  which  developed,  oh,  we  first 
recognized  the  complaint  from  here  about  five  or 
six  days  of  observation.  The  other  problems  were 
to  my  mind  more  important  to  her,  and  as  they 
subsided,  why  she  started  to  complain  about  her 
tail  bone  hurting  her,  and  the  treatment  of  that  con- 
sisted of  consei'vative  management  wdth  heat  and 
sitz  baths.  That  is  merely  a  German  word  for  sit- 
ting, to  sit  in  a  hot  bath  of  water,  w^hich  again 
allays  the  pain  by  quieting  down  the  muscle  spasm. 
The  remainder  of  the  treatment  was  supportive 
garment  and  teaching  her  the  mechanics  of  avoiding 
strains  of  the  neck  and  of  the  low  back  and  of  the 
tail  bone.  The  treatment  there  is  more  or  less  to  try 
to  keep  the  w^eight  off  the  tail  bone  without  sitting 
on  it,  but  they  most  of  the  time  have  found  out 
what  to  do,  sit  on  one  buttock  or  the  other.  They 
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refuse  to  sit  directly  on  the  tail  bone.  I  think  on  my 
diagnosis  there  were  some  minor  things  such  as 
contusions,  which  is  bruises  of  the  hip  [56]  from 
having  been  struck  against  some  object.  That  was 
the  right  hip. 

Q.  Doctor,  how  long  did  she  remain  in  the  hos- 
pital? 

A.  Mrs.  Walker  remained  in  the  hospital  from 
May  4th  to  May  21st.  When  she  left  there  was  a 
question  on  her  part  of  financing  her  care 

Mr.  Gearin:  We  ask  that  that  be  stricken  and 
the  jury  be  instructed  to  disregard  it. 

The  Court :     Very  well. 

The  Witness :  This  had  something  to  do  with  my 
discharging  her. 

The  Court :     Very  well,  go  ahead. 

The  Witness :  She  felt  she  could  carry  on  as  well 
at  that  state  at  home,  and  I  agreed  that  she  could 
if  we  observed  her,  and  she  was  then  sent  home  on 
that  date  which  was  the  20th,  less  than  about,  I 
guess,  eighteen  days  of  hospitalization. 

The  Court:  Doctor,  did  the  X-rays  show  any 
abnormality  of  her  bones  ? 

The  Witness:  They  did.  There  was  a  congenital 
anomaly,  but  that  was  all. 

The  Court:  That  was  something  she  had  long 
before  the  accident? 

The  Witness:    Yes,  sir. 

The  Court:  Are  there  any  deformities  or  any 
fractures  shown  by  the  X-rays  which  resulted  from 
the  accident? 


92  Dorothy  S.  Walker  vs. 

(Testimony  of  John  F.  Abele.) 

The  Witness:  No  fracture,  that  is,  disturbance 
of  a  [57]  l)one  alignment  within  each  bone.  Tliore 
is  a  disturbance  in  alignment  of  the  tail  bone. 

The  Court:     Show  that  one. 

The  Witness:  The  tail  bone  is  the  segment  or 
small  set  of  bones  that  is  a  continuation  of  the 
sacrum.  That  is  part  of  the  spine  in  the  anterior 
pelvis  girdle  or  basin,  and  the  sacrum  wedge  has 
a  curve,  a  swing  forward  just  like  the  curve  of  the 
buttock,  and  the  tail  bone  tucks  under  just  like  a 
dog  tucks  its  tail  between  its  legs,  well,  the  tail  bone 
has  a  normal  sweep  forward. 

The  Court :  Where  were  those  X-rays  taken  that 
you  wanted,  at  the  Good  Samaritan  or  at  Matson? 

The  Witness:  I  imagine  they  are  Good  Samari- 
tan X-rays. 

The  Court :     That  is  No.  5. 

The  Witness:  Any  film  of  the  pelvis  would 
show  it. 

Mr.  Peterson:  Your  Honor,  Exhibit  5  consists 
of  a  variety  of  X-rays  but  none  taken  after  May 
3,  1953,  and  I  showed  them  to  counsel,  and  I  thought 
that  they  were  here.  I  thought  they  were  in  that 
envelope  here. 

The  Court :  In  other  words,  you  do  not  have  the 
X-rays  that  were  taken  by  Dr.  Abele  or  under  his 
direction.  Do  you  have  any  X-rays  of  your  own  ? 

The  Witness:  There  may  be  some  at  the  office. 
Any  X-ray  of  the  pelvis  will  show. 

The  Court:  Do  you  have  an  X-ray  of  the  [58] 
lielvis  ? 
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Mr.  Peterson:  Yes,  I  have,  yonr  Honor,  a  num- 
ber taken  at  the  Tuberculosis  Hospital,  your  Honor. 

The  Witness:  Those,  as  I  recall,  were  not  too 
good  films  as  they  are  taken  and  used  to  take  care  of 
the  chest. 

The  Court:  Look  at  the  ones  presented  by  Mr. 
Gearin.  What  numbers  are  those? 

The  Witness:  There  is  only  one  film  here,  sir, 
that  could  be  shown  that  has  any  value,  and  this  is 
a  front  to  back  view  and  is  not  a  lateral. 

The  Court:     What  is  the  number? 

Mr.  Gearin:  5,  your  Honor,  they  are  in  the  big 
folder.  Defendant's  Exhibit  25.  I  can  find  them  if 
I  approach  the  bench,  your  Honor. 

The  Court:     Very  well. 

Mr.  Gearin:  Here  they  are,  your  Honor.  (Pre- 
senting X-rays  from  Defendant's  Exhibit  25.) 

The  Witness:  This  is  an  A/P.  This  is  a  picture 
of  the  body  at  the  pelvis  or  hip  level.  Here  is  the 
lower  part  of  the  spine  which  is  the  small  of  the 
back,  the  pelvis,  the  thigh  bones,  the  hip  joint,  the 
sockets.  Now,  in  the  center  of  the  pelvis  basin  or 
circle  is  a  wedge-shaped  bone  which  is  called  the 
sacrum,  and  that  is  part  of  the  spine  bones,  but 
they  have  grown  together  in  all  people.  There  are 
five  segments,  and  the  first  one  is  wide,  and  they 
narrow  down  until  you  get  to  the  bottom,  and  then 
there  are  three  [59]  small  segments  that  make  a 
little  tail,  and,  normally,  the  wedge  comes  straight 
down.  This  picture  is  a  little  bit — the  pelvis  is 
turned,  you  see,  one  side  is  more  prominent  than 
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the  other.  An  X-ray  is  a  paper  thickness  of  the 
width  of  the  body  so  everything  is  supervised  or 
piled  on  top  of  themselves  so  we  have  to  look  more 
or  less  through  this. 

The  spine  more  or  less  drops  down  directly  back 
from  the  center  of  the  neck  and  down  to  the  tail 
and  between  the  legs.  If  you  dropped  a  plumb  line 
you  could  see  here  that  the  tail  swings  off  to  the 
patient's  side.  I  do  not  remember  whether  it  is  the 
left  or  the  right.  It  is  to  the  right  if  this  marker 
is  on  the  right,  but  that  is  inconsequential.  Anyway, 
it  is  off  to  the  side. 

Q.  (By  Mr.  Peterson)  :  Doctor,  where  is  this 
congenital  anomaly? 

A.  The  congenital  anomaly  is  here  at  the  top  of 
the  sacrum  where  it  meets  the  low  back.  Normally, 
the  tips  of  the  spines  that  you  feel  on  your  back 
when  you  run  your  hand  down  it  form  an  arch  that 
comes  up,  and  underneath  the  arch  the  spinal  cord 
nms  between  each  vertebral  bone.  Now,  the  arch 
is  incomplete  on  the  tip  of  the  sacrum  bone.  The 
significance  of  that  is  debatable.  We  feel  it  is  an 
architecturally  weak  structure,  but  many  times  we 
find  it  in  people  who  have  no  complaints. 

Q.  (By  Mr.  Peterson)  :  Where  is  the  [60] 
coccyx  ? 

A.  Here  is  the  sacrum.  The  very  tip  of  the 
sacrum  are  the  three  little  bones  of  the  coccyx,  right 
here  (indicating).  They  are  a  movable  structure. 
You  cannot  take  the  sacrum  and  move  it  up  and 
down,  but  with  one  finger  in  the  rectum  and  one 
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finger  on  the  skin  you  can  move  the  tail  bone,  and 
it  should  be  painless,  and  when  you  sit  on  it  it  moves 
a  little,  normally.  I  have  another  view  here. 

Q.  If  you  have  another  view,  let  me  ask  about 
this. 

A.  Ordinarily,  in  taking  X-ray  studies  we  take 
two  projections  so  that  we  can  visualize  this  body 
because  everything,  as  I  said,  is  all  piled  down  to  the 
one  paper  thickness,  and  you  cannot  really  tell  a 
structure. 

The  small  of  the  back  cui-ves  forward.  We  sway; 
all  of  us  do,  some  of  us  morc^  than  others.  Then  the 
sacrum,  the  wedge  that  we  saw  swings  backwards, 
takes  a  curve  just  like  the  curve  up  the  buttocks. 
Then  the  sweep  on  forward,  the  tail  bone,  the  sweep 
forward,  and  in  Mrs.  Walker's  instance  the  tail 
bone  is  very  prominent.  When  you  feel  down  there 
it  bumps  right  into  your  fingers  as  soon  as  you 
approach  it ;  whereas,  normally,  it  should  swing  for- 
ward, and  when  you  ])ut  your  finger  into  the  rectum 
comings  over  this  way  you  have  to  curve  it  over  to 
get  in  front  of  it.  In  her  instance  it  is  quite  straight. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
or  not  this  displacement  or  abnormality  so  far  as  the 
coccyx  is  [61]  concerned  is  due  to  trauma  or  injury? 

A.  It  is  an  assumption  mainly  to  the  fact  that 
it  does  not  exist  as  a  normal  pattern  at  all  as  all 
of  them  sweep  forward.  She  had  no  story  of  trouble 
there  before.  She  had  an  accident.  She  started  co])]- 
])laining  of  this  area  within  two  or  three  dax's  oC  tlie 
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timo  of  her  injuries,  and  she  has  persisted  in  com- 
plaint of  that  since. 

Q.  Doctor,  in  respect  to  the  coccyx,  do  you  have 
an  opinion  as  to  whether  or  not  she  will  be  required 
to  undertake  further  surgery? 

Mr.  Gearin:  You  mean  she  has  had  some  sur- 
gery ? 

Mr.  Peterson:     Strike  "surgery."  Pardon  me. 

The  Witness:  I  think  that  she  could  be  helped 
with  surgery.  This  is  a  i^roblem  that  we  postponed 
surgery  hoping  that  conservative  management  will 
make  her  satisfied  and  not  have  complaints  re- 
garding it.  However,  it  has  been  since  May,  1953. 
She  has  gone  through  1954  and  started  into  1955, 
and  she  still  has  discomfort  on  sitting  directly  on 
her  buttocks  for  any  length  of  time.  She  has  got  to 
keep  shifting.  The  use  of  sitz  baths  will  give  her 
some  relief,  but  she  does  not  gain  complete,  total 
relief.  She  has  a  permanent  disability.  Why  do  we 
not  do  surgery  earlier?  Surgery  in  this  instance 
merely  is  the  removal  of  that  segment  of  bone  and 
takes  out  the  painful  joint.  There  is  no  longer  any 
joint.  However,  somewhere  between  30  and  40  per 
cent  in  average  after  the  surgery  continue  [62]  to 
have  some  discomfort  in  the  scar,  but  around  60  to 
70  per  cent  are  completely  relieved  of  their  symp- 
toms. Now,  if  you  can  overcome  that  with  conserva- 
tive management,  you  save  the  patient  time  loss, 
discomfort  of  surgery,  and  hazards  that  go  with 
surgery.  That  is,  you  cannot  guarantee  that  you  are 
going  to  give  them  a  perfect  result.  I  do  not  advise 
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going  ahead  with  surgery  immediately,  but  she  has 
had  what  is  considered  a  fair  trial  of  conservative 
management,  and  she  has  not  improved. 

Q.  Doctor,  on  such  surgical  procedure  would 
that  require  hospitalization? 

A.     It  would  require  hospitalization. 

Q.  How^  long  w^ould  she  have  to  be  in  the  hos- 
pital ?  A.     Two  to  three  weeks. 

Q.  Would  she  be  required  to  wear  any  support 
or  anything  following  that? 

A.  I  would  not  expect  so.  For  the  coccyx  you 
are  speaking  of? 

Q.  Yes,  for  the  coccyx.  Doctor,  in  relation  to 
other  injuries  of  her  low  back,  do  I  understand  you 
correctly  to  say  that  she  had  a  lumbosacral  sprain? 

A.    Yes. 

Mr.  Gearin:  He  did  not  say  that.  He  said  low 
back  sprain. 

Mr.  Peterson:     I  will  withdraw  the  question. 

Q.  Am  I  correct  in  understanding  you  to  say 
that  she  had  [63]  a  low  back  strain? 

A.     Yes,  I  did  say  low  back  strain? 

Mr.  Gearin:     Yes. 

The  Witness:     I  do. 

The  Court :  Start  over  again.  What  did  you  say, 
Doctor? 

The  Witness:  May  I  ask  the  recorder  to  repeat? 
I  do  not  recall  whether  I  said  lumbosacral  strain  or 
low  back  strain.  They  are  in  the  same  area. 

The  Court:     What  did  she  have? 

The  Witness:     She  had  lumbosacral  sprain. 
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The  Court:     Proceed. 

Q.  (By  Mr.  Peterson)  :  Doctor,  have  you  an 
opinion  as  to  whether  she  will  require  further  treat- 
ment for  that  condition  ? 

A.  A  lumbrosacral  sprain  has  also  persisted  un- 
der the  ordinary  activities  of  her  living  in  the  last 
year  plus,  and  I  think  that  she  should  be  treated 
conservatively  with  a  support  to  support  the 
strained  areas  that  seem  to  be  chronically  irritated. 
If  when  she  tries  to  relieve  herself  of  the  garment 
her  symptoms  keep  recurring,  then  I  think  it  would 
be  advisable  to  do  surgery  there  in  putting  in  bone 
grafts  to  support  the  weakened  joint.  In  the  ma- 
jority of  these  people,  I  would  say  maybe  that  would 
occur  in  only  10  per  cent  of  them;  however,  if  you 
are  trying  to  make  a  decision  of  what  her  needs  are, 
you  w^ould  have  to  consider  that  as  a  strong  proba- 
bility, that  surgery  might  be  indicated.  [64] 

Mr.  Gearin:  I  ask  that  that  be  stricken,  your 
Honor,  based  upon  the  doctor's  statement  that  it 
might  be  indicated. 

The  Court :     The  objection  is  denied. 

Mr.  Gearin :     Very  well. 

The  Court :  It  does  not  mean  that  that  might  be 
sufficient  evidence  to  go  to  a  jury. 

Mr.  Gearin:     I  understand,  your  Honor. 

Mr.  Peterson:  Could  I  ask  the  doctor  a  question 
pertaining  to  that  ? 

The  Court:     Proceed. 

Q.  (By  Mr.  Peterson)  :  Doctor,  is  it  reasonably 
probable  that  Mrs.  Walker  will  be  required  to  un- 
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dergo  a  further  surgery  on  the  low  back  which  you 

have  described  in  relation  to  the  lumbosacral  strain  ? 

A.    It  is. 

Q.  What  is  the  nature  of  the  surgery  that  she 
will  be — it  is  reasonably  probable  she  will  be  re- 
quir(?d  to  undergo  in  respect  to  that? 

A.  The  surgery  would  consist  of  obtaining  bone 
struts  to  strengthen  the  internal  architecture  of  the 
spine,  that  is,  the  skeleton  at  the  area  that  is  con- 
stantly sore. 

Q.  How  long  would  that  require  her  to  be  in  the 
hospital "? 

A.  Circumstances  vary.  She  would  be  required 
to  be  an  absolute  hospital  patient  for  about  three 
weeks.  Then  with  a  body  cast,  if  the  situation  is 
right  at  home,  she  could  be  [65]  at  home.  She  would 
wear  a  cast  somewhere  close  to  two  to  three  months, 
until  X-rays  show  the  union,  cementing  of  these 
bone  fragments  that  have  been  placed  in  there,  these 
struts,  has  developed  and  she  can  go  without  her 
cast. 

Q.  Doctor,  what  is  the  probable  cost  of  future 
hospitalization  and  surgery  such  as  you  have  de- 
scribed ? 

A.  May  I  ask,  are  you  referring  to  both  the 
coccyx  and  the 

Q.  Both  the  coccyx  and  the  fusion  that  you  have 
just  described. 

A.  A  fusion  operation,  the  surgeon's  fee  is 
figured  around  $350,  and  the  coccygectomy  about 
$150.  I  think  the  anesthetic  fees  would  each,  would 
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run  about  $20  each.  They  are  not  procedures  you 
can  do  together.  They  have  to  be  done  separately. 
She  would  have  two  periods  of  at  least  three  weeks 
each  in  bed  at  the  hospital,  and  there  would  be  a 
five-  or  ten-dollar  laboratory  fee  each  time.  There 
would  be  additional  X-rays  and  probably  the  X-rays 
would  run,  total  before  she  was  through  of  $75. 

Q.     That  is  on  each  one? 

A.     No,  that  is  the  total  of  the  two. 

Q.  Total  of  the  two.  What  would  be  the  reason- 
able cost  of  her  hospital  bill  for  these  two  surgical 
procedures  ? 

A.  Pardon  me.  In  gi^dng  you  those  statements, 
the  only  professional  costs  would  be  a  charge  for 
the  surgery.  The  other  figures  are  for  hosj)ital 
charges  except  for  their  daily  rate  which  runs 
around  $16,  something  like  that,  a  [66]  day;  She 
would  have  two  three-week  periods  that  you  would 
figure. 

Q.  Yes,  she  would  have  a  total  of  six  weeks  at 
$16  per  day. 

A.  Then  there  would  be  a  garment,  and  there 
would  be  a  cast.  A  garment  runs  about  $20,  and  the 
cast  probably  about  the  same,  $30.  Those  are  very 
loose  figures. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
or  not  she  has  any  permanent  injury  as  the  result 
of  the  accident  as  a  result  of  the  injuries  for  which 
3^ou  have  treated  her? 

A.     Yes,  I  do  have  an  opinion. 

Q.     What  is  your  opinion? 
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A.  She  has  a  permanent  partial  disability  in- 
volving her  lower  spine  and  her  coccyx. 

Q.  Doctor,  is  the  sum  of  $25  a  reasonable  charge 
for  an  examination  at  the  Albany  General  Hospital '? 

Mr.  Gearin:  If  yon  have  a  bill,  I  will  stipulate 
to  it,  Mr.  Peterson. 

The  Court :    Where  is  the  bill  ? 

Mr.  Peterson:  I  do  not  have  the  bill.  I  had  my 
secretary  compile  them  all  based  upon  either  the 
doctor  or  the  hospital. 

Mr.  Gearin :  If  you  say  what  it  is  I  do  not  have 
objection. 

The  Court:     How  much  is  the  bill? 

Mr.  Peterson :    The  total  I  have  is [67] 

The  Court:  What  have  you  got  down  there  for 
Dr.  Tuhy? 

Mr.  Peterson:     $137. 

The  Court:  In  other  words,  it  is  stipulated  that 
if  persons  were  called  from  the  hospitals,  or  physi- 
cians, they  would  testify  that  these  amounts  to 
which  Mr.  Peterson  has  referred  were  all  reason- 
able and  that  they  were  incurred  as  a  result  of  the 
injuries  which  Mrs.  Walker  sustained  on  May  3rd. 
However,  the  defendants  do  not  admit  that  they 
were  responsible  for  any  portion  of  it.  As  you  know, 
they  are  denying  that  their  truck  was  even  in  the 
vicinity  at  the  time  of  the  accident. 

Q.  (By  Mr.  Peterson) :  Doctor,  insofar  as  the 
neck  injury  is  concerned,  did  she  recover  from  that  ? 

A.     I  think  she  has. 

Q.     As  I  understand  it  then,  the  residual  that  she 
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lias   is   a    low   back   sprain   and  an   injury   to   the 

coccyx?  A.     Yes,  sir. 

Q.  This  coccyx  injiiiy,  I  understand,  amounts  to 
a  misphicement  or  displacement  of  if? 

A.  For  practical  purj^osos,  it  amounts  to  dis- 
placement. At  least  that  is  apparent  in  the  X-rays; 
however,  many  people  have  painful  coccyges  from 
an  injury  which  show  very  little  displacement. 

^Ir.  Peterson :    May  I  ask  the  doctor  his  own  bill  ? 

The  Court:    Is  that  not  in  there'?  [68] 

Mr.  Peterson :  It  is,  your  Honor,  but  I  have  not 
detailed  it. 

The  Court:     What  was  your  bilH 

The  Witness:  Our  bill  total  is  $162  except  the 
last  visit  on  February  2nd  of  this  year. 

Q.  (By  Mr.  Peterson)  :  What  is  the  reasonable 
cost  of  that? 

A.  Her  bill  on  February  2nd,  there  is  a  total  of 
$30  there  for  new  X-rays  and  examination. 

Q.     That  is  the  last  time  that  you  have  seen  her? 

A.  Yes,  I  did  not  see  her  through,  from  August, 
1953,  until  February,  1955. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
or  not  she  will  suffer  pain  in  the  future? 

A.     I  believe  that  she  will. 

Q.  Will  she  suffer  pain  for  the  rest  of  her 
natural  life?  A.     I  believe  that  she  will. 

Mr.  Nelson:     You  mav  take  the  w^itness. 
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Cross-Examination 
By  Mr.  Gearin : 

Q.  Doctor,  you  say  that  probably  she  is  going  to 
have  to  have  surgery  on  the  low  back? 

A.     I  do. 

Q.  That  is  notwithstanding  your  testimony  that 
perhaps  only  10  per  cent  of  people  in  her  condition 
would  require  it?  A.     I  do. 

Q.  And  you  say  that  you  ought  to  try  to  support 
the  back,  [69]  and  if  that  does  not  work  then  per- 
haps you  take  a  look  and  maybe  then  have  sur- 
gery? 

A.  I  do  not  remember  saying  anything  about 
taking  a  look.  You  mean  like  in,  as  they  undergo 
surgery  ? 

Q.     No,  just  take  a  look  at  the  patient? 

A.     Oh,  yes. 

Q.  That  is  right,  and  you  do  not  say  now  that 
she  needs  surgery,  do  you? 

A.  You  mean  that  she  needs  surgery  now  or  do 
I  now  say  that  she  needs  surgery? 

Q.     Yes,  she  needs  surgery  now  ? 

A.     Today? 

Q.    Yes.  A.    No. 

Q.  You  want  to  try  a  support  before  you  send 
her  to  the  hospital  for  surgery?         A.     Yes. 

Q.  You  have  not  furnished  her  with  support, 
have  you? 

A.     I  do  not  know  whether  I  have  in  the  ])ast  or 
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not.  I  can  see  there  she  had  supportive  therapy,  but 
for  tlic  year  that  I  did  not  see  here  she  lived  quite 
a  normal  life,  had  a  baby,  but  developed  all  of  her 
symptoms  to  the  point  where  she  could  not  take  it 
any  more. 

Q.  She  had  a  normal  life  in  the  period  of  time 
that  you  have  not  seen  her? 

A.  She  carried  on  an  existence  that  we  call  a 
normal  life,  that  is,  having  a  family.  Whether  she 
did  it  without  [70]  symptoms,  she  had  symptoms,  or 
maybe  it  would  not  be  so  normal. 

Q.  Why  haven't  you  prescribed  a  support  for 
her  before  this? 

A.     You  mean  before  this,  you  mean  today? 

Q.  Yes,  before  you  say  that  it  is  probable  she 
will  have  to  have  surgery. 

A.  Well,  the  last  that  she  came  to  my  office  was 
in  August,  1953. 

Q.    Yes? 

A.  At  that  time — I  cannot  see  here  whether  or 
not  I  did  give  her  a  support.  (Consulting  notes.) 
When  I  saw  her  in  August,  1953,  the  problem  was 
mainly  related  to  her  tender  tail  bone,  and  she  was 
still  complaining  of  a  chronic  lumbosacral  complaint 
or  problem  which  should  have  been  fairly  well  re- 
solved with  the  amount  of  her  bed  fast  care.  I  saw 
her  a  few  weeks  later  again  in  the  office.  She  was 
much  better  in  the  right  leg  and  hip  but  still 
troubled  with  the  low  back.  She  was  having  some 
trouble  with  her  eyes.  She  was  sent  to  Dr.  Martin. 
Her  coccvx  remained  sensitive.  She  had  what  she 
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calls  a  slump,  that  they  speak  of  as  a  pneumo  slonch, 

people  who  are  taking  air  injections  in  the  chest. 

Q.     What  they  call  pneumotherapy  ? 

A.    Please  ? 

Q.  That  is  pneumotherapy  she  was  talking 
about  ? 

A.  Yes,  and  so  instructions  were  given  to  her  in 
body  posture  to  try  and  eliminate  the  strains  that 
were  being  incurred  in  her  back.  [71] 

Q.  May  I  interrupt  you  there,  Doctor?  Some- 
times people  who  have  problems  with  posture  de- 
velop low  back  pain,  do  they  not?  A.    Yes. 

Q.  Especially  if  they  have  a  pre-existing  condi- 
tion such  as  you  found  here  in  this  woman  ? 

A.     Yes. 

Q.  Such  as  spina  bifida  occulta?  You  pronounce 
it,  not  me. 

A.     Spina  bifida  means,  bifida,  two  parts. 

Q.  That  is  right.  She  had  that  before  this  ac- 
cident ? 

A.  She  was  born  with  that.  She  had  no  com- 
plaints with  it. 

The  Court:     Are  you  all  through? 

The  Witness:  He  is  still  trying  to  find  out  if  I 
put  a  corset  on  her.  I  cannot  find  in  my  notes  if  I 
did. 

Q.  (By  Mr.  Gearin)  :  Doctor,  did  she  give  you 
a  history  of  a  serious  fall  occurring  a  year  before 
this  automobile  accident? 

A.     I  do  not  recall  that  she  did. 
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Q.  Assuming,  Doctor,  that  on  May  10,  1952,  the 
plaintiff,  Dorothy  Walker,  fell  with  great  violence 
and  sustained  severe  injuries  to  her  back,  would  the 
condition  that  you  have  described  here 

The  Court:     Of  the  back? 

Mr.  Gearin:    Yes — be  affected  by  a  serious  fall? 

A.     Yes,  it  would. 

Q.  And  that  would  have  an  effect  upon  your 
diagnosis  and  [72]  your  prognosis  ? 

A.  I  have  a  vague  suspicion  that  she  did  men- 
tion something  about  having  had  an  injury.  I  do 
not  have  it  in  my  notes,  but  it  seems  to  me  that  there 
was  something — I  couldn't  really  testify  to  that 
though. 

Q.  You  said  that  she  told  you  that  she  was  not 
unconscious  in  this  accident? 

A.     She  was  momentarily  dazed. 

Q.     But  she  was  not  unconscious? 

A.     That  is  right. 

Q.  As  far  as  this  coccyx  is  concerned,  if  you  pre- 
scribe a  corset  you  have  to  crowd  it  into — indicating 
with  my  hands — that  is  what  they  all  a  lower  but- 
tocks support,  anything  treating,  treatment  with 
that  type  of  support  to  alleviate 

A.     I  have  not  put  a  corset  on  her. 

Q.  This  treatment  is  a  treatment  that  is  used 
quite  frequently  by  orthopedists  to  alleviate  pain 
in  a  coccyx ;  is  it  not  ? 

A.  Almost  any  type  of  support  is  used  on  these 
patients  from  two-way  stretches  all  the  way  on  up. 
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They  are  not  very  satisfactory.  They  are  uncomfort- 
able, and  the  patients  usually  won't  wear  them. 

Q.     You  took  some  X-rays 

A.  If  you  put  on  something  snug  around  there 
you  squeeze  the  buttocks  in,  and  most  of  the  times 
they  complain  of  that.  [73] 

Q.  When  you  saw  her  this  year  that  was  not  for 
treatment,  was  it,  Doctor? 

A.  It  was  for  examination,  determination  of  her 
present  condition. 

Q.     That  is  right,  for  the  purpose  of  this  trial  ? 

A.     Yes. 

Q.     You  took  some  X-rays,  did  you? 

A.    Yes. 

Q.    You  do  not  have  them  with  you  now? 

A.     No,  I  do  not. 

Q.  Isn't  it  a  matter  of  fact,  Doctor,  that  even 
among  the  field  of  orthopedists  that  there  is  a  dif- 
ference of  opinion  as  to  the  advisability  of  surgery 
to  correct  pain  in  the  low  coccyx  or  in  the  coccyx? 

A.  There  is  more  uniformity  about  the  coccyx 
than  many  other  parts  of  the  orthopedic  field. 

Q.     May  I  see  your  notes.  Doctor? 

A.     Surely. 

(Presenting  notes.) 

Mr.  Gearin :     I  have  nothing  further. 
The  Court :    Do  you  have  any  further  redirect  ? 
Mr.  Peterson:    Your  Honor,  I  would  like  to  ask 
the  doctor  if  he  made  any  entries  in  Good  Samari- 
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tan  Hospital  records  and  ask  that  they  be  handed 

to  him  to  refresh  his  recollection,  if  he  did.  [74] 

Mr.  Gearin:  He  has  not  testified,  your  Honor, 
that  he  needed  to  be  refreshed. 

The  Court :    AVhat  difference  would  that  make  ? 

Mr.  Peterson:  It  has  not  been  received  in  evi- 
dence. Counsel  just  advised  me  that  he  objects  to 
the  Good  Samaritan  Hospital  records  being  received 
in  evidence,  but  I  just  asked  if  he  would  have  any 
objection  to  the  doctor  refreshing  his  recollection 
from  them,  and  he  said  no,  and  I  propose  to  ask  the 
doctor  if  he  has  made  entries  there. 

The  Court:  Is  there  any  objection  to  the  entries 
which  the  doctor  made? 

Mr.  Gearin:  That  is  one  of  the  bases  of  the  ob- 
jection, your  Honor.  It  contains  statements  made 
by  the  doctor  to  other  doctors  concerning  which 
there  would  be  no  cross-examination,  and  especially 
as  to  the  facts  concerned  with  this  witness.  I  have 
no  objection  to  the  hospital  record  as  such.  I  do 
object  to  the  doctor's  comments  of  the  opinion  con- 
tained in  the  hospital  record,  and  if  the  doctor  needs 
to  refresh  his  memory  I  have  no  objection  to  the 
use  of  this  to  refresh  his  memory,  if  his  memory 
does  need  refreshing. 

The  Court:  I  have  ruled  earlier,  and  I  thought 
you  did  not  agree  with  me,  Mr.  Gearin,  that  I  would 
not  permit  any  hospital  records  or  any  portion  of 
the  hospital  record  which  expressed  an  opinion  of 
a  doctor,  nor  would  I  permit  any  portion  of  a  hos- 
pital record,  except  for  purposes  of  [75]  impeach- 
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ment,  concerning  the  manner  in  which  the  accident 
occurred.  I  also  ruled  that  the  letters  of  Mr.  Kliks 
would  not  be  admissible. 

Mr.  Gearin:     Thank  you. 

The  Court:  I  thought  you  took  issue  with  me  as 
to  the  statements  and  opinions  of  these  doctors. 

Mr.  Gearin:  I  did  not  understand,  your  Honor, 
that  you  would  let  them  in  for  the  purpose  of  im- 
peachment, and  that  is  why  I  wanted  them  in  the 
record  in  that  I  could  use  them  subsequently  for  the 
purpose  of  impeachment. 

The  Court:  I  shall  rule  now^  that  the  hospital 
records  are  admissible,  except  those  portions  which 
contain  the  opinions  of  doctors  or  nurses,  and,  like- 
wise, any  letters  from  attorneys  may  not  be  ad- 
mitted. I  think  you  already  stipulated  to  that. 

Mr.  Peterson:     Yes. 

The  Court :    What  is  it  you  want  Dr.  Abele  to  do  ? 

Mr.  Peterson :  I  want  to  have  the  opportunity  of 
handing  the  hospital  records  of  Good  Samaritan 
Hospital  to  him  and  then  ask  him  some  questions  so 
that  he  may  refer  to  them  to  refresh  his  recollection 
as  to  the  condition  of  the  patient  on  admission. 

The  Court:  Yes,  that  is  perfectly  all  right.  Do 
you  know  about  her  condition  at  the  time  she  was 
admitted  to  the  hospital? 

The  Witness:    Yes. 

The  Court:  Do  you  need  the  hospital  records  to 
refresh  your  memory  ?  [76] 

The  Witness:    If  they  ask  me  about  dates,  I  will. 

The  Court:     What  is  it  you  want  to  know? 
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Q.  (By  Mr.  Peterson)  :  Doctor,  at  the  time  of 
her  admission  to  Good  Samaritan  Hospital  did  she 
liave  muscle  spasm  of  her  back? 

A.     Yes,  she  did. 

Q.     What  is  the  significance  of  that,  Doctor? 

A.  Muscle  spasm  is  nature's  method  of  splinting 
or  supporting  a  sore  area  or,  in  this  particular  in- 
stance, joints,  and  3^ou  observe  the  muscles  splint- 
ing by  seeing  the  absence  of  normal  curvatures  that 
people  have  such  as  in  this  accident  there  would  be  a 
flattening  of  the  back  rather  than  having  a  little 
sway.  There  may  be  a  little  tilting  to  one  side  or  the 
other  which  nature  does  in  the  way  of  splinting,  and 
that  was  present  in  her  case  for  several  days. 

Q.  Doctor,  to  a  medical  expert  state  whether  or 
not  that  is  evidence  to  you  of  recent  injury? 

A.     Yes,  it  is. 

Q.  Doctor,  assuming  that  the  patient  had  no  pain 
in  her  back  prior  to  this  accident  of  May  3,  1953 — 
strike  that 

Assume  that  she  fell  at  the  entranceway  to  Jake's 
Crawfish  on  May  10,  1952,  and  injured  her  chest, 
and  assume  that  she  had  some  pain  in  her  low  back. 
Assume  that  the  pain  in  the  chest  and  the  back  both 
cleared  up  in  a  matter  of  weeks,  and  from  that  time 
until  the  injury  which  she  [77]  described  to  you  she 
had  no  pain  in  her  back.  Now,  Doctor,  would  you 
have  an  opinion  as  to  whether  or  not  the  previous 
injury  of  May  10,  1952,  had  anything  to  do  with  that 
injury  which  you  have  described? 
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Mr.  Gearin :  Objection,  your  Honor,  on  the  basis 
it  assumes  facts  not  in  evidence. 

The  Court:  I  think,  Mr.  Peterson,  that  there  is 
no  evidence  in  the  record  to  indicate  that  this  in- 
jury to  her  back  cleared  up  in  the  space  of  two  or 
three  weeks.  In  fact,  I  think  that  the  witness,  or  the 
plaintiff  admitted  in  a  deposition  that  was  taken 
some  three  months  after  the  accident  was  that  she 
was  still  suffering'  from  pain  with  this  condition  that 
occurred  at  Jake's. 

Mr.  Peterson:  Well,  your  Honor,  as  I  recall  her 
testimony,  I  think  as  to  the  clearing  up  within 
weeks,  I  do  not  think  that  was  in  evidence,  and  I 
would  propose  to  call  a  witness  and  to  ask  her  about 
that,  and  I  would  tie  it  up  by  appropriate  questions 
to  the  witness,  if  permitted. 

Mr.  Gearin :  I  will  stipulate  it  can  be  done  later, 
your  Honor,  to  suit  the  convenience  of  the  court. 

The  Court:  Answer  the  question  then.  Assume 
that  the  back  condition  cleared  up  in  a  matter  of 
weeks  from  May,  1952.  Then  what  do  you  want  to 
know? 

Mr.  Peterson:  T  want  to  know  if  that  is  of  any 
medical  significance,  in  your  opinion,  following  the 
injury  of  May  3,  1953  <?  [78] 

The  Witness :  Very  remote.  I  would  like  to  know 
if  people  had  injuries  before,  but  if  she  had  no 
symptoms  for  a  period  of  eleven  and  a  half  months, 
why,  I  would  not  think  that  it  would  have  any  rela- 
tion. 

Q.     Doctor,  do  you  recall  whether  or  not  you  re- 
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latcd  to  the  patient  anything  in  respect  to  her  back 

support  while  she  was  luider  your  care? 

A.  There  is  hardly  a  day  goes  by  that  I  do  not 
say.  I  do  not  recall  the  specific  instance,  but  I  would 
be  very  surprised  at  myself  if  I  hadn't. 

Q.  Do  you  recall  having  told  her  anything  in 
respect  to  wearing  a  corset  or  a  girdle? 

A.  Oh,  I  know  I  did  here  this  February,  that 
if  she  was  still  having  symptoms  that  kept  coming 
back  all  the  time  that  we  should  try  a  support  for  a 
while,  and  if  it  did  not  work  and  she  could  not  get 
away  from  the  support  and  wanted  to,  why,  she 
should  have  a  fusion  operation. 

Mr.  Peterson :     No  further  questions. 

Mr.  Gearin:    Nothing  further,  your  Honor. 

The  Court:  That  is  all.  Doctor.  You  are  excused 
from  further  attendance  at  the  trial. 

(Witness  excused.) 

Mr.  Peterson:  May  I  make  an  offer  of  proof  at 
the  recess  without  having  to  ask  the  doctor  questions 
by  just  stating  what  the  question  would  be?  [79] 

Mr.  Gearin:     What  doctor? 

Mr.  Peterson:     Dr.  Abele. 

Mr.  Gearin:    I  do  not  think  that  is  appropriate. 

The  Court:  Are  you  talking  about  the  fact  that 
Mrs.  Walker  testified  that  her  condition  cleared  up 
in  a  matter  of  weeks? 

Mr.  Peterson :  I  desire  to  make  an  offer  of  proof 
that  the  Court  related  to  me  that  I  could  make. 

Mr.  Gearin:    I  will  stipulate  as  to  that.  I  talked 
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it  over  with  Mr.  Peterson.  I  know  the  matter  to 
wiiich  he  refers,  yonr  Honor. 

The  Court:  Do  you  want  to  make  an  offer  of 
i:>roof  during  the  recess? 

Mr.  Peterson :    Yes,  on  the  recess. 

The  Court :     You  may  do  so. 

Mr.  Peterson :  May  I  do  it  in  the  absence  of  the 
doctor  ? 

The  Court:     Yes.  [80] 

PHILIP  SELLING 

a  witness  produced  in  behalf  of  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Court :     What  is  your  specialty  ? 

The  Witness:    Internal  medicine  and  neurology. 

Mr.  Gearin:  We  will  stipulate  he  is  qualified  in 
that  field,  your  Honor. 

The  Court:  It  is  stipulated  that  Dr.  Selling  is 
a  qualified  physician  and  that  he  specializes  in  in- 
ternal medicine  and  neurology. 

Direct  Examination 
By  Mr.  Peterson: 

Q.  Dr.  Selling,  are  you  associated  with  the  Port- 
land Clinic  in  Portland,  Oregon  *?  A.    Yes,  sir. 

Q.  Dr.  Selling,  has  Dorothy  Walker  been  a 
patient  of  yours  ?  A.     Yes. 

Q.    When  did  you  first  see  her? 

A.     I  saw  her  first  on  October  21,  1953. 

Q.     Doctor,  did  you  examine  her  at  that  time? 
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A.     I  examined  her  at  that  time, 

Q.     Did  you  obtain  a  history  of  injury  from  her? 

A.     I  did  so,  yes. 

Q.     What  was  the  history  of  injury? 

A.  The  history  was  that  she  has  been  [81]  driv- 
ins: 

Mr,  Gearin:  Your  Honor,  may  I  interpose  an 
objection.  I  would  like  to  ask  Dr.  Selling  a  pre- 
liminary question  if  I  may. 

The  Court :     What  is  the  question  ? 

Q.  (By  Mr.  Gearin) :  Dr.  Selling,  was  Mrs. 
Peterson  referred  to  you  for  examination  or  for 
the  purpose  of  treatment? 

A.     She  was  referred  to  me 

Mr.  Peterson :  Counsel,  this  is  Mrs.  Walker.  You 
said  Mrs.  Peterson. 

Mr.  Gearin:  I  am  sorry.  I  have  been  thinking 
about  you  all  afternoon. 

Was  Mrs.  Walker  referred  to  you  by  Mr.  Peter- 
son for  the  purpose  of  examination  or  for  the  pur- 
pose of  treatment? 

The  Witness:  She  was  referred  to  me  by  Dr. 
John  Tuhy  for  treatment,  and  it  was  stipulated  a 
report  be  sent  to  Mr,  Peterson. 

The  Court:     Proceed. 

Mr.  Gearin:     Go  ahead. 

The  Witness :  The  history  related  was  that  at  an 
early  day  in  May,  and  I  learned  from  the  report 
sent  to  me  this  was  approximately  May  3rd,  she 
had  been  driving  along  a  highw^ay  near  Albany, 
Salem,  and  had  noticed  a  truck  coming  the  opposite 
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direction,  which  truck  had  forced  her  to  swerve  off 
the  highway.  She  recalled  nothing  until  about  thirty 
to  forty-five  minutes  later  at  which  time  she  first 
noticed  consciousness  again.  She  stated  that  when 
she  regained  [82]  consciousness  she  had  severe  pain 
in  her  head,  neck,  hip,  and  that  she  had  been  vomit- 
ing, had  coughed  up  and  vomited  blood  which  was 
present  at  her  mouth.  She  related  that  friends  told 
her  but  she  could  not  recall  this,  that  she  had  gone 
over  the  embankment  in  a  car  and  had  crawled  back 
u])  although  she  didn't  remember  anything  about 
this  particular  crawling  experience.  She  stated  she 
had  been  sent  to  a  hospital  from  which  she  had 
been  transferred  to  Matson  Memorial  Hospital  on 
the  East  Side  w^here  she  had  received  treatment  and 
had  been  there  at,  I  believe.  Good  Samaritan  Hos- 
pital for  a  period  of  about  three  to  four  weeks — I 
think  she  said  about  three  weeks — receiving  treat- 
ment for  the  neck  and  back,  and  the  head  symptoms 
at  that  time  being  related  primarily  to  the  neck 
disturbance. 

Mr.  Gearin :  Your  Honor,  I  note  that  Dr.  Selling 
is  referring  to  the  notes,  and  I  know  from  personal 
knowledge  that  those  are  notes  that  have  not  been 
marked  with  a  pre-trial  exhibit  number.  I  would 
have  no  objection  to  them  except  for  the  fact  that 
it  was  not  until  today  that  I  was  advised  that  there 
had  been  a  neurological  examination,  and  I  have 
not  seen  it,  so  that  for  that  reason  I  am  going  to 
object  to  it  as  much  as  I  dislike  to  do  so. 

The  Court :    First,  we  will  have  the  notes  marked. 
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(Document,    notes   of    Dr.    Sellino-,   marked 
Plaintiff's  Exhibit  19  for  identification.) 

The  Court:  When  did  you  first  examine  Mrs. 
Walker?  [83] 

The  Witness:     October  21st. 

The  Court :     Of  what  year  ? 

The  Witness:     1953. 

The  Court:  Are  you  contending  that  you  at- 
tempted to  find  out  whether  Dr.  Selling  had  ex- 
amined her,  from  somebody  else,  and  that  this  in- 
formation was  withheld? 

Mr.  Cleaiin:  No,  your  Honor,  I  am  not,  but  I 
just  did  not  know  about  it,  and  it  was  subsequent  to 
the  deposition. 

The  Court:     Subsequent  to  the  deposition? 

Mr.  Gearin :  Yes,  the  deposition  was  taken  before 
Ms  examination,  Dr.  Selling,  and  I  do  not  know  at 
that  time — of  course,  the  plaintiff  had  Dr.  Selling. 
I  did  not  have  any  knowledge  or  information  that 
she  had  been  subsequently  examined  by  him.  I  make 
no  accusation  for  anything  that  has  been  withheld 
so  far  as  this  examination  is  concerned. 

Mr.  Peterson:  I  furnished  counsel  with  the 
doctor's  report  which  has  been  marked  here,  I  be- 
lieve Mr.  Young. 

Mr.  Gearin :  We  had  copies  some  time  ago  of  Dr. 
Abele's  and  Dr.  Tuhy's  report. 

Mr.  Peterson :  Did  I  not  tell  Mr.  Young  that  he 
had  been  given  a  copy  of  the  report? 
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Mr.  Geaiin:  We  have  not  received  a  copy  of  it. 
I  have  no  knowledge  of  it.  Mr.  Young  is  not  here. 

The  Court :  We  will  mark  it.  From  now  on,  Mr. 
Peterson,  I  suggest  that  you  list  the  names  of  the 
doctors  under  the  [84]  exhibits.  There  are  no 
doctors  listed  in  your  list  of  exhibits.  Proceed. 

Mr.  Peterson:     Proceed,  doctor. 

The  Witness:  She  had  had  following  this  injury 
and  a  period  of  hospitalization  a  continuing  series 
of  headaches,  and  she  had  noticed  frequently  giddi- 
ness and  a  slight  sense  of  insecurity  on  turning 
which  had  not  given  her  too  much  trouble,  but  it 
had  required  something  to  particularly  relieve  the 
head  pain.  The  reason  for  which  I  was  asked  to  see 
her  was  that  she  had  began  to  suffer  dizziness  and 
fainting  spells  as  well  as  headaches.  In  mid  Septem- 
ber, the  date  being  forgotten,  she  got  out  of  bed 
and  nearly  fainted.  Then  on  October  1st  she  re- 
members getting  out  of  bed,  going  down  to  make 
some  coffee,  walking  from  one  room  to  another, 
suddenly  turning  the  head  and  body  and  nearly 
fainting  and  becoming  sick  to  her  stomach  and 
having  a  sense  of  true  vertigo  as  those  with  sea- 
sickness feel.  The  next  upset  occurred  November 
11,  1953,  when  she  got  up  to  leave  a  movie  at  the 
Oi7:)heum  Theater  when  she  suddenly  started  to 
leave  consciousness,  fell  down  forward  and  very 
shortly  afterwards  was  able  to  get  uj).  She  did  fall 
down  several  stairs  and  bruised  herself  badly.  This 
is  all  the  instances,  the  historv  which  I  obtained  ns 
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it  relates  to  the  accident.  There  were  other  details 
such  as  previous  operations  and  previous  illnesses, 
which,  I  presume,  are  a  matter  of  record  and  did 
not  seem  to  bear  on  this  illness.  [85] 

Q.  Doctor,  did  you  examine  the  patient  at  the 
time?  A.     I  did. 

Q.     What  did  your  examination  consist  of? 

A.  The  examination  consisted  of  a  complete 
neuroh)gical  examination  including-  an  appraisal  of 
the  psychiatric  state.  It  w^as  my  opinion  that  she  was 
sane  and  sensible,  co-operated  well,  was  not  emotion- 
ally unstable.  I  do  not  remember  whether  she  had 
a  headache  on  the  day  of  the  examination.  There 
was  a  little  mmibness  of  the  left  upper  chest,  arm 
and  head,  which  munbness,  I  presume,  had  been  due 
to  some  brain  injury.  It  was  definite,  and  it  followed 
the  distribution  of  the  nerves  which  made  it  very 
evident  to  me  that  it  was  a  real  and  not  a  simulated 
numbness.  She  had  a  very  slight  numbness  of  that 
hand  which,  well,  could  have  been  due  to  numbness 
and  could  have  been  due  to  brain  injury.  The  one 
single  significant  fact  which  I  picked  up  on  the 
examination  was  that  a  sudden  change  in  her  posi- 
tion, sitting  up  suddenly  or  lying  down  suddenly, 
would  make  her  eyes  tend  to  rotate  in  a  peculiar 
fashion  which  we  call  nystagmus.  This  is  something 
which  means  that  either  the  brain  or  inner  ear  has 
been  affected  in  some  way.  This  could  be  produced 
only,  as  I  say,  when  she  suddenly  changed  position. 
There  were  no  other  changes  whatsoever.  A  spinal 
puncture  was  performed,  and  nothing  was  found 
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such  as  pressure  on  the  brain  or  brain  disease.  A 
radiogram  X-ray  of  the  skull  was  taken  which  I 
regret  I  did  not  bring  [86]  but  which  was  entirely 
normal  and  showed  no  fracture.  A  brain  wave  test 
was  carried  out — we  call  this  an  electroencephalo- 
gram— in  an  attempt  to  find  evidence  of  brain  in- 
jury, and  this  test  was  reported  as  border  line 
abnormal,  and  it  reported  furthermore  there  was  a 
small  spot  in  the  left  back  portion  of  the  head  which 
we  call  the  left  occipital  temporal  region  where  the 
brain  waves  were  not  quite  normal.  It  was  my  im- 
pression on  inspecting  these  that  these  abnormali- 
ties were  minimal,  that  they  could  be  truly  related 
to  the  accident  but  that  they  did  not  mean  very 
much  and  that  they  are  the  sort  of  thing  anybody 
could  have  from  being  punched  in  the  head  two  or 
three  times.  That  was  the  extent  of  our  examination 
at  that  time. 

My  diagnosis  was  that  she  had  had  a  concussion ; 
that  she  was  having  post-traumatic  headache;  that 
she  was  having  post-traumatic  dizzy  spells,  and  that 
these  were  readily  attributable  to  that  accident  since 
I  had  no  evidence  of  any  other  cause  for  such 
symptoms,  but  it  was  my  impression  at  that  time 
that  the  headaches,  dizzy  spells,  numbness,  and 
slight  uncoordination  of  the  arm  would  all  disap- 
]7ear  in  time,  and  she  was  reassured  to  this  effect. 

Q.     Doctor,  have  you  seen  her  since  that  time? 

A.  Yes,  I  have  seen  her  on  February  16,  1955,  at 
your  request. 

Q.     Doctor,  can  you  tell  us  the  examination,  the 
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natine  of  the  extamination,  and  your  diagnosis'?  [87] 

A.     On  this  last  occasion"? 

Q.     Yes,  in  tlio  last  examination. 

A.  On  this  last  examination  she  was  given  a 
general  examination,  including  the  usual  things  a 
physician  does  with  an  examination,  hut  I  did  not 
examine  the  back.  Dr.  Abele  had  taken  care  of  that. 
I  did  not  examine  the  pelvic  organs  since  Dr.  Lage 
had  examined  her  in  one  of  her  usual  checkups  fol- 
lowing her  baby,  following  her  delivery.  I  also  ex- 
amined her  n enrol ogically.  She  had  a  pneumothorax, 
a  collapsed  lung,  which  Dr.  Tuhy  probably  would — 
that  was  no  objective  evidence  of  any  disease  what- 
soever on  this  last  occasion.  In  the  general  exami- 
nation or  neurological  examination  I  did  not  repeat 
the  skull.  I  did  not  repeat  the  spinal  fluid  because 
I  saAv  no  indication  for  redoing  previously  normal 
tests.  I  did  have  a  brain  wave  test,  which  I  have 
here,  which  showed  again  that  borderline  change 
which  is  something  we  see  so  frequently  in  normal 
people,  and  I  would  not  be  very  loath  to  call  this 
normal.  At  this  last  brain  wave  test  it  was  observed 
that  there  was  no  evidence  any  more  of  this  small 
spot  in  the  back  of  the  head  which  had  previously 
showed  some  abnormality. 

Q.     Doctor,  did  you  obtain  an  iterim  history"? 

A.     Did  I  what? 

Q.     Did  you  obtain  an  interim  history?  [88] 

A.  Yes,  at  that  time  she  related  that  she  was  now 
having  headaches  which  might  last  a  few^  hours  to 
all   day;  that  they  occurred  from  once  every  two 
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weeks  to  perhaps  two  a  week.  I  went  into  this  in 
detail  because  she  was  using  empirin  and  codeine, 
and  we  all  know  that  codeine  is  a  narcotic,  and  she 
related  that  she  took  them  only  on  the  days  with 
headaches  so  I  w^as  reassured  that  she  was  using 
them  properly  and  was  not  having  continuous  head- 
ache. She  occasionallj^  would  continue  to  experience 
sudden  vertigo  when  she  would  get  up  or  lie  down, 
and  she  stated  that  within  the  last  year — she  said 
in  the  last  eighteen  months  she  had  had  brief  faint- 
ing spells  on  about  eleven  occasions.  In  spite  of  this, 
she  had  gone  through  normal  pregnancy,  the  baby 
being  born  October  18,  1954.  She  herself  was  feeling 
in  the  best  of  condition.  She  had  mentioned  on  her 
first  examination  a  slight  deafness  of  the  left  ear, 
and  she  mentioned  it  again  on  her  second  examina- 
tion. It  was  a  very  minor  border  line  decrease  in 
hearing  in  the  left  ear  which  very  well  could  have 
been  an  incidental  finding  quite  commensurate  with 
her  age. 

Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
or  not  she  will  have  any  pain  in  the  future  ? 

A.     I  believe  so. 

Q.    In  your  opinion,  how  long  will  that  persist? 

A.  Headaches  of  this  sort  have  a  tendency  to 
gradually  [89]  disappear  anywhere  from  one  to 
three  years,  but  they  do  disappear. 

Q.  Is  it  your  opinion,  Doctor,  that  the  headaches 
will  i:>ersist  for  a  period  of  time  in  the  future  but 
then  will  clear  up?  A.     That  is  correct. 
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Q.  Do  you  have  an  opinion  as  to  whether  or  not 
she  has  any  permanent  brain  damage? 

A.     I  believe  not. 

Q.  Doctor,  in  layman's  language  the  concussion 
that  you  refeiTed  to,  does  that  mean,  are  you  re- 
ferring to  brain  concussion  ? 

A.  A  brain  concussion  such  as  one  gets  when 
they  are  hit  on  the  head  by  any  means. 

Q.  Doctor,  you  also  mean  brain  damage  by  that 
term? 

Mr.  Gearin:     That  is  leading,  your  Honor. 

The  Court:     Go  ahead  and  answer  that.  Doctor. 

The  Witness:  The  brain  damage  is  the  acute 
effect  of  an  injury.  The  after  effects  are  not  per- 
manent. There  is  no  permanent  damage  unless  there 
are  a  long  series  of  injuries  such  as  you  find  in  a 
boxer  who  has  been  hit  repeatedly. 

Q.  (By  Mr.  Peterson) :  Then,  Doctor,  would 
you  characterize  this  as  being  temporary  brain  dam- 
age? A.     Precisely. 

Q.  Doctor,  will  this  patient  require  any  further 
medical  [90]  care  in  respect  to  that  injury? 

A.     No. 

Mr.  Peterson:     No  further  questions. 

Mr.  Gearin:  I  have  no  questions.  Dr.  Selling. 
Thank  you. 

(Witness  excused.)  [91] 
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JOHN  E.  TUHY 

a  witness  called  in  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Mr.  Gearin:  We  will  admit  the  doctor's  qualifica- 
tions. 

The  Court :    What  is  your  specialty,  Doctor  ? 

The  Witness :     Diseases  of  the  chest. 

The  Court:  The  qualifications  of  Dr.  Tuhy  are 
admitted.  It  is  admitted  that  he  specializes  in  dis- 
eases of  the  chest. 

Direct  Examination 
By  Mr.  Peterson: 

Q.  Doctor,  are  you  associated  with  any  other 
doctor  in  the  practice  of  your  specialty  here  in  Port- 
land, Oregon? 

A.  Yes,  with  three  other  physicians,  Dr.  William 
S.  Conklin,  Dr.  Lawrence  Lowell,  Dr.  Gordon  L. 
Maurice,  all  chest  specialists. 

Q.  Doctor,  has  Dorothy  S.  Walker  been  a  patient 
of  yours?  A.    Yes. 

Q.    When  did  you  first  see  her  as  a  patient? 

A.     May  I  refresh  my  memory  from  my  notes  ? 

(Document,  notes  of  Dr.  Tuhy  marked  Plain- 
tiff's Exhibit  21  for  identification.) 

Q.     (By  Mr.  Peterson) :     My  question  is.  Doctor, 
when  did  you  first  see  her  as  a  patient? 
A.     Februaiy  12,  1952. 
Q.     Doctor,  did  you  examine  her  at  that  time? 
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A.    Yes. 

Q.  What  was  the  nature  of  your  [  92]  examina- 
tion? 

A.  The  history  and  complete  physical  examina- 
tion with  an  X-ray  of  the  chest  and  X-ray,  fluoro- 
scope. 

Q.     Doctor,  at  that  time  where  was  she? 

A.  In  my  office  at  the  Standard  Insurance 
Building  in  Portland. 

Q.  What  was  your  diagnosis  of  her  condition  at 
that  time  ? 

A.  It  was  pulmonary  tuberculosis  moderately 
advanced,  still  considered  active.  She  also  had  a 
jDartial  collapse  of  her  left  lung  by  air  treatments. 

Q.  Doctor,  did  she  have  a  history  of  having  been 
confined  in  a  tuberculosis  institution? 

A.  May  I  say  that  that  diagnosis  of  tuberculosis 
was  first  made  in  1947  by  Dr.  Morton  Goodman  and 
that  this  diagnosis  was  confirmed  at  the  Mayo  Clinic 
in  October,  1951? 

She  then  went  to  the  Oregon  State  Tuberculosis 
Hospital  at  Salem,  and  she  was  there  from  Decem- 
ber 8,  1951,  until  February  3,  1952.  Her  air  treat- 
ments to  collapse  the  left  lung  had  been  taken  at 
ISalem  in  the  latter  part  of  December,  1951. 

Q.  Doctor,  after  February  12,  1952,  when  was 
the  first  time  you  saw  her? 

A.     Three  days  later,  February  15th. 

Q.     Did  you  follow  her  after  that  time? 

A.  Yes,  I  advised  at  that  time  that  she  return 
to  the   hospital   at   Salem.   There   were   adhesions 
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which  prevented  good  collapse  of  her  left  lung  by 
these  air  treatments,  [93]  and  I  suggested  that  she 
return  to  the  hospital  and  have  those  adhesions  cut. 
This  was  done.  She  went  to  the  Oregon  State  Tuber- 
culosis Hospital  about  February  1,  1952,  and  re- 
mained there  until  about  May  1,  1952.  The  adhesions 
were  cut  during  this  stay.  I  saw  her  next  to  give 
her  air  treatments  beginning  on  July  3,  1952. 

Q.  Doctor,  did  you  see  her  around  May  10th  or 
May  15th,  1952? 

A.  I  can't  say,  Mr.  Peterson.  In  our  office  when 
air  treatments  are  given  the  record  is  usually  kept 
separate  from  the  rest  of  the  chart,  but  it  is  my 
recollection  that  T  gave  her  air  treatments  begin- 
ning early  in  May  of  1952  following  her  discharge 
from  the  TB  sanitarium. 

Q.  Doctor,  do  you  recall,  did  she  give  you  any 
history  of  a  fall  or  a  chest  injury  involving  Jake's 
Crawfish  Restaurant  in  Portland,  Oregon  ? 

A.  No,  sir.  I  took  an  interim  history  on  July  3, 
1952,  listing  the  various  complaints  and  the  present 
condition,  and  I  see  no  notation  that  she  had  had 
an  injury  around  May,  1952. 

Q.  Doctor,  was  there  any  change  in  her  condition 
between  May  1st  and  July  3,  1952  ? 

A.  Excuse  me,  Mr.  Peterson,  between  what  dates 
again  ? 

Q.     May  1,  1952,  and  July  3,  1952? 

A.  No,  it  seemed  to  me  from  the  X-rays  that  the 
condition  was  essentially  the  same.  I  have  a  nota- 
tion on  July  3rd  that  her  X-rays  were  satisfactory ; 
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that  there  was  a  few  small  [94]  shadows  in  the 
u])per  part  of  her  right  lung;  that  her  left  lung  is 
pretty  well  collapsed  by  the  air  treatments  and  no 
significant  change  in  her  condition. 

Q.  Doctor,  did  she  continue  as  your  patient  after 
July  3,  1952? 

A.  No,  for  part  of  that  time  she  was  under  the 
care  of  our  out-patient  clinic,  the  University  State 
Tuberculosis  Hospital  in  Portland,  and  I  saw  her 
on  a  number  of  occasions.  Examinations  were  car- 
ried out  again,  for  example,  in  September,  1952; 
November  11,  1952 ;  again  in  December  of  1952,  and 
at  about  that  time,  I  believe,  she  started  to  get  her 
air  treatments  at  the  University  Hospital. 

Q.     Doctor,  did  you  see  her  in  May,  1953? 

A.     Yes. 

Q.  What  was  the  first  time  that  you  saw  her  in 
May,  1953? 

A.     About  eleven  a.m.  of  May  3,  1953. 

Q.     Where  was  the  patient  at  that  time,  Doctor? 

A.  At  Matson  Memorial  Hospital  in  Milwaukie, 
Oregon. 

Q.  Did  you  elicit  a  history  of  injury  from  her 
at  that  time?  A.    Yes. 

Q.     What  history  of  injury  did  she  relate  to  you  ? 

A.  If  I  may  quote  verbatim  from  the  record  I 
took  at  that  time : 

"Admitted  to  Matson  Memorial  Hospital  about 
11:00  a.m..  May  3,  1953,  by  ambulance  from  [95] 
Albany  Hospital.  About  1:00  a.m.  of  May  3,  1953, 
while  driving  between  Albany  and  Salem,  the  pa- 
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tient  says  she  was  forced  off  the  his^hway  by  an 
approaching  truck  passing  a  car.  She  swerved  to 
the  right  off  the  road,  and  thinks  she  was  uncon- 
scious for  an  unknown  interval.  She  crawled  out  of 
the  car  in  spite  of  severe  pain  in  her  right  hip  and 
crawled  up  a  bank.  Here  she  coughed  up  a  little 
blood  (she  was  also  told  she  had  vomited  and 
coughed  up  blood  in  the  car).  She  also  noted  pain 
just  below  the  occiput — "  that  is  the  back  of  the 
neck.  *' After  about  one  and  a  half  hours  she  w^as 
taken  to  Albany  Hospital,  and  X-rays  of  the  hip 
and  neck  were  taken."  The  X-rays  of  the  hip  were 
said  to  show  a  fracture.  "Shortly  after  having  the 
X-rays,  she  raised  about  50  ccs  of  fresh  blood,  and 
then  about  15  ccs — "  which  would  be  about  a  tea- 
spoon full — ''several  times  during  the  morning.  She 
has  noted  some  increase  in  dyspnea  and  'heaviness' 
in  the  chest,  with  non-pleuritic  aching,"  meaning  it 
didn't  huii:  her  worse  to  breathe,  "in  the  left  lower 
chest  and  back  and  in  the  lower  part  of  her  dorsal 
spine.  Pain  in  the  [96]  lateral  aspect  of  the  right 
hip — "  that  is  from  the  side — "has  been  continuous, 
as  has  the  aching  just  below  the  occiput,  not  espe- 
cially worse  on  turning,  though  it  is  worse  on  flec- 
tion and  extension  of  the  neck,"  meaning  bending, 
bending  backwards  of  the  neck.  Continuing  the  his- 
tory: "She  was  discharged  from  the  Oregon  State 
Tuberculosis  Hospital  in  April,  1952.  Taking  left 
pneumothorax  refills  about  every  ten  days  at  the 
University  of  Oregon  Hospital,  usually  200-300 
ccs,"  cubic  centimeters  of  air  at  a  time,  "the  last  on 


128  Dorothy  S.  Walker  vs. 

(Testimony  of  John  E.  Tuhy.) 

May  1st.  She  sits  up  two  or  three  hours  a  day  and 
is  on  her  feet  about  an  hour  a  day.  On  her  last  ex- 
amination a])out  April  15th  her  X-ray  was  said  to 
be  O.K." 

The  Court:  This  was  at  the  University  Tuber- 
culosis Hospital? 

The  Witness :  Yes.  ' '  She  ran  a  fever  in  the  eve- 
ning? to  100-101  for  about  two  w^eeks  in  March  (oc- 
casionally to  102),  but  the  cause  was  not  deter- 
mined. Her  usual  low^-grade  fever,  to  99.2  or  99.4, 
has  also  continued.  She  has  been  taking  isoniazid 
and  streptomycin,"  which  is  a  good  TB  drug,  "since 
November,  1952. 

"Her  weight  is  105  pounds,  and  her  strength  [97] 
usually  fairly  good."  In  fact,  it  had  improved  in  the 
recent  months.  "Her  appetite  is  fine.  She  usually  has 
no  cough  or  sputum,  no  chest  pain  or  wheeze."  Her 
shortness  of  breath  on  exertion  is  unchanged. 

That  was  the  extent  of  the  history. 

Q.  Doctor,  did  you  treat  the  patient  at  that 
time?  A.    Yes. 

Q.     Did  you  follow  her  after  that? 

A.  Yes,  because  of  the  suspected  hip  injury  and 
her  head  injury  I  asked  Dr.  Abele,  the  orthopedist, 
to  see  her.  He  could  not  make  out  any  fracture  of 
the  head  and  advised  that  she  be  transferred  to 
Good  Samaritan  Hospital  where  the  special  X-ray 
equipment  permits  better  X-rays  of  the  hip,  and 
this  was  carried  out  on  the  morning  of  May  4th, 
twenty-four  hours  later.  I  saw  her  at  Good  Samari- 
tan several  times,  and  here  she  continued  to  spit  up 
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some  blood,  oh,  an  ounce  or  two  ounces  on  May  5th, 
May  8th,  May  11th,  for  example,  and  I  also  saw  her 
following  her  discharge  from — yes,  I  saw  her  while 
she  was  at  Good  Samaritan  Hospital.  After  that  she 
continued  to  go  to  the  University  Hospital.  I  next 
saw  her  on  September  4,  1953. 

Q.     Doctor,  what  was  your  diagnosis  of  injury? 

A.     Of  injury? 

Q.    Yes.  [98] 

A.  Before  she  was  transferred  to  Good  Samari- 
tan I  suspected  that  she  might  have  a  fracture  of 
the  right  hip,  but  this  was  not  confirmed.  There 
were  no  fractured  ribs,  and  I  concluded  that  she 
had  had  a  blow  to  her  left  chest  and  that  the  bleed- 
ing was  in  all  probability  coming  from  her  left  lung 
and  that  the  source  of  bleeding  in  all  probability 
was  the  place  where  she  had  had  her  TB  originally. 
In  her  X-rays  taken  after  the  injury  there  were  no 
new^  shadows  to  indicate  that  ribs  had  been  frac- 
tured or  that  there  had  been  any  severe  bleeding 
in  the  lung  as  sometimes  happens  after  severe  chest 
injuries,  but  I  believe  that  in  the  blow  on  her  chest 
the  lung  had  been  shaken  up  and  that  the  blood  had 
probal)ly  come  from  an  area  of  the  TB  scars  in  her 
upper  part  of  her  left  lung  because  she  was  a  TB 
patient  who,  incidentally,  had  had  TB  germs  in  her 
sputum  in  October,  1952 — TB  germs  had  been  found 
in  culture  in  October,  1952,  and  so  we  did  not  con- 
sider her  cured  at  the  time  of  the  injury  but  just, 
her  condition  was  considered  quiescent.  After  Oc- 
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tober  of  1952,  to  my  knowledge,  all  of  her  sputums 
have  been  negative,  but  in  view  of  this  positive 
sputum  hospitalization  was  considered  again  at  that 
time,  and  I  advised  her  to  start  on  treatment  with 
the  TB  drugs. 

The  Court:     We  will  take  a  ten-minute  recess. 

(Jury  retires  for  recess.) 

Mr.  Peterson :  If  Dr.  Abele  had  been  asked  the 
questions  as  to  the  low  back  injury  including  both 
the  coccyx  and  the  [99]  lumbosacral  sprain  in  rela- 
tion to  pregnancy,  he  would  have  testified  that  Mrs. 
Walker  spent  the  greater  part  of  her  pregnancy  in 
bed  because  of  the  danger  of  miscarriage  because 
of  an  induced  birth,  lumbosacral  strain,  and  the 
coccyx  injury  displacement.  The  doctor  would  fur- 
ther have  testified,  if  permitted,  that  because  of  the 
displacement  of  the  coccyx  delivery  was  prolonged 
and  painful;  that  it  might  not  otherwise  have  been 
true,  and  also  that  they  stimulated  Mrs.  Walker  in 
order  to  induce  childbirth  early,  approximately  at 
six  months,  in  order  to  avoid  excessive  pain  and 
suffering  to  her  during  the  childbirth  at  normal 
period  and  in  order  to  promote  the  chances  of  the 
child  living  because  of  the  condition  of  her  spine. 

The  Court :     You  said  at  six  months. 

Mr.  Peterson:  Seven  and  a  half  months,  your 
Honor,  seven  and  a  half  months. 

The  Court :  I  think  you  had  better  get  the  doctor 
back  here.  I  do  not  think  he  is  going  to  testify  to 
that,  and  I  do  not  want  anything  in  the  record  as  an 
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offer  of  proof  unless  I  believe  that  the  doctor  will 
so  testify  so  if  you  want  to  make  an  offer  of  proof 
bring  the  doctor  back  at  any  time,  and  I  am  going 
to  ask  questions.  I  am  going  to  reject  it  anyway  for 
the  reason  that  the  pre-trial  order  does  not  disclose 
any  of  these  contentions.  Mr.  Peterson,  you  are  not 
an  inexperienced  lawyer  in  this  court,  and  you  [100] 
know  the  rules  here,  and  the  rules  require  spe- 
cificity with  reference  to  the  type  of  injuries  or 
nature  of  injuries  which  the  plaintiif  sustained; 
therefore,  I  will  not  pennit  this  evidence  to  be  in- 
troduced. I  made  an  exception  on  the  part  of  Dr. 
Selling  although  we  do  have  a  rule  here  that  when 
new  evidence  is  brought  in  which  the  other  party 
had  no  opportunity  to  anticipate,  he  is  entitled  to 
a  postponement  of  the  trial  in  order  to  try  to  meet 
that  evidence.  I  did  not  do  that  as  far  as  Dr.  Selling 
is  concerned,  but  this  type  of  evidence  would,  in  my 
opinion,  require  me  to  permit  a  re-examination  of  the 
plaintiff  and  to  give  them  an  opportunity  to  attempt 
to  meet  it.  I  will  take  the  doctor's  testimony  at  nine- 
thirty  tomorrow  morning. 

(Thereupon,  the  jury  returned  from  recess, 
and  the  following  proceedings  were  had.) 

Q.  (By  Mr.  Peterson)  :  Doctor,  did  you  see  her 
after  October,  1952'?  A.    Yes. 

Q.    Did  you  follow  her  as  a  patient? 

A.    Yes. 

Q.  Doctor,  this  is  repetitious,  but  I  think  you 
said  it  was  on  May  30,  1953?  A.     Yes. 
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Q.     At  the  Matson  Memorial  Hospital? 

A.     Yes,  sir. 

Q.  Did  you  follow  her  at  the  Good  Samaritan 
Hospital?  [101]  A.    Yes,  sir. 

Q.  Did  you  hospitalize  her  at  any  place  following 
the  Good  Samaritan  Hospital  hospitalization? 

A.  I  advised  her  to  go  to  the  University  TB 
Hospital  on  June  3,  1953.  Actually,  that  was  soon 
after  her  discharge  from  Good  Samaritan.  I  ad- 
vised her  to  go  there. 

Mr.  Peterson:  Would  the  clerk  hand  the  wit- 
ness Exhibits  30-A,  B,  C,  and  D? 

(X-rays  marked  Plaintiff's  Exhibits  30-A, 
B,  C,  and  D  for  identification.) 

Mr.  Peterson:  Counsel,  do  you  object  to  any  of 
these  ? 

Mr.  Gearin:  I  have  no  objection  to  any  of  the 
X-rays. 

Mr.  Peterson :    They  are  offered  in  evidence. 

Mr.  Gearin :     No  objection. 

The  Court :     They  are  admitted. 

(X-rays  previously  marked  Plaintiff's  Ex- 
hibits 30-A,  B,  C,  and  D  for  identification  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Peterson)  :  Doctor,  I  wonder  if  you 
would  take  the  films  and  tell  the  jury  what  those 
films  show? 

A.  This  film  was  taken  on  April  1,  1953 — correc- 
tion, March  31,  1953,  at  the  University  TB  Hos- 
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pital.  These  were  taken  about  five  weeks  before  the 
accident.  This  is  her  right  lung,  her  left  lung  and 
her  heart.  The  left  lung  is  collapsed  about  50  per 
cent  by  air.  This  is  the  air  that  has  been  injected 
here,  has  collapsed  her  left  lung  because  [102]  of 
her  tuberculosis  and  rested.  The  TB  shadows  are 
seen  in  the  collapsed  upper  portion  of  the  left  lung 
here  with  some  thickening  of  the  lining  of  the  lung. 
This  white  shadow  at  the  extreme  left  base  is  due 
to  a  little  bit  of  fluid  here.  She  also  has  a  few  TB 
shadows  at  the  very  tip  of  the  right  lung.  These  are 
just  blood  vessel  shadows  in  the  lung  so  the  TB  is 
in  the  upper  part  of  the  left  lung  and  to  a  slight 
extent  in  the  top  of  the  right  lung. 

The  next  film  was  taken  May  3,  1953,  at  Matson 
Memorial  Hospital.  This  shows  the  collapsed  lung 
looking  somewhat  greater  than  before,  but  this  is 
due  to  her  having  gotten  an  air  treatment  a  few 
days  before  so  it  pushes  the  lung  down  a  little  more. 
The  ribs  here  do  not  appear  to  show  any  fracture, 
and  the  shadows  in  the  lungs  seem  to  be  about  the 
same  as  they  did  five  weeks  before. 

This  film  was  taken  ten  days  after  the  accident. 
May  13,  1953,  at  Good  Samaritan  Hospital.  The 
appearance  again  is  much  the  same  as  before,  the 
collapsed  left  lung.  The  shadows  in  the  upper  parts 
of  the  lung  are  about  the  same,  a  small  amount  of 
fluid  at  the  lower  part  of  the  left  lung. 

This  film  was  taken  a  month  after  the  accident  at 
the  University  TB  Hospital,  June  2nd,  1953.  The 
lung  has  expanded  a  little  bit  because  she  has  not 
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had  air  probably  for  a  few  days,  but  the  shadows 
ill  tlie  lung  are  essentially  the  same.  Sometimes  the 
shadows  look  a  little  [103]  lighter  and  a  little  darker 
due  to  the  X-ray  being  taken  differently,  but  care- 
ful consideration  of  these  films  does  not  show  any 
new  shadows  in  the  lung,  to  my  know^ledge. 

Q.  Doctor,  is  the  fluid  in  the  lung  of  any  sig- 
nificance, taken  ten  days  after  May  Srd? 

A.  Well,  I  thought  not  because  the  small  amount 
of  fluid  outside  the  lung  here  was  present  even  be- 
fore the  accident.  This  was  a  common  occurrence 
with  people  getting  air  treatments  to  have  a  little 
bit  of  fluid  outside  the  lung  in  the  left  chest,  and 
Mrs.  Walker  had  that  from  time  to  time  both  before 
and  after  the  accident,  and  it  did  not  seem  to  in- 
crease. 

Q.  Doctor,  what  was  your  diagnosis  of  Mrs. 
Walker's  injury? 

A.  I  believe  I  gave  that  before,  but  essentially 
that  in  the  first  place  she  had  a  pulmonary  tuber- 
culosis, pre-existing  moderately  advanced  tuber- 
culosis, which  was  considered  quiescent.  We  did  not 
call  it  healed  because  she  had  had  a  positive  sputum 
in  October,  1952,  but  it  was  quiescent,  and  that  she 
had  sustained  probably  a  contusion  or  a  blow  on  the 
left  lung,  and  that  the  bleeding  that  she  complained 
of  at  that  time  of  the  accident  and  for  a  number  of 
days  afterwards  at  Matson  and  at  Good  Samaritan 
Hospital,  that  this  bleeding  came  in  all  probability 
from  the  weak  area  in  her  lung  where  her  healing 
TB  shadows,  where — it  is  common  in  TB  to  have 
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areas  of  dilated  bronchial  tubes  and  blood  vessels, 
and  bleeding  can  happen  in  those  even  without  any 
injury,  and  in  the  course  of  an  injury  it  may  pro- 
duce [104]  bleeding. 

Q.     Doctor,  did  this  affect  her  tuberculosis? 

The  Court:     I  did  not  hear  the  question. 

Q.  (By  Mr.  Peterson) :  Did  this  injury  affect 
her  tuberculosis? 

A.  In  my  opinion,  it  did  not  adversely  affect  the 
course  of  her  tuberculosis.  The  reason  that  she  was 
put  in  the  hospital,  the  TB  hospital,  on  June  3rd 
a  month  after  the  injury  was  that  she  had  had  these 
episodes  of  blood-spitting,  and  they  had  continued 
for,  as  I  remember,  about  two  weeks  after  the  acci- 
dent from  time  to  time,  and  I  thought  that  we 
should  take  this  precaution  of  having  her  studied 
in  the  hospital  where  the  doctors  could  look  down 
the  bronchia  to  see  if  they  saw  any  bleeding  and 
take  special  X-rays  of  the  lung,  test  her  sputum, 
and  see  if  the  injury  had  produced  any  adverse 
effect  or  spotting. 

I  saw  her  films  at  the  University  Hospital  and 
had  read  the  reports,  and  my  conclusion  would  be 
that  the  injury  and  the  bleeding  did  not  produce  any 
adverse  effect. 

Q.  Doctor,  do  I  correctly  understand  you  that 
she  had  some  scar  tissue  on  her  left  lung? 

A.     That  is  correct. 

Q.     As  a  result  of  tuberculosis? 

A.     That  is  correct. 

Q.     And  that  a  contusion  to  that  area  of  the  chest 
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produced  bleeding  from  that  scar  tissue ;  is  that  cor- 
rect? A.     That  is  my  belief.  [105] 

Q.  Doctor,  do  you  have  any  opinion  as  to  whether 
or  not  there  has  been  any  dissemination  of  the 
tuberculosis  1 

A.  No,  I  think  not.  There  is  the  possible  danger — 
if  a  person  with  active  TB  gets  hurt  on  the  chest  and 
bleeds,  there  is  a  danger  that  the  blood  with  TB 
germs  in  it  will  go  around  the  same  lung  or  go  to 
the  opposite  lung.  If  it  is  going  to  do  that,  shadows 
will  appear  in  the  lungs.  Now,  these  did  not  show 
up  in  the  X-rays  so  I  believe  no  spot  occurred  as  a 
result  of  bleeding  and  injury. 

Q.  Do  I  correctly  understand  you,  doctor,  that 
the  reason  you  hospitalized  her  at  the  tuberculosis 
hospital  was  to  follow  her?  A.     Yes. 

Q.  Was  that  hospitalization  due  to  injuries  or 
this  lung  condition? 

A.  Yes,  in  other  Avords,  if  it  had  not  been  for 
the  injury  we  would  have  let  her  stay  home  as  she 
had  been  before,  let  her  stay  home,  just  keep  on 
her  TB  medicines,  keep  at  bed  rest,  but  because  of 
injury  and  blood-spitting  it  seemed  prudent  and 
the  safe  thing  to  have  her  go  to  the  hospital  for 
these  special  examinations  and  observ^ation. 

Q.     What  is  your  bill? 

The  Court:  For  what  purpose,  for  what  time, 
for  what  period? 

Q.  (By  Mr.  Peterson) :  For  the  period  of  time 
following  May  3,  1953,  and  the  treatment  of  the 
injuries  which  you  [106]  have  described. 
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A.  I  don't  remember.  I  believe  our  office  fur- 
nished a  complete  statement  from  the  time 

Mr.  Gearin:  If  you  find  it  later,  Mr.  Peterson, 
I  will  stipulate  with  regard  to  it. 

Mr.  Peterson:     I  will  submit  it,  counsel. 

Mr.  Gearin:     How  much  is  it? 

Mr.  Peterson :     $157. 

Mr.  Gearin:  We  will  stipulate  that  is  reasonable 
but  not  our  liability  for  it. 

The  Court:  I  think  that  is  included  in  the 
$936.13;  is  it  not? 

Mr.  Peterson:  I  think,  according  to  my  compu- 
tation that  was  $137. 

The  Court :     It  is  $20  more. 

Mr.  Peterson:    Yes.   No  further  questions. 

Cross-Examination 
By  Mr.  Gearin: 

Q.  Doctor,  I  note  here,  these  are  your  reports 
from  your  office,  it  is  your  impression  under  date  of 
April,  1953,  as  follows,  and  I  am  going  to  read  it, 
and  you  will  correct  me  if  I  am  reading  it  wrong : 

"In  my  opinion,  this  patient  sustained  contusion 
of  the  lung  in  her  automobile  accident  of  5-3  which 
does  not  seem  to  have  adversely  affected  the  pul- 
monary tuberculosis.  From  the  chest  [107]  stand- 
point, she  would  have  no  permanent  disability  as  a 
result  of  the  accident." 

That  is  contained  in  your  record  file;  is  it  not, 
doctor?  A.    Yes. 
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Q.     That  is  correct,  is  it  not? 

A.     I  believe  that  to  be  true. 

Mr.  Gearin:  Thank  you,  doctor.  I  have  nothing 
further,  your  Honor. 

Mr.  Peterson:     No  further  questions.  That  is  all. 

The  Court:     That  is  all.   You  are  now  excused. 

(Witness  excused.)  [108] 

GARY  WALKER 

a  witness  called  in  behalf  of  plaintiff,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows : 

Direct  Examination 

By  Mr.  Peterson : 

Q.     Your  name  is  Gary  Walker? 

A.     Yes,  sir. 

Q.     How  old  are  you,  Mr.  Walker? 

A.     Sixteen. 

Q.  Is  your  mother  Dorothy  S.  Walker  who  sits 
here  on  the  right  ?  A.     Yes,  she  is. 

Mr.  Bailiff,  I  wonder  if  this  might  be  handed  to 
the  witness. 

(Document  presented  to  the  witness.) 

Q.  Mr.  Walker,  do  you  recognize  what  has  been 
marked  as  Plaintiff's  Exhibit  1-G,  I  think  it  is? 
Turn  it  over  and  look  at  the  back.  A.     Yes. 

Q.  Did  you,  yourself,  personally  take  that  pic- 
ture? A.    Yes,  I  did. 

Q.     Where  was  that  picture  taken? 
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A.  It  is  a  picture  taken  at  the  embankment  at 
the  scene  of  the  accident  on  which  the  car  is  down, 
it  is  on  this  embankment.  [109] 

Q.     Is  it  looking  downwards? 

A.    Yes,  sir,  at  a  slight  angle. 

Q.  I  hand  you  other  films.  (Presenting  to  the 
witness.)  A.     Yes,  I  took  these. 

Q.     Were  those  other  films  taken  by  you? 

A.     Yes,  they  were. 

Q.     What  was  the  date  that  they  were  taken  ? 

A.     They  were  taken  on  the  3rd. 

Q.     What  month  and  what  year  ? 

A.     That  was,  oh,  the  day  of  the  accident. 

Q.     Can  you  tell  us  what  day  it  was? 

A.  It  is  the  3rd.  The  month  just  slipped  my 
mind. 

The  Court :     Do  you  know  what  day  it  was  taken  ? 

Mr.  Peterson :    Yes,  May  3,  1953. 

The  Witness:  I  was  not  sure  of  the  month.  It 
slipped  my  mind. 

Q.  AVho  was  with  you  at  the  time  the  pictures 
were  taken?  A.     My  grandmother,  Mary  Fry. 

Q.     What  is  her  name?  A.     Mary  Fry. 

Q.     That  is  your  grandmother?  A.     Yes. 

Mr.  Peterson:  You  may  take  the  witness.  We 
offer  that  in  evidence,  your  Honor. 

Mr.  Gearin:  I  object  to  it,  your  Honor,  because 
the  witness  does  not  know  when  the  accident  took 
place.  He  [110]  was  not  there.  It  is  incompetent. 
He  went  down  after  the  accident  was  all  over,  and 
he  takes  pictures 
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The  Coui-t:  Let  me  look  at  this  picture.  What 
about  all  the  other  pictures  that  are  admitted  to 
which  you  did  uot  ol^ject? 

Mr.  Gearin:  Well,  those  are  pictures  of  the 
scene.  I  do  not  object  to  them,  but  I  do  not  know 
what  that  one  is,  your  Honor.  I  cannot  tell.  I  do 
not  know  what  that  one  depicts.  I  have  never  seen 
it  before. 

The  Court:  (To  the  witness):  Did  you  take 
those  other  pictures  also? 

The  Witness:  Yes,  I  took  them  all  on  the  same 
roll  of  film. 

The  Court:  Where  is  this  scene  as  compared  to 
the  other  pictures? 

The  Witness :  It  is  at  the  same  place,  except  it  is 
looking  at  the  embankment  from  a  slight  angle. 

The  Court:  How  did  you  determine  that  this 
was  the  place  of  the  accident? 

The  Witness:  By  the  marks  where  the  car  had 
been  from  where  they  pulled  it  out. 

The  Court:  The  objection  is  overruled.  I  am 
going  to  admit  it. 

(Photograph,  Plaintiff's  Exhibit  G  for  iden- 
tification, received  in  evidence.) 

Mr.  Gearin :  May  I  call  Dr.  Jones  ?  [Ill] 
The  Court:  Ladies  and  gentlemen  of  the  jury,  in 
spite  of  the  fact  the  plaintiff  has  not  yet  completed 
her  case,  it  was  agreed  earlier  that  the  medical 
Avitnesses  could  go  on  out  of  order;  therefore.  Dr. 
Jones  is  being  permitted  to  testify  at  this  time.  [112] 
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a  witness  produced  in  behalf  of  defendant,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Court:     What  is  your  specialty,  doctor? 

The  Witness:     Orthopedic  surgery,  your  Honor. 

The  Court:  Are  Dr.  Jones'  qualifications  ad- 
mitted ? 

Mr.  Peterson:     His  qualifications  are  admitted. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  it 
is  admitted  that  Dr.  Jones  is  duly  qualified  to  prac- 
tice medicine  in  the  State  of  Oregon  and  that  he 
specializes  in  orthopedic  surgery,  and  he  is  a  quali- 
fied orthopedist. 

Direct  Examination 
By  Mr.  Gearin : 

Q.     Dr.  Jones,  did  you  at  my  request  conduct  a 
physical  examination  of  Mrs.  Dorothy  S.  Walker? 
A.     Yes,  sir,  I  did. 
Q.     What  date  w^as  that,  doctor? 
A.     May  I  have  my  notes  to  refresh  my  memory? 

(Document  presented  to  the  witness.) 

The  examination  w^as  made  on  February  9,  1955. 

Q.  Doctor,  where  was  that  examination  con- 
ducted? A.     In  my  office. 

Q.  Did  you  during  the  course  of  your  examina- 
tion cause  X-ray  photographs  to  be  made  of  this 
lady's  person?  A.     Yes. 

Q.  Did  she  at  that  time  give  you  a  history  of 
injury  or  [113]  trauma?  A.     Yes,  sir,  she  did. 
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Q.  Will  you  relate  to  the  jury  what  this  lady 
told  3^011  with  reference  to  how  she  got  hurt? 

A.    Yes. 

Mr.  Peterson:     I  object  to  that,  your  Honor. 

The  Court:     On  what  ground  do  you  object? 

Mr.  Peterson:  On  the  ground  that  it  is  not  a 
history  related  to  the  witness  as  a  treating  doctor. 

The  Court:  This  is  an  adverse  witness,  Mr. 
Peterson.   The  objection  is  overruled. 

The  Witness :  The  history  given  to  me  was  that — 
by  the  lady  in  question — she  described  injuries 
sustained  in  an  autmobile  accident  while  she  was 
driving  her  automobile  on  May  3,  1953,  in  the  vicin- 
ity of  Albany.  She  stated  that  she  was  forced  off 
the  highway  while  driving  due  to  a  large  truck 
trailer  passing  another  car  on  a  curve  on  a  hill. 
She  stated  that  her  car  skidded  and  rolled  down 
about  a  60  foot  embankment.  She  stated  that  the 
passenger  riding  with  her  was  thrown  out  of  the 
car  and  that  she  herself  was  severely  shaken  up 
within  the  car  but  that  she  did  not  fall  out.  She 
stated  further  that  she  was  unconscious  for  some 
period  of  time.  She  awoke  on  the  floor  of  the  car, 
noted  that  she  had  vomited  or  coughed  up  a  large 
amount  of  blood.  She  then  made  her  way  out  of  the 
car  with  great  pain  and  difficulty  due  to  injuries 
of  her  left  chest,  pelvis,  right  [114]  hip  and  neck, 
and  in  addition,  multiple  bruises  and  contusions  to 
various  parts  of  the  body.  She  stated  she  was  able 
with  difficulty  to  crawl  up  the  bank  to  a  point  where 
she  attracted  the  attention  of  passers-by,  after  which 
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both  she  and  her  passenger  were  taken  to  Albany 
Hospital.     She    then    was    transferred    to    Matson 
Memorial  and  later  to  Good  Samaritan  where  later 
she  Avas  under  the  care  of  Dr.  John  Abele. 

She  explained  to  me  the  complicating  feature  of 
her  being  a  tuberculosis  patient  necessitated  further 
hospitalization  at  the  Oregon  State  Tuberculosis 
Hospital.  She  stated,  however,  that  as  far  as  she 
knows  the  accident  had  not  further  activated  her 
arrested  lung  tuberculosis.  There  was  at  the  time 
of  my  examination,  to  her  knowledge,  no  known 
extension  into  the  right  lung  following  repeated 
X-ray  examinations.  She  stated  she  was  in  traction 
for  some  period  of  time  at  Good  Samaritan,  both 
head  and  neck  traction,  also  leg  traction,  for  which 
she  w^as  greatly  immobilized.  She  complained  of 
continuing  headaches,  some  dizziness,  ever  since  and 
stated  that  also  she  feels  some  impaired  hearing 
in  the  left  ear;  that  fainting  spells  which  she  had 
initially  upon  getting  up  have  now  subsided  but 
that  the  dizziness  and  headaches  have  not  completely 
subsided.  She  states  that  she  carries  out  limited 
physical  activity  due  to  her  tuberculosis  and  states 
that  if  she  does  very  much  walking  she  has  pain 
related  to  the  right  hip  at  night.  In  addition,  she 
has  a  very  painful  coccyx  which  she  states  [115] 
was  not  present  prior  to  this  accident.  She  further 
states  that  no  treatment  has  helped  the  coccyx 
which  is  said  to  be  displaced  and  will,  according  to 
her  statement,  require  surgical  excision. 


144  Dorothy  S.  Walker  vs. 

(Testimony  of  Orville  Noble  Jones.) 

She  admits  freely  a  prior  accident  about  one  and 
a  half  years  before  this  accident  at  which  time 
there  was  a  fractured  rib  on  the  left,  but  she  states 
that  the  pelvis  and  the  back  and  the  coccyx  were  not 
injured  at  the  time  of  the  prior  accident.  That  was 
the  history. 

Q.  Doctor,  did  you  make  a  physical  examination 
of  her?  A.     Yes,  sir. 

Q.  Will  you  tell  the  jury  briefly  how  you  made 
your  examination  before  you  tell  us  the  results  of  it '? 

A.  Well,  the  patient  is  prepared  for  physical 
examination  by  the  nurse,  and  she  is  disrobed  and 
clothed  with  a  gown  which  is  opened  by  the  back 
for  purposes  of  examination  of  the  back,  and  then 
she  is  examined  standing  and  then  in  a  prone  posi- 
tion on  the  examining  table. 

Q.  Do  you  put  the  body  through  certain  motions 
in  the  course  of  your  examination?  A.     Yes. 

Q.  Did  you  make  your  examination  with  refer- 
ence to  the  complaints  that  she  related  to  you? 

A.     I  did. 

Q.  Will  you  tell  the  jury,  please.  Dr.  Jones,  the 
results  of  your  physical  examination?  [116] 

A.  Yes,  sir.  The  patient  was  a  small  slightly 
built  white  female  who  appeared  approximately  of 
the  stated  age  of  thirty-five.  She  appeared  in  no 
extreme  discomfort  or  pain  at  the  time  of  my  exami- 
nation, but  she  sat  guardedly  on  the  edge  of  her 
chair  apparently  to  protect  against  pressure  upon 
the  coccyx  or  tail  bone.  She  stood  erect  with  ease 
with  a  moderately  good  posture. 
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Q.  Doctor,  may  I  interrupt  you  there  and  ask 
you,  in  an  orthoiDedic  examination  what  is  the 
significance  of  a  person  standing  erect  with  ease  and 
with  good  posture? 

A.  Well,  in  the  first  place,  standing  erect  with 
ease  is  an  indication  that  there  was  no  pronounced 
persisting  muscle  spasm  or  limitation  of  motion  of 
joints  of  the  hip  and  back  at  the  time  of  the  exami- 
nation, and  this  standing  with  what  we  consider 
to  be  a  reasonable  good  posture  would  rule  out 
any  serious  abnormalities  of  posture  from  either 
birth  defects  or  from  injury. 

Q.  Is  that  one  of  the  things  that  you  look  for 
in  your  orthopedic  examination,  that  is,  how  they 
stand  and  how  they  bear  themselves? 

A.     Alw^ays. 

Q.     If  you  will  continue,  please,  doctor. 

A.  There  were  no  marked  abnormalities  of  spinal 
curvature.  There  was  one  point  of  subjective  ten- 
derness over  the  mid  portion  of  the  cervical  spine, 
that  is,  the  neck,  to  the  right  of  the  spinous  proc- 
esses. The  spinous  process  is  a  boney  [117]  promi- 
nence that  you  can  feel  in  the  center  of  the  mid  line 
of  motion  of  the  cer\dcal  spine. 

Q.  Doctor,  before  you  leave  the  neck,  was  there 
any  muscle  spasm  in  the  cervical  spine? 

A.  There  is  no  palpable  muscle  spasm  in  the 
cervical  spine  area. 

Q.     What  is  the  significance  of  muscle  spasm  ? 

A.  If  there  is  irritation  from  any  cause,  be  it 
injury  or  otherwise,  in  and  about  the  joints  of  the 
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neck,  there  Avill  be  spasm  of  associated  muscles  to 
produce  limitation  of  motion,  and  such  spasm  is 
detectable  by  feeling  the  tone  of  the  muscles.  I  can 
only  say  that  we  know  what  we  are  feeling  for. 
From  past  experience  we  know  whether  a  muscle 
is  taut  or  whether  it  is  pliable. 

Q.  The  absence  of  muscle  spasm  is  indicative  of 
what,  doctor? 

A.  Is  indicative  of  no  irritation  of  the  tissues 
surrounding  the  joints. 

Q.  All  right  now,  did  you  try  out  the  limitation 
of  muscle  throughout  the  cervical  spine? 

A.     Yes,  sir. 

Q.  Will  you  tell  the  jury  how  the  plaintiff,  that 
is  Mrs.  Walker  in  this  case,  how  she  acted  and  how 
she  could  move  her  cervical  spine,  if  at  all? 

A.  Motion  of  the  cer^'ical  spine  was  carried  out 
through  the  normal  range,  and  it  was  without  limi- 
tation and  without  complaint  of  pain.  There  was 
no  involvement  of  either  upper  [118]  extremity 
noted.  There  was  no  involvement  of  the  upper  back 
nor  of  the  lower  back,  and  there  was  no  muscle 
spasm  in  the  lumbar  spine,  that  is,  the  lower  spine. 
Motion  of  her  lumbar  spine  was  carried  out  through 
a  normal  range  without  pain. 

Q.  Doctor,  when  you  say  that  the  motion  of  the 
lumbar  spine  was  carried  out  with  normal  limits 
without  pain  do  you  put  them  through  certain  defi- 
nite motions  to  determine  whether  or  not  there  is  a 
limitation  of  motion  or  whether  or  not  there  will 
be  pain?  A.     Yes,  sir. 
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Q.  The  act  of  nnlimited  or  unrestricted  motion 
with  no  pain  is  indicative  of  what,  Dr.  Jones  ? 

A.  That  there  is  no  present  irritation  in  that 
part. 

Q.  If  you  will  continue,  please,  with  your  exami- 
nation. 

A.  But  the  pressure  over  the  sacrum  produced 
pain  in  the  region  of  the  coccyx.  This  is  the  tip 
end  of  the  spine,  the  tail  bone,  terminal  segments  of 
the  sacrum,  and  the  coccyx  were  shortened  and 
blunt,  and  pressure  at  the  tip  of  the  coccyx  pro- 
duced very  marked  pain  subjectively. 

Q.  Doctor,  I  have  noted  that  you  have  used  the 
word  "subjectively"  before.  Briefly  speaking,  what 
do  you  see  when  there  is  subjective  pain? 

A.  Subjective  in  contrast  to  ol)jective  findings 
is  some  thing  that  is  stated,  complained  of  by  the 
patient.  In  other  words,  it  is  a  symptom  rather 
than  a  sign,  something  that  the  patient  tells  the 
examiner  rather  than  what  the  examiner  [119] 
himself  sees,  feels,  or  hears. 

Q.  Did  you  see,  feel,  or  hear  anything  in  con- 
nection with  the  coccyx  which  would  be  a  sign  to 
you  that  there  was  anything  wrong  with  the  coccyx  ? 

A.  I  felt  that  the  terminal  segments  of  the 
coccyx  were  shortened  somewhat  and  rather  blunt, 
comparatively  speaking,  but  that  does  not  neces- 
sarily^ mean  an  abnormality. 

Q.     Did  you  take  any  leg  tests?  A.    Yes. 

Q.     What  do  you  do  when  you  do  that,  doctor? 

A.     Of  greatest  importance  is  the  straight  leg  rais- 
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ing  test  which  indicates  whether  or  not  there  is  con- 
tinued irritation  of  muscles  of  the  back,  and  the 
means  of  doing  this  test  is  simply  to  have  the  patient 
sit  on  the  edge  of  the  examining  table,  and  then 
the  examiner  raises  the  straight  legs.  Now,  most 
anyone  can  feel  a  little  strain,  a  little  pain  in  the 
muscles  in  back  of  the  knee,  but  what  we  are  getting 
after  is  pain  referred  to  the  back  or  to  the  hip  or 
along  the  sciatic  nerve,  irritation,  because  in  per- 
forming such  a  maneuver,  we  are  not  only  placing 
on  the  muscles  of  the  back,  putting  strain  on  it,  ])ut 
we  are  also  putting  a  strain  on  the  muscles  of  the 
sciatic  nerve. 

Q.     What  were  the  results  of  the  leg  tests? 

A.  Leg  signs  were  negative  with  the  exception 
of  the  leg  raising  on  the  right  above  90  degrees 
which  produced  very  slight  pain  in  the  right  hip. 
This  was  a  complaint  [120]  referable  to  the  right 
hip,  not  to  the  back. 

Q.     Did  you  measure  her  leg? 

A.     Leg  measurements,  I  did.    They  were  equal. 

Q.  What  is  the  significance  of  having  equal  leg 
measurements  ? 

A.  It  means  that  there  is  no  abnormality  of 
posture  which  would  be  caused  by  one  leg  being 
shorter  than  the  other  and  consequently  possible 
alteration  in  the  curvature  of  the  back  and  prior 
irritation. 

Q.  Did  you  perform  a  neurological  examination 
of  her  lower  extremities'? 
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A.  Lower  extremities,  yes,  sir,  tested  reflexes 
and  sensation,  and  the  neurological  examination  was 
negative.  Reflexes  were  equal  and  active.  Both 
knee  jerks  and  ankle  jerks  sensation  Avas  not  im- 
paired of  the  lower  extremities. 

Q.  Bid  you  do  anything  with  regard  to  motion 
in  the  left  hip? 

A.  Yes,  because  of  the  complaint  of  pain  in  the 
right  hip  I  checked  the  motion  of  both  hips. 

Q.    Yes? 

A.  Motion  in  the  left  hip  was  carried  through 
normal  range  without  any  limitation  or  pain.  Mo- 
tion of  the  right  hip  was  limited  to  some  degree 
in  internal  and  external  rotation.  There  was  some 
pain  on  the  extremes  of  these  motions  subjectively. 
There  was,  however,  no  limitation  of  flexion  or  of 
extension,  adduction  or  abduction.  That  [121]  is, 
the  only  limitation  I  noted  w^as  in  rotation. 

Q.  In  other  words,  in  and  out  the  hip  motion 
was  painless,  and  when  you  twisted  it  there  was 
some A.     Rotating. 

Q.     Rotated  it. 

A.  Yes,  then  I  did  get  some  subjective  distress 
over  the  right  greater  trochanter.  That  is  the  boney 
prominence  over  the  hip. 

Q.  Of  what  portions  of  the  body  did  you  cause 
X-rays  to  be  taken? 

A.  The  cervical  spine,  lumbar  spine,  pelvis,  and 
hip. 

Q.     When  you  say  cervical  spine,  where  is  that  i 

A.     That  is  the  neck. 
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Q.     And  the  lumbar  spine  is  the  low  back? 

A.     Is  the  lower  portion  of  the  back,  yes. 

Q.     The  pelvis  and  the  hip?  A.     Yes. 

Q.     Would  your  pehds  X-rays  show  the  coccyx? 

A.     Yes. 

Q.  Was  there  any  boney  abnormality  shown  in 
any  of  the  X-rays  that  you  caused- to  be  taken  this 
year?  A.     Of  the  coccyx? 

Q.     Yes.  A.     None. 

Q.  Was  there  any  displacement  or  maladjust- 
ment? A.     None.  [122] 

Q.  Doctor,  what  comments  do  you  have  with 
regard  to  this  coccyx  as  far  as  the  future  is  con- 
cerned ? 

Mr.  Peterson:  Your  Honor,  I  would  object  to 
that. 

The  Court:  I  think  that  the  question  should  be 
rephrased. 

Q.  (By  Mr.  Gearin) :  Doctor,  in  connection 
with  the  condition  of  the  coccyx  that  you  saw — was 
there  pain  on  palpation  of  the  coccyx? 

A.     Yes,  there  was  subjective  pain. 

Q.  Subjective  pain.  Is  that  in  keeping  with  the 
history  that  you  received  from  this  lady  that  you 
have  already  told  us  about?  A.     Yes,  sir. 

Q.  AYhat  do  you  suggest,  doctor,  with  regard  to 
future  treatment,  if  any,  to  alleviate  the  pain? 

A.  You  ask  Avhat  would  be  my  course  of  treat- 
ment if  I  were  treating  the  patient,  Mr.  Gearin  ? 

Q.     That  is  right. 

A.     Well,  it  is  a  difficult  question  to  answer  just 
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offhand.   A  period  of  how  many  months  has  elapsed 

now  since ? 

Q.     Since  May  of  1953. 

A.  May  of  1953.  It  is  now  nearly  two  years.  I 
know  that  it  has  been  suggested  that  excision  of 
the  coccyx  may  be  required  to  relieve  this  lady's 
pain.  There  is  a  difference  of  opinion  among  ortho- 
pedic surgeons  as  to  the  efficacy  of  this  procedure, 
of  this  measure,  and  I  am  not  particularly  prone 
to  excision  of  the  tail  bone  because  I  have  found 
in  [123]  my  own  experience  that  many  times  the 
patients  were  not  relieved  to  the  extent  that  it  was 
expected  as  a  result,  and,  therefore,  I  will  carry 
out  conservative  measures  to  the  nth  degree  before 
I  will  resort — further,  unless  I  see  definite  abnor- 
mality in  the  X-rays  or  evidence  of  fracture  dis- 
placement, I  am  not  prone  to  consider  excision  of 
the   coccyx. 

Q.  What  about  a  support,  doctor,  a  low  back 
support  •? 

A.  I  have  always  used  that  and  with  marked 
success. 

Q.  From  the  history  that  you  have  received 
from  Mrs.  Walker,  your  examination  and  your 
study  of  the  X-ray  pictures,  do  you  have  an  opinion 
as  to  whether  or  not  these  conditions  as  you  now 
find  them  will  or  will  not  be  permanent? 

A.     They  should  be  taken  one  by  one. 

Q.    All  right,  if  you  will,  doctor,  j^lease. 

A.     No.  1:     The  chief  complaint  at  the  present 
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time,  that  of  i)ainful  coccyx,  the  history  is  there, 
tlie  patient's  story  is  there,  the  subjective  complaint 
is  there,  and  I  will  not  deny  a  painful  coccyx.  It 
is  now  some  fifteen  to  eighteen  months  after  the 
injury.  The  condition  of  painful  coccyx  commonly  is 
a  protruded  one,  is  difficult  to  treat  and  is  pro- 
longed, but  I  never  have  yet  seen  one  that  did  not 
respond  in  time  to  the  proper  measures  and  was 
not  ultimately  relieved.  In  other  words,  I  do  not 
believe  that  the  condition  is  a  permanent  one  that 
she  will  carry  with  her  for  the  rest  of  her  life.  [124] 

No.  2,  the  painful  hip:  This  is  of  mild  nature. 
There  is  nothing  in  the  X-ray  to  suggest  that  there 
is  any  permanent  damage  to  the  hip  joint;  There- 
fore, I  must  assume  that  the  condition  is  a  rela- 
tivel.y  minor  persisting  involvement  of  the  muscles 
and  ligaments  about  the  hip  joint,  and  if  it  is  such 
and  in  the  absence  of  any  arthritis  of  the  hip,  it  will 
disappear  in  time. 

Third  and  fourth,  the  neck  and  the  lower  back: 
The  complaints  are  there;  the  objective  findings  are 
not  there.  I  am  unable  to  ascertain  any  disability 
at  the  present  time  as  regards  the  neck  and  as 
regards  the  lower  back. 

Mr.  Gearin:  Thank  you,  doctor.  You  may  in- 
quire. 

Cross-Examination 

By   Mr.   Peterson: 

Q.     May  I  see  your  notes,  doctor? 
A.    Yes. 
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Q.     Doctor,   have  you   ever  removed   a   coccyx? 

A.     Have  I? 

Q.    Yes. 

A.    Yes. 

Q.     How  many  coccyges  have  you  removed? 

A.     I  cannot  tell  you  offhand. 

Q.     Can  you  tell  us  approxunately  how  many? 

A.    No,  I  cannot  tell  you  how  many. 

Q.     Doctor,  why  did  you  remove  a  coccyx? 

A.  Because  I  felt  justified  in  removing,  due  to 
what  I  [125]  have  explained  to  the  jury  before. 
There  had  been  evidence  of  fracture,  and  there  was 
displacement,  dislocation,  or  malunion  of  the  frac- 
ture of  the  coccyx  as  a  result  of  the  fracture. 

Q.  Then,  doctor,  do  you  remove  them  for  dis- 
placement of  a  coccyx?  Have  you  yourself  removed 
them?  A.     I  have. 

Q.     What  is  the  purpose  of  their  removal? 

A.     The  purpose  of  removal  is  to  eliminate  pain. 

Q.  Doctor,  did  I  understand  you  to  say  that  you 
had  never  seen  a  coccyx  that  had  failed  to  respond 
to  conservative  treatment  in  the  absence  of  surgery  ? 

A.     No,  that  was  not  my  intended  statement. 

Q.  Would  you  tell  us  what  the  intent  of  your 
statement  was? 

A.  The  intent  of  my  statement  was  that  in  the 
absence  of  findings  which  I  have  just  described, 
namely,  deformity  due  to  fracture  or  dislocation, 
displacement,  an  improper  union,  that  I  have  never 
seen  one  that  would  not  respond  to  conservative 
treatment  ultimately. 
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Q.  Doctor,  yon  examined  Mrs.  Walker,  the 
plaintiff  here,  on  February  9,  1955,  for  the  purpose 
of  testifying;  did  you  not?  A.     That  is  right. 

Q.  Doctor,  you  gave  her  an  examination  in  your 
office,  I  believe?  [126] 

A.     That  is  correct. 

Q.     You  had  X-rays  taken  in  your  office? 

A.     They  were  taken  at  my  direction. 

Q.     Taken  at  your  direction? 

A.     Yes.  I  do  not  have  an  X-ray  in  my  office. 

Q.     Are  you  skilled  in  reading  X-rays,  doctor? 

A.     I  beg  your  pardon? 
'    Q.     Are  you  skilled  in  reading  X-rays? 

A.  I  consider  myself  so  in  the  field  of  ortho- 
pedic surgery,  yes. 

Q.     I  wonder  if  I  might  have  a  light  box? 

The  Court:  Which  ones  did  you  take,  doctor,  or 
don't  you  know? 

The  Witness :     I  can  point  them  out,  your  Honor. 

(X-rays    produced.) 

The  Witness:  Are  all  the  X-rays  here  that  I 
sent  in? 

Mr.  Gearin:     They  are,  doctor. 

The  Witness:     Well,  these  are  the  ones. 

The  Court:     What  X-rays  do  you  want? 

Mr.  Peterson :  I  want  the  X-rays  that  Dr.  Abele 
testified  concerning  this  woman's  back  injury. 

(X-rays,  Plaintiff's  Exhibits  30-A,  B,  C,  and 
D  presented  to  the  witness.) 
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(X-rays   marked    Plaintiff's    Exhibits   31-A 
and  31-B  for  identification.) 

Q.  (By  Mr.  Peterson):  Doctor,  Exhibit  31-A 
is  in  the  [127]  X-ray  leg  box.  Now,  doctor,  I  would 
like  to  ask  you  if  you  see  in  the  film  any  displace- 
ment of  the  coccyx?  A.     No,  sir. 

Q.     You  can  see  no  displacement  of  the  coccyx? 

A.     No,  sir. 

Q.     Is  it  in  normal  alignment  ?  A.    Yes,  sir. 

Q.  Doctor,  are  you  familiar  with  the  term  spina 
bifida  occulta?  A.    Yes,  sir. 

Q.  Did  you  see  any  evidence  of  spina  bifida 
occulta?  A.     Yes,  sir. 

Q.     I  beg  your  pardon?  A.     Yes. 

Q.     Where  is  that? 

A.     (Witness  indicates   on   X-ray.) 

Q.  Doctor,  what  is  the  significance  of  a  spina 
bifida  occulta  in  a  thirty-five  year  old  woman  who 
has  had  a  lumbosacral  sprain? 

A.     Relative  to  the  himbosacral  sprain? 

Q.    Yes. 

A.  There  is  no  significance,  to  my  mind,  what- 
ever. 

Q.     No  significance  at  all? 

A.     None  whatsoever. 

Q.  Does  a  person,  a  woman  who  has  a  spina 
bifida  occulta,  have  a  structurally  weak  back? 

A.  She  may  or  she  may  not  have.  She  does  not 
necessarily  [128]  have. 

Q.     Doctor,  what  is  a  lumbosacral  sprain? 
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A.  It  is  a  wrenching  strain  or  tearing,  if  you 
will,  of  the  muscles  and  ligaments  of  the  lower  back 
involving  the  lowermost  joint  of  the  lumbar  spine, 
the  joint  between  the  lumbar  spine  and  the  fixed 
pelvis. 

Q.  Doctor,  is  a  spinal  fusion  a  recognized  sur- 
gical procedure  in  the  treatment  of  severe  lumbo- 
sacral sprain? 

A.  Is  a  spinal  fusion  a  recognized  procedure  in 
the  treatment  of  severe  lumbosacral  sprain? 

Q.  What  is  a  spinal  fusion  of  the  lower  lumbar 
area  of  the  spine  a  treatment  of? 

A.  Lumbosacral  sprain  is  only  one  of  the  quali- 
fications for  spinal  fusion.  It  itself  is  not  a  required 
prerequisite  for  spinal  fusion. 

Q.  Doctor,  why  do  you  do  spinal  fusions  of  the 
lumbar  area  of  the  spine? 

A.  We  do  them  because  the  patients  have  a  com- 
bination of  repeated — I  mean  a  number  of  different 
attacks  of  the  same  type  of  pain  and  obvious  disa- 
bility in  the  lower  back  associated  w^ith  inherent 
structural  weakness  at  the  lower  back,  and  by  that 
I  do  not  necessarily  mean  the  spina  bifida  that  is 
shown  here. 

Q.  Doctor,  have  you  yourself  done  spinal  fu- 
sions? A.     Yes,  sir,  many  of  them. 

Q.  In  that  surgical  procedure  what  do  you 
do?  [129] 

A.  It  depends  entirely  upon  what  the  individual 
condition  is  and  how  great  the  extent  is.  If  we  con- 
sider that  the  only  joint  involved  in  this  weakness 
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is  the  lowermost  joint,  then  our  aim  it  to  stiffen 
or   stabilize   this    lowermost   joint   of   the   moving 
spine.  That  is,  we  speak  of  it  as  the  lumbosacral 
joint,  and  in  order  to  do  so,  and  may  I  use  Exhibit 

The  Court:     Use  any  exhibit  you  want,  doctor. 

The  Witness :  This  is  a  lateral  view  of  the  same 
area.  This  is  the  joint  that  we  were  speaking  of  just 
now.  It  is  neither  practicable  nor  feasible  to  intro- 
duce a  bone  gi^aft  across  the  bodies  of  the  vertebrae 
because  such  necessitates  quite  extensive  procedure 
or  entering  the  abdomen  and  cutting  adjacent  to 
the  major  arteries  which  is  considered  to  be  too 
dangerous;  consequently,  the  procedure  is  per- 
formed in  the  back  and  the  little  joints  on  either 
side  of  the  spinal  column  which  permit  this  motion 
are  curetted  out  of  their  joint  cartilage  and  are 
packed  in  with  new  bone  then  in  addition  to  the 
boney  rings  and  spinous  process,  and  then  the 
lateral  arches  are  denuded  of  their  lining  mem- 
branes down  to  fresh  bone  and  are  packed  in  with 
solid  new  bone  which  now^adays  generally  is  taken 
from  the  pelvis,  from  the  crest  of  the  ilium  over 
here.  It  used  to  be  taken  from  the  leg.  We  found 
this  is  more  satisfactory. 

Q.     You  examined  Mrs.  Walker  on  one  occasion? 

A.     That  is  true. 

Q.  Doctor,  is  it  your  experience  that  a  doctor, 
an  [130]  orthopedic  surgeon,  who  treats  a  person 
following  trauma   and  then   follows  through   in  a 
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course  of  treatment  would  be  in  a  better  position  to 
diagnose   injuries   than   a   doctor   who   passes   his 
opinion  on  a  single  examination? 

A.     Is  better  qualified  to  diagnose  injuries'? 

Q.  Yes,  better  qualified  to  diagnose  injuries  than 
the  doctor  who  examines  on  one  occasion? 

A.     Not  necessarily  so. 

Q.  In  this  instance  did  Mrs.  Walker  relate  to 
you  her  course  of  treatment? 

A.     To  some  degree,  yes. 

Q.  Did  she  relate  to  you  that  she  was  treated  by 
Dr.  John  Abele,  an  orthopedic  surgeon? 

A.     She  did;  she  did. 

Q.  Are  we  dealing  here  with  a  question  of  opin- 
ions among  you  doctors?  Is  what  you  said  just 
your  opinion?  A.     With  regard  to  what? 

Q.  With  regard  to  what  you — your  diagnosis 
and  suggested  treatment? 

A.  What  I  said  with  regard  to  diagnosis  and 
my  suggested  treatment  certainly  is  my  opinion. 
I  feel  that  I  am  thoroughly  qualified  in  that  opin- 
ion. 

Q.  Doctor,  did  I  understand  you  to  say  that  in 
eliciting  a  history  from  this  patient  that  she  told 
you  that  she  was —  or  that  the  car  went  over  the 
embankment  south  of  Albany,  Oregon?  [131] 

A.     South  of  Albany,  Oregon. 

Q.  Do  you  know  whether  or  not  she  told  you 
south  or  north? 

A.  Mr.  Peterson,  it  is  my  common  practice  to 
leave  the  room  where  the  patient  is  being  examined 
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immediately  after  I  have  completed  taking  a  his- 
tory, to  go  to  my  recording  dictaphone,  and  to 
place  the  history  on  a  record.  Now,  it  is  possible 
that  in  the  interval  of  time  I  may  have  confused 
north  and  south,  but  it  is  my  recollection  and  it  is 
so  stated  on  this  record  immediately  transcribed 
that  it  was  south.  That  is  all  I  can  say. 

Q.  Doctor,  did  she  tell  you  that  the  car  skidded 
and  rolled  down  an  embankment? 

A.     That  is  exactly  what  she  told  me. 

Q.     Are  you  sure  of  that,  doctor?  A.     Yes. 

Q.  Upon  your  examination,  this  woman  had 
pain  in  her  coccyx,  pain  and  tenderness  in  her 
coccyx;  is  that  correct?  A.     That  is  correct. 

Q.  She  had  pain  and  tenderness  in  her  right 
hip  ?  A.     Yes. 

Q.  She  had  pain  in  her  low  back,  particularly 
on  the  right;  is  that  not  correct? 

A.     She  complained  of  pain  in  the  low  back. 

Q.  All  of  those  tests  that  you  gave  her  were 
given  to  determine  the  extistence  of  injury  to  her 
back?  A.     That  is  right.  [132] 

Q.  It  was  confined  exclusively  to  her  back,  to 
her  low  back,  to  her  coccyx  and  the  low  back  and 
not  to  the  chest,  head,  or  other  injuries? 

A.     Just  neck,  upper  back,  shoulders,  hips. 

Q.  She  did  not  have  anything  wrong  with  her 
shoulders  ?  A.     No. 

Q.  She  did  not  have  anything  wrong  with  her 
neck  ?  A.    No. 

Q.     She  had  something  wrong  with  her  right  hip 
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and  her  coccyx?  A.     That  is  right. 

Mr.   Peterson:     No   further  questions. 

Redirect  Examination 
By  Mr.  Gearin: 

Q.  Doctor,  did  you  feel  that  there  was  any  need 
for  Mrs.  Walker  to  undergo  spinal  fusion  at  this 
time  or  any  other  time  because  of  any  condition 
that  you  found?  A.     A  spinal  fusion? 

Q.     Yes.  A.     No,  sir. 

Q.  On  the  X-ray  Exliibit  31-A  again,  I  would 
like  you,  doctor,  to  point  out,  if  you  will  please, 
w^here  the  three  segments  of  the  coccyx  are  and  to 
illustrate  and  show  the  jury  the  lack  of  malfor- 
mation which  you  reported. 

A.  The  fixed  portion  of  the  sacrum  which  con- 
sists of  several  segments  fused  together  ends  at 
this  point  right  here  [133]  where  there  is  a 
joint  visible.  (Indicating.)  Then  the  first  or  prox- 
imal segment  of  the  coccyx  is  here.  The  second  one 
is  here,  and  the  tiny  terminal  is  down  here  (Indica- 
ting). 

Q.  When  you  line  that  up  do  you  line  it  up 
with  the  sacrum,  or  do  you  line  it  up  with  your  hips 
to  determine  whether  or  not  it  is  present? 

A.  It  is  lined  up  with  the  sacrum.  You  see,  the 
attitude  of  the  patient  on  the  X-ray  table  at  the 
time  that  this  picture  was  taken  is  tilted  somewhat 
so  that  that  would  tend  to  give  one  a  false  impres- 
sion, but,  actually,  in  drawing  a  plumb  line  straight 
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through  the  sacrum  it  passes  nearly  directly 
through  the  coccyx.  There  is  a  little  tilting  off  to- 
wards the  right  well  within  the  range  of  normal 
limits.  There  are  no  two  coccyges  exactly  like  and 
none  that  are  exactly  symmetrical  with  your  human 
body. 

Mr.  Gearin:     I  have  nothing  further,  doctor. 

Recross-Examination 
By  Mr.  Peterson: 

Q.  Doctor,  would  you  take  your  own  X-ray  of 
a  similiar  character  and  compare  it  with  that  one"? 
Is  there  any  difference  with  that  one  and  the  one 
you  previously  testified  that  Dr.  Abele 

Mr.  Gearin:     He  used  that  one  too. 

The  Court :  He  used  that  one  too.  Dr.  Abele  used 
his  X-rays. 

Mr.   Peterson:     That  is   all.   [134] 

Mr.  Gearin:     That  is  all. 

(Witness  excused.) 

Mr.  Peterson :  There  has  been  referred  to  in  the 
deposition  of  Mr.  Burr  what  is  called  the  driver's 
Sign-out  Sheet  that  I  have  marked  as  a  pre-trial 
exhibit  which  counsel  has  produced,  and  I  will  call 
Mr.  Swan  to  identify  it. 

Mr.  Gearin:  There  is  no  necessity.  It  has  been 
identified  by  Mr.  Swan. 

The  Court:     It  is  admitted. 
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Mr.   Peterson:     I   think  it  might  require   some 
explanation,  your  Honor. 

The  Court:     Very  well,  call  Mr.  Swan.  [135] 

T.  M.  SWAN 
a  witness  produced  in  behalf  of  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Bv  Mr.  Peterson: 


Q 


What  is  your  full  name? 


A.     Theodore    M.    Swan. 

Q.     Theodore   M.    Swan? 

A.     That  is  right. 

Q.     By  whom  are  you  employed? 

A.    West  Coast  Fast  Freight,  Incorporated. 

Q.     About  how  long  have  you  been  so  employed? 

A.     About  eleven  years. 

Q.     In  what  capacity  are  you  employed? 

A.     District  Manager  of  the  Portland  area. 

Q.  Can  you  tell  us  just  generally  what  your 
duties  are? 

A.  Well,  it  is  general  duties  of  operating  the 
company  within  this  district,  supervision  of  ter- 
minals and  the  local  people  working  in  this  area, 
carrying  on  company  business. 

Q.     Mr.  Swan,  are  you  familiar  with  the  prac- 


West  Coast  Freight  Co.,  etc.  163 

(Testimony  of  T.  M.  Swan.) 

tices  of  the  West  Coast  Fast  Freight  in  respect  to 

dispatch  of  trucks'?  A.     Yes,  quite  familiar. 

Q.  There  has  been  handed  to  you,  I  think,  what 
has  been  marked  as  Plaintiff's  Exhibit  10,  and  I 
will  ask  you  what  that  is. 

A.  This  is  what  they  use  as  a  driver's  Sign-in 
and  Sign-out  [136]  Sheet.  It  has  two  different — 
well,  this  particular  one  is  a  sign-out  sheet.  What  we 
have,  we  have  two  different  types  of  sheets.  One  is 
a  sign-in  sheet ;  one  is  a  sign-out  sheet.  For  example, 
if  a  truck  came  out  of  Seattle  into  the  Portland 
District,  into  the  Portland  Terminal  rather,  he 
would  sign  in  on  one  sheet  showing  the  truck  num- 
ber, the  trailer  number,  the  manifest  number  which 
covers  the  load  of  freight,  his  point  of  destination, 
the  time  he  arrives  at  the  terminal,  and  then  the 
driver  signs  it  so  that  we  would  have  a  record  of 
the  equipment  that  comes  in  and  out  of  the  terminal 
at  all  times.  This  particular  one  here  is  a  sign-out 
sheet.  It  shows  at  the  top  Station  No.  2  which  is 
identified  for  Portland.  Portland  station  in  our 
company  is  known  as  Station  No.  2.  It  carries  the 
date  of  5-2-53.  This  the  Portland  sign-out  sheet 
under  the  date  of  May  2,  1953  and  May  3,  1953. 

Q.  Do  you  see  on  that  document  the  signature  of 
M.  L.  Burr?  A.    No,  I  do  not  see  it  on  here. 

Q.     I  believe  it  is  on  the  second  page. 

A.     Oh,  yes,  it  is  there.  I  do. 

Q.  Are  you  familiar  with  the  signature  of  M. 
L.  Burr? 

A.     No,  not  his  personal  signature,  but  I  have  no 
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reason  to  believe  but  what  this  was  not  his  sig- 
nature. 

Q.  Are  you  personally  acquainted  with  Mr. 
Burr?  A.     Yes,  I  am. 

Q.  On  the  ni^ht  of  May  2,  1953,  was  M.  L.  Burr 
in  your  [137]  employ,  employ  of  the  West  Coast 
Fast  Freight?  A.     Yes,  he  was. 

Q.  Was  he  dispatched  with  a  truck  and  trailer 
out  of  Portland,  Oregon? 

A.  According  to  this  sign-in,  sign-out  sheet,  yes, 
he  was.  He  was  dispatched  out  of  Portland. 

The  Court:     Is  there  any  question  about  that? 

Mr.  Gearin:  No,  your  Honor,  there  never  has 
been. 

The  Court:  What  is  the  purpose  of  this,  to 
show  that  he  was  working  in  the  course  of  his  em- 
ployment ? 

Mr.  Peterson:  No,  we  want  to  show  the  time 
that  the  truck  left  Portland,  Oregon,  and  the  time 
that  it  was  at  Jefferson  Junction.  That  is  the  pur- 
pose of  it. 

The  Court:     Will  that  show  it? 

Mr.  Peterson:     This  establishes  a  leaving  point. 

The  Witness:     Yes,  this  will  show  it. 

Mr.  Peterson :     And  a  leaving  time. 

Mr.  Gearin:  There  has  never  been  any  dispute 
about  that. 

The  Court:     Is  that  exhibit  in  evidence? 

Mr.  Peterson :  Yes,  your  Honor.  I  think  it  ought 
to  be  explained;  otherwise,  the  jury  won't  under- 
stand what  it  is.  That  is  the  purpose  in  mind. 
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Mr.  Gearin:  We  have  Burr's  deposition,  your 
Honor. 

The  Witness:  This  shows  that  Mr.  M.  L.  Burr 
signed  out  in  Portland  Station  with  equipment 
3499,  trailer  No.  7900  [138]  and  7901;  destination 
Oakland,  at  10:40  p.m.  According  to  this  sheet, 
it  was  May  3,  1953. 

Q.     (By  Mr.  Peterson):     May  3rd'? 

A.  According  to  the  heading  on  the  sheet,  yes, 
it  was  May  3,  1953. 

Q.  Mr.  Swan,  do  you  know  what  time  the  truck 
and  the  two  trailers  left  Portland,  Oregon?  Do  you 
know  of  your  own  personal  knowledge? 

A.     No,  I  do  not. 

Q.  Can  you  describe  the  appearances  of  that 
truck  and  the  two  trailers  or  that  tractor  and  two 
trailers?  A.     Yes,    I   can. 

Q.     Would  you  describe  it  to  the  jury? 

A.  3499  I  am  not  familiar  with  the  make  of  it, 
but  it  is  a  single  axle  tractor,  single  axle  drive 
tractor.  In  other  words,  we  have  a  front  axle  and 
one  driving  axle  7900  and  7901  is  what  we  call  all 
doubles.  In  other  words,  it  was  a  tractor  with  one 
semi.  Then  there  is  a  trailer  behind  that,  and  you 
have  three  units  on  this,  and  we  simply  call  them 
trains.  We  call  them  doubles.  There  is  lots  of  them 
running  around  Portland  in  this  vicinity.  Consoli- 
dated Freightways  are  operating  a  lot  of  them  at 
this  time.  It  is  what  we  call  a  set  of  doubles. 

Q.  What  was  the  color  of  the  tractor,  the  upper 
portion? 
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A.  The  Tractor,  the  bodies  would  be  black,  and 
the  cab  and  hood  would  be  red.  [139] 

Q.  What  would  be  the  appearance  or  color  of 
the  two   trailers? 

A.  These  two  trailers,  if  I  recall  them — are  no 
longer  in  the  fleet — are  stainless  steel  Freuhauf 
trailers. 

Q.  Is  there  any  sign  or  indication  on  the  front 
poi-tion  of  either  one  of  those  trailers'? 

A.  I  would  have  to  quote  that  from  memory.  It 
is  a  company  policy  that  all  equipment  carries 
lettering  on  the  front  end  of  each  trailer. 

Q.    What  color  is  the  lettering? 

A.     It  is  red  letters  with  a  white  background. 

Q.     What  does  it  say? 

A.     "West  Coast." 

Q.    Where  is  that  lettering? 

A.  That  lettering,  on  our  equipment  the  stand- 
ard policy  is  that  it  is  mounted  at  the  very  top  of 
the  front  of  the  van  and  also  on  the  back  doors. 

Q.  How  long  is  that  entire  rig  from  the  front 
end  of  the  tractor  to  the  rearmost  portion  of  the 
trailor,  the  last  trailer? 

A.  The  over-all  length  of  this  equipment  is  60 
feet. 

Q.  Mr.  Swan,  do  you  personally  know  whether 
or  not  on  May  2nd,  1953,  the  equipment  that  you 
have  described  there  was  equipped  with  clearance 
lamps?  A.    What? 

Q.    Was  equipped  with  clearance  lamps? 

A.     I  am  positive  of  that.  I  say  I  am  positive  of 
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that  [140]  because  all  equipment  goes  through  the 

shop  before  it  leaves  the  terminal,  for  equipment 

inspection. 

Q.  Do  you  know  whether  or  not  it  was  equipped 
with  reflectors? 

A.     I   am   confident   that   it   was. 

Q.  When  you  say  you  are  confident  is  that 
from  youi"  personal  knowledge  or  do  you  just 
assume  it? 

A.  That  is  from  the  company's  procedures  and 
policies  that  no  equipment  can  go  any  place 

Q.  Is  it  possible  for  the  truck  driver  during  the 
operation  of  that  truck  to  discontinue  the  lighting 
of  the  clearance  lamps? 

A.  I  would  say  very  doubtful  when  an  employee 
that  has  been  with  the  company  as  long  as  this  man 
has  and  never  violated  a  company  policy. 

Q.  Now  let  me  ask  you,  the  thing  I  want  to  ask 
you  is  this:  can  a  truck  driver  shut  off  Clearance 
lamps  ? 

A.  Not  in  our  fleet,  no.  li  is  against  ICC  regula- 
tions. Your  headlights  have  to  be  up  with  the 

The  Court:     Is  it  mechanically  possible  to  do  it? 

The  Witness:  No,  not  under  the  ICC's  regula- 
tions. 

Mr.  Peterson:  I  don't  think  you  understand 
the  question,  Mr.  Swan.  Can  a  truck  driver 
mechanically  disconnect  the  clearance  lamps  whether 
it  is  against  the  ICC's  regulations  or  not? 

A.     Oh,  certainly  he  can  reach  in  there  and  pull 
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tlu"  [141]  wires  off,  something  like  that,  but  it  is 

not  connected  by  a  separate  switch. 

Q.     You  do  not  have  a  separate  switch  for  that? 

A.     Not  for  our  rigs,  no. 

Q.     On  that  rig? 

A.  I  can't  say  about  that,  but  I  know  our 
company  has  always  complied  with  I.C.C.  rules. 

Q.     Could  you  say  as  to  that  rig? 

A.     I  couldn't  say  personally,  no. 

Q.  Do  you  personally  know  when  the  truck 
arrived  at  any  particular  destination? 

A.  I  couldn't  say  it  personally.  There  is  records 
to  show  when  it  arrived  at  destination  or  at  dif- 
ferent points,  yes. 

Q.     Where  are  those  records? 

A.  It  is  merely  to  show  you  like  this.  (Indicating 
Plaintiff's  Exhibit  10.) 

Q.    What  is  a  tachograph? 

A.  A  tachograph  is  a  mechanical  device  that 
records  the  speeds  and  revolutions  of  the  motor. 

Q.     Is  that  part  of  your  equipment? 

A.     It  is  not  standard.  It  is  an  accessory  part. 

Q.     Was  there  a  tachograph  on  this  rig? 

A.     I  would  say  yes. 

Q.  Was  there  a  record  made  of  the  movement 
of  this  rig  [142]  on  the  night  of  May  2nd  and  the 
morning  of  May  3rd,  1953? 

A.  It  would  record  speed  of  equipment,  revolu- 
tions of  the  motors,  yes. 

Q.     Do  you  know  where  that  record  is? 

A.    No. 
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Q.  Mr.  Swan,  do  you  know  whether  or  not 
your  truck  driver,  M.  L.  Burr,  kept  a  driver's  log? 

A.    Yes. 

Q.     Do  you  know  where  the  driver's  log  is? 

A.     Do  I  know  what? 

Q.  Do  you  know  where  the  driver's  log  is  con- 
cerning the  log  of  May  2nd  and  May  3rd,  1953? 

A.  No,  I  know  where  it  would  be  in  our  records, 
yes,  but  I  couldn't  say  the  exact  location  of  it  at  this 
time. 

Q.  Have  either  of  those  records  been  destroyed, 
to    your    personal    knowledge?  A.     No. 

Mr.  Peterson:     You  may  have  the  witness. 

Cross-Examination 
By  Mr.  Gearin: 

Q.     How  high  is  that  sign  on  the  first  trailer? 

A.  Well,  our  trailers  are  twelve  foot  six  over-all. 
I  would  say  this  sign,  offhand  actual  measurement 
from  the  bottom  of  it  would  be  right  on  11  feet,  and 
the  top  w^ould  be  right  on  12  feet.  That  is  on  the 
front  end  of  the  trailer. 

Q.  Mr.  Swan,  does  the  care  of  the  tachograph 
and  the  driver's  [143]  log  after  the  drivers  turn 
them  in  come  within  your  direct  job?  Do  you  have 
anything  to  do  with  keeping  them? 

A.     No,  nothing  whatsoever. 

Q.  Isn't  it  a  matter  of  fact  that  they  are  des- 
troyed within  ten  days?  A.     How  is  that? 

Q.  Are  not  the  tachograph  and  the  driver's  logs 
destroyed  after  ten  days? 
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A.     I  couldn't  say  on  that. 

Q.  Yt)U  do  not  know  about  that  one  way  or  the 
other? 

A.  No,  that  is  all  handled  in  our  transportation 
department.  I  am  familiar  with  it. 

Q.     That  is  all  up  in  Seattle,  is  if? 

A.  At  the  time  it  was.  Now,  it  is  in  Oakland, 
California. 

Mr.   Gearin:     That  is  all. 

Mr.  Peterson :  That  is  all.  Your  Honor,  I  desire 
io  read  into  the  record  as  an  admission  part  of  the 
testimony  taken  of  M.  L.  Burr, 

Mr.  Gearin :  I  think  we  had  better  have  all  of  it, 
your  Honor. 

The  Court:  The  entire  deposition  will  be  read 
into  the  record.  Do  you  want  to  start  reading  at 
the  beginning  and  go  right  straight  through? 

Mr.  Gearin:  I  would  like  to  direct  the  Court's 
attention  to  page  12,  the  question  by  Mr.  Peterson, 
line  11,  and  the  answer  on  lines  11,  12,  and  13,  which 
I  think  we  [144]  should  take  up  in  advance  of 
reading  the  deposition,  your  Honor.  This  is  page  12. 
Line  12,  the  information  elicited  on  cross-examina- 
tion by  Mr.  Peterson,  we  would  ask  that  that  be 
stricken. 

The  Court:     Is  there  any  objection? 

Mr.  Peterson:     No  objection. 

The  Court:     It  may  be  stricken. 

Ladies  and  gentlemen  of  the  jury,  we  are  going 
to  adjourn  for  the  day.  I  desire  to  warn  you  that 
when  you  go  home  do  not  talk  about  this  case  to 


West  Coast  Freight  Co.,  etc.  171 

anyone  because  both  the  plaintiff  and  the  defendant 
are  entitled  to  have  you  decide  this  case  upon  the 
evidence  that  is  introduced  in  this  courtroom  and 
not  upon  any  advice  that  you  might  get  from 
some  of  your  relatives  or  friends.  It  may  very 
well  be  that  they  would  give  you  good  information, 
but  the  point  is  that  there  is  no  way  for  the  attorney 
for  the  plaintiff  or  the  attorney  for  the  defendant 
to  know  what  is  told  you,  and  you  may  get  bad 
information  that  may  be  damaging  either  to 
the  plaintiff  or  to  the  defendant;  therefore, 
I  urge  you  once  again  please  do  not  talk  about 
the  case  to  anyone  else.  Please  do  not  make  up 
your  minds  as  to  how  this  case  should  be  decided. 
You  have  heard  only  part  of  the  testimony,  and 
tomorrow  morning  you  are  going  to  hear  the  rest 
of  it.  Then  you  are  going  to  hear  from  the  attorneys, 
and  the  attorneys  are  entitled  to  a  respectful 
hearing.  You  need  not  agree  with  them,  but  they 
are  entitled  to  a  hearing.  [145]  Then  you  are 
going  to  find  what  the  law  is  from  the  Court. 
Until  that  time  please  do  not  make  up  your 
minds.  Please  return  at  ten  o'clock  tomorrow 
morning. 

(Thereupon,  the  jury  retired.) 
(Discussion  between  Court  and  counsel.) 

Mr.  Peterson:  I  think  we  might  dispose  of  one 
other  matter  while  we  are  here.  You  have  no  ob- 
■  action  to  the  Albany  General  Hospital  records 
going  into  evidence;  is  that  correct? 

Mr.   Gearin:     I  have  not  any  objection  to  any 
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of  the  records  going  in,  subject  to  his  Honor's 
ruling  that  no  opinion  of  the  doctor's  or  of  the 
nurses'  go  in  or  of  letters  of  counsel.  I  wanted  to 
say,  your  Honor,  that  there  are  numerous  refer- 
ences to  insurance  in  the  Hospital  records,  and 
that  is  one  thing  I  wanted  to  keep  out. 

Mr.  Peterson:  I  think  that  would  be  proper, 
and  we  would  not  offer  that,  but  I  do  offer  the 

^bany  General  Hospital  records  in  evidence,  and 
I  understand  that  you  looked  at  it  and  said  you 
would  have  no  objection. 

Mr.  Gearin:     I  had  no  objection. 

Mr.  Peterson:  Now,  that  includes  the  authoriza- 
tion by  Mrs.  Walker  to  Mr.  Gearin  and  two  other 
persons  to  examine  the  hospital  records,  the  Albany 
Hospital  records.  You  said  you  have  no  objection  to 
them? 

Mr.  Gearin:  No,  just  as  long  as  you  do  not  tell 
the  jury  who  those  other  persons  are.  [146] 

Mr.  Peterson:  If  you  object  to  it,  I  can  offer 
it  in  evidence. 

The  Court:  There  is  no  question  about  that. 
Take  that  part  out.  With  reference  to  the  matters 
in  the  documents  that  refer  to  insurance,  how  are 
you  going  to  take  those  out  of  the  record? 

Mr.  Peterson:  Your  Honor,  I  am  not  going  to 
offer  in  evidence  the  records  of  the  TB  Hospital 
nor  the  hospital  records  of  Good  Samaritan  Hos- 
pital. The  doctor  referred  to  them  to  refresh  his 
recollection,  but  I  am  not  going  to  offer  them  in 
evidence. 
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Mr.  Gearin:  The  Albany  Hospital,  to  tliat  I 
have  no  objection. 

Mr.  Peterson:  The  Albany  General  Hospital, 
and   Matson  Memorial  Hospital? 

Mr.  Gearin:     I  have  no  objection  to  Matson. 

Mr.  Peterson:  You  have  looked  at  it,  and  there 
were   several   documents. 

Mr.  Gearin:     I  looked  at  what  you  showed  me. 

The  Court:  Look  them  over,  and  if  you  do  not 
have  any  objection  we  shall  admit  them  tomorrow 
morning.  If  you  do  have  objection,  make  your  ob- 
jection. Then  I  shall  rule  on  it. 

(Evening  recess  taken.)   [147] 

Morning  Session,  Thursday,  February  24,  1955 
10:00  a.m..  Trial  Resumed 

(The  following  proceedings  were  had  out  of 
the  presence  of  the  jury:) 

Mr.  Peterson:  Your  Honor,  I  would  want  to 
read  a  part  of  the  deposition  of  M.  L.  Burr  for 
the  purpose  of  offering  it  as  an  admission  on  the 
part  of  the  defendant  Burr. 

The  Court:  How  much  of  the  deposition  do  you 
want  to  read? 

Mr.  Peterson:  Not  very  much,  your  Honor.  I 
think  less  than  a  page. 

Mr.  Gearin:  I  do  not  think  that  is  fair,  your 
Honor,  to  take  a  page  out  of  the  context. 

(Discussion  between  Court  and  counsel.) 

(Jury  returns  to  the  jury  box.) 
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The  Court:  This  was  a  deposition  taken  to  per- 
petuate testimony,  which  may  be  somewhat  different, 
but  rule  26  (d)  4  provides:  "If  only  part  of  a 
deposition  is  offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to  introduce  all  of  it 
which  is  relevent  to  the  part  introduced,  and  any 
party  may  introduce  other  parts." 

Therefore,  I  am  going  to  rule  that  if  you  want  to 
introduce  part  of  it  the  whole  deposition  will  be 
read  at  this  time.  You  may  do  it  any  time  you  wish. 

Mr.  Peterson:     Very  well,  your  Honor. 

The  Court :  If  you  do  not  want  to  do  that,  then  I 
Tuiderstand  that  the  other  portion  of  the  deposition 
which  [148]  was  taken  will  be  introduced  anyway. 

Mr.  Peterson :  Just  so  that  the  record  shows 
that  we  do  not  desire  to  be  bound  by  the  testimony 
except  as  to  the  admission  made  by  the  defendant 
M.  L.  Burr. 

The  Court:  You  are  never  bound  by  the  testi- 
mony of  the  defendant,  an  adverse  party.  It  is  just 
a  matter  of  convenience.  Do  you  desire  to  have  the 
deposition  read  now,  or  do  you  want  to  have  Mr. 
Gearin  read  the  deposition  in  evidence? 

^Ir.  Peterson:     Let  him  read  it. 

The  Court:     Very  well. 

Mr.  Peterson:  May  I  have  leave  to  recall  Mrs. 
Walker? 

The  Court:     You  may.  [149] 
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DOROTHY   S.   WALKER 
recalled,  testified  as  follows: 

Direct  Examination 
By  Mr.   Peterson: 

Q.  Mrs.  Walker,  you  have  been  sworn  yester- 
day to  tell  the  truth.  You  are  still  under  oath. 
I  assume  that  you  understand  that.  A.     Yes. 

Q.  Mrs.  Walker,  would  you  tell  the  jury  what 
occurred  in  relation  to  injury  on  May  10,  1952,  at 
Jake's  Crawfish'? 

A.  Yes,  I  was  going  down  to  Jake's  with  my 
son  and  a  friend  for  dinner.  In  the  entrance  of  the 
restaurant  there  was  a  rubber  mat.  When  I  stepped 
up  on  the  mat  it  slid,  rolled  from  under  me,  and  I 
fell  on  my  left  side. 

Q.  Would  you  tell  the  jury  what  injuries  that 
you  received  as  near  as  you  yourself  know? 

A.  Some  injury  to  my  lung — or  chest,  I  should 
say,  not  the  lung;  injury  to  my  left — bruise  to  my 
left  leg  and  upper  left  back. 

Q.  How  long  did  you  have  pain  or  discomfort 
from  those  injuries'? 

A.  I  had  some  discomfort  from  the  chest  injury, 
I  think,  approximately  two  weeks,  and  about  the 
same  length  of  time  for  the  severe  discomfort  from 
the  leg  injury.  However,  it  was  sore  on  pressure 
and  continued  to  have  some  soreness,  I  think,  until 
along  in  the  early  fall,  about  August  perhaps. 
Then  it  completeh^  went  way.  [150] 

Q.     Did  you  consult  a  doctor  pertaining  to  those 
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injuries?  A.     Yes,  I  did. 

Q.     Who  was  that  doctor?  A.     Dr.  Tegart. 

Q.     Do  you  know  whether  he  is  now  living? 

A.     No,  sir,  I  do  not. 

Mr.  Peterson:  Might  I  ask  leave  of  the  Court 
to  ask  the  witness — it  would  really  be  rebuttal — with 
respect  to  the  examination  of  Dr.  Orville  Noble 
Jones?  It  technically  would  be  rebuttal. 

Mr.  Gearin:  I  have  no  objection  at  this  time, 
your  Honor. 

The  Court:     Very  well. 

Q.  (By  Mr.  Peterson)  :  Mrs.  Walker,  how  long 
did  it  take  Dr.  Orville  Noble  Jones  to  examine  you 
on  February  9,  1955? 

A.  You  mean  the  Dr.  Jones  who  was  here  yes- 
terday ? 

Q.     Yes,  who  testified. 

A.     Oh,  approximately  ten  minutes. 

Q.  Did  he  take  any  notes  at  the  time  he  first 
talked  to  you? 

A.  No,  he  did  not.  He  came  in  this  room  where 
I  was  disrobed  waiting  for  him  and  asked  me 
questions,  but  he  did  not  write  anything  down. 

Q.  Did  he  leave  the  room  before  making  any 
notations  at  all?  A.     Yes,  sir. 

Q.  Did  you  tell  him  that  you  were  injured  when 
the  car  in  which  you  were  riding  went  off  the 
highway  south  of  Albany?  [151] 

A.  No,  sir,  I  am  sure  I  did  not.  I  can't  re- 
member. It  was  a  long  conversation,  and  I  couldn't 
possibly  remember  all  of  the  exact  words.  I  couldn't 
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two  seconds  after  we  were  completed  talking.  I  do 
not  think  anyone  could.  I  do  not  believe  Dr.  Jones 
could.  It  was  a  long  conversation. 

Q.  Did  you  tell  Dr.  Jones  that  the  car  which 
you  were  driving  skidded  and  rolled  down  an  em- 
bankment ■? 

A.  I  have  never  stated  that  the  car  rolled.  I 
have  said  that  I  assumed  that  it  did  not  turn  over.  I 
don't — I  have  never  claimed  to  know  what  hap- 
pened. 

Q.  But  my  question  is  did  you  tell  Dr.  Orville 
Noble  Jones  that?  A.     No. 

Mr.  Peterson:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Gearin: 

Q.  Mrs.  Walker,  do  you  recall  where  you  were 
on  August  27,  1952,  if  you  were  in  Portland  or  not  ■? 

A.    August  27th? 

Q.  Of  1952.  You  were  in  Portland;  were  you 
not?  A.    Well,  sir,  I  would  not  really  know. 

Q.  Were  you  outside  of  Multnomah  County  at 
that  time? 

A.  Part  of  the  time  during  that  period  I  lived 
with  my  sister  down  in  Siletz,  and  if  you  could 
tell  me  what  you  are  referring  to  I  can  probably 
tell  you. 

Q.  I  am  referring  to  an  affidavit  that  w^as  filed 
by  [152]  Mr.  Pozzi,  Mr.  Peterson's  partner,  on 
August  27th  wherein  he  verified  a  complaint  for  you 
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on  the  hasis  that  you  were  not  within  Multnomah 
County,  Oregon,  and  that  he  had  knowledge  of  the 
fact  as  of  that  date. 

A.  I  am  afraid  I  don't  understand  what  you 
mean,  Mr.   Gearin. 

Q.  The  significance,  Mrs.  Walker,  of  August  27, 
1952,  is  this.  There  was  on  that  date  filed  in  the 
Circuit  Court  of  the  State  of  Oregon  a  complaint 
seeking  the  sum  of  $25,000  general  damages  and 
an  unstated  amount  of  special  damages  by  reason 
of  the  injuries  which  you  sustained  at  Jake's.  On 
that  date  Mr.  Frank  H.  Pozzi,  your  lawyer  and  Mr. 
Peterson's  partner,  made  an  affidavit  and  filed  it  in 
that  cause  to  the  effect  that  you  were  not  then 
within  Maultnomah  County,  Oregon,  and  that  he 
had  knowledge  of  the  facts.  Can  you  help  us  on 
that  as  to  whether  or  not  you  were  in  Portland  on 
that  date  ? 

A.  I  couldn't  say  whether  I  was  in  Portland  on 
August  27th  or  not.  If  I  was  in  Mr.  Peterson's 
office  and  signed  papers,  I  probably  was;  definitely 
I  was.  I  know  I  wasn't  living  in  Portland  at  that 
time. 

Q.  Mr.  Pozzi  was  one  of  your  lawyers  at  that 
time  ? 

A.  Well,  Mr.  Peterson  and  Mr.  Pozzi  are  part- 
ners. 

Mr.  Gearin :  I  think  that  is  all  at  this  time,  Mr. 
Peterson. 
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Redirect  Examination 
By  Mr.  Peterson: 

Q.  Mrs.  Walker,  when  was  the  last  time  when 
you  were  [153]  treated  by  a  doctor  for  the  injury 
sustained  on  May  ....'? 

The  Court:  I  think  this  is  going-  beyond  the 
cross-examination.  If  you  want  to  ask  her  about 
whether  she  was  in  Portland  on  that  day,  that  is 
perfectly  all  right. 

Q.  (By  Mr.  Peterson)  :  Mrs.  Walker,  can  you 
say  whether  or  not  you  were  or  were  not  in  Port- 
land, Oregon,  on  August  27,  1952? 

A.  Well,  no,  that  has  been  too  long  ago.  If  I 
signed  papers 

The  Court:     She  does  not  know. 

The  Witness:     I  do  not  know. 

Q.  Did  you  authorize  us  to  file  a  complaint  for 
you  on  account  of  injuries  sustained  at  that  time? 

A.    Yes. 

Mr.  Peterson:  That  is  all.  Plaintiff  rests,  your 
Honor. 

The  Court.  (To  Mr.  Gearin)  :     Call  your  witness. 

Mr.  Gearin :  I  would  like,  your  Honor,  if  I  may, 
at  this  time  to  have  the  clerk  read  with  me  the 
deposition  of  M.  L.  Burr,  and  I  would  like  to  call 
to  Mr.  Bishop's  attention  the  fact  that  the  question 
and  answer  beginning  on  line  11,  page  12  have  been 
stricken. 

The    Court:     Ladies    and    gentlemen,    I    do   not 
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kiiow  wliotlicr  oil  any  other  case  that  you  have  sat 
oil  you  heard  any  depositions  read,  but  M.  L.  Burr 
who  is  a  defendant  resides  in  AYashington.  His  testi- 
mony was  taken  for  this  trial.  It  was  taken  under 
courtroom  conditions.  In  other  words,  [154]  prior 
to  the  time  that  Mr.  Burr  began  to  testify  he  was 
sworn  just  as  the  witnesses  here  are  sworn  to  tell 
the  ti'uth,  and  then  he  was  interrogated  by  an  as- 
sociate of  Mr.  Gearin's,  and  he  was  then  cross- 
examined  by  Mr.  Peterson.  All  of  his  answers,  as 
well  as  the  questions,  have  been  recorded,  and  now 
we  are  going  to  try  to  re-enact  that  situation  here. 
Mr.  Bisliop,  the  clerk,  will  act  as  Mr.  Burr,  and 
Mr.  Gearin  will  read  the  questions  that  were  pro- 
pounded to  him  by  an  associate  of  Mr.  Gearin's. 
Mr.  Peterson  will  ask  the  questions  that  were  asked 
on  cross-examination. 

Mr.  Peterson:  Your  Honor,  I  assume  that  the 
deposition  is  being  read  by  the  defendant,  the  West 
Coast  Fast  Freight,  Incorporated,  on  behalf  of  West 
Coast  Fast  Freight,  Incorporated,  for  the  reason 
that  M.  L.  Burr  is  not  available  as  a  witness.  Do  I 
correctly  understand  ? 

Mr.  Gearin :  It  is  being  read  on  behalf  of  both 
defendants,  your  Honor,  on  the  ground  and  for  the 
reason  that  Mr.  BuiT  cannot  be  here. 

Mr.   Peterson:     Is   not  available   as   a   witness? 

Mr.  Gearin:     Yes. 

(Thereupon,  the  deposition  of  Miles  L.  Burr 
taken  February  12,  1954,  at  Seattle,  Washing- 
ton, and  heretofore  identified  as  Plaintiff's  Pre- 
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trial  Exhibit  C  for  identification,  was  read  into 
the  record  as  follows)  :  [155] 

DEPOSITION  OF  M.  L.  BURR 

Direct  Examination 
Bj  Mr.  Martin  : 


Q 


Will  you  state  your  name  please'? 


A.    Miles  L.  Burr. 

Q.    And  you  live  in  Seattle?  A.      I  do. 

Q.     Are  you  married?  A.     Yes. 

Q.     And  how  old  are  you?  A.     Pardon? 

Q.     How  old  are  you?  A.     Thirty-eight. 

Q.     What  is  your  present  occupation? 

A.  Business  agent  for  the  Teamsters'  Union, 
Local  174,  Seattle. 

Q.  And  how  long  have  you  worked  in  that  ca- 
pacity ? 

A.  Since  August — correction — since  September 
28,  1953. 

Q.  Prior  to  September  28,  1953,  who  were  you 
employed  by?  A.     West  Coast  Fast  Freight. 

Q.     In  what  capacity?  A.     As  a  driver. 

Q.  How  long  have  you  had  experience  driving 
heavy  truck  equipment?  A.     Twenty  years. 

Q.  Did  you  also  work  for  the  West  Coast  Fast 
Freight  in  [156]  some  capacity  other  than  as  a 
driver  ?  A.     Yes. 

Q.     What  was  that? 

A.  Various,  including  terminal  manager,  safety 
engineer,  line  dispatcher,  loading  foreman,  and 
driver. 
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Q.     When  did  you  work  as  safety  engineer? 

A.     From  January,  1949,  until  August,  1950. 

Q.  Were  you  employed  as  a  driver  by  the  West 
Coast  Fast  Freight  on  May  2,  1953? 

A.     Yes,  sir. 

Q.     What  was  your  run  at  that  time? 

A.  I  was  on  what  they  call  a  roll  and  rest  opera- 
tion, running  to  and  from  Oakland,  California,  to 
Portland  and  Seattle. 

Q.  At  that  time  was  Partland  your  starting 
point  for  trips  south? 

A.     For  that  particular  trip,  yes. 

Q.  Did  you  make  a  trip  for  the  West  Coast  Fast 
Freight  on  May  2,  1953?  A.     I  did. 

Q.  And  what  type  of  equipment  were  you  driv- 
ing on  that  particular  trip? 

A.  It  is  know  in  the  trade  as  a  set  of  doubles 
or  train,  which  consists  of  a  tractor  and  two  trail- 
ers. 

Q.     And  what  was  your  tractor  number? 

A.     I  will  have  to [157] 

Q.  (Interposing)  :  I  have  it  listed  here.  If  you 
want  to  refresh  your  recollection^ 

A.     (Interposing)  :     3499,  I  believe. 

Q.     Tractor  3499?  A.     Yes. 

Q.     And  were  the  trailers  7900  and  7901? 

A.     That  is  correct. 

Q.  On  that  occasion  you  were  carrying,  I  as- 
sume, a  load  of  cargo?  A.     That  is  right. 

Q.     What  time  did  you  leave  Portland? 
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A.  I  left  Portland  at  approximately  11:30.  The 
exact  time — let  us  put  it  about  11 :30. 

Q.     On  what  date? 

A.     May  2nd.  That  is  p.m. 

Q.     That  is  May  2nd,  1953? 

A.     That  is  right. 

Q.     At  about  11 :30  p.m.  ? 

A.     That  is  correct. 

Q.     And  what  was  your  destination  ? 

A.     Oakland,  California. 

Q.     And  what  route  did  you  take  ? 

A.     99  East. 

Q.     Did  you  make  any  stops  on  that  run  ! 

A.     Yes. 

Q.  Where  was  your  first  stop  after  leaving  Port- 
land? [158]  A.     Cottao-e  Grove,  Oregon. 

Q.  What  time  did  you  arrive  at  Cottage  Grove, 
Oregon  ? 

A.  Approximately  2 :30.  Let  me  see — I  think  that 
is  correct.  I  would  have  to  check  the  logs  to  be 
sure. 

Q.  How  long  a  run  is  it  from  Parti  and  to  Cot- 
tage Grove?  A.     147  miles. 

Q.     147  miles? 

A.  Yes.  I  may  be  wrong  on  that  arrival  time.  I 
would  have  to  check  the  logs. 

Q.  Well,  how  long  in  hours  generally  does  it 
take  to  go  from  Portland  to  Cottage  Grove? 

A.     Oh,  it  would  take 

Q.  (Interposing)  :  Would  it  take  you  at  least 
three  hours  to  drive  down  there  ?  A.     At  least. 
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Q.     Or  longer  ?  A.     Or  longer. 

Q.  Have  you  made  that  run  a  good  many  times 
so  that  you  are  familiar  with  the  route? 

A.    Yes. 

Q.  Would  it  be  closer  to  3:30  that  you  arrived 
at  Cottage  Grove  to  go  147  miles'? 

A.     It  would  be  closer  to  4:00:  What  did  I  say? 

Q.  You  said  at  least  three  hours,  which  would 
make  it  2:30. 

A.  Two-thirty  would  make  a  total  of  three  hours. 
No,  it  would  run  closer  to  4:00 — it  would  be  3:30 
instead  of  2 :30.  [159] 

Q.  Did  you  make  any  stops  at  all  between  Port- 
land and  Cottage  Grove  on  that  occasion? 

A.     No. 

Q.     How  long  were  you  at  Cottage  Grove? 

A.  As  I  remembered,  from  the  statement  that  I 
made  later  on  in  regard  to  this,  I  think  there  was 
some  mechanical  trouble  which  involved  fixing  a 
throttle  arm,  which  consumed  approximately  an 
hour. 

Q.     Did  you  fix  the  throttle  at  Cottage  Grove? 

A.    Yes. 

Q.  What  was  wrong  with  the  throttle  that  re- 
quired fixing? 

A.  Well,  the  throttle  rod  or  the  throttle  lever 
became  disengaged  from  the  actuating  arm  on  the 
fuel  pump.  The  cotter  pin  came  out  of  it,  and  I 
replaced  the  cotter  pin  with  a  piece  of  wire. 

Q.     Is  that  a  common  thing?  A.     Quite. 

Q.     On  that  equipment?  A.     Yes. 


West  Coast  Freight  Co.,  etc.  185 

(Deposition  of  M.  L.  Burr.) 

Q.     Does  that  come  about  through  ordinary  wear'? 

A.    Yes. 

Q.    And  loosening  up?  A.    Yes. 

Q.  Now  from  Cottage  Grove  where  was  your 
next  stop? 

A.     I  believe  it  was  Roseburg,  Oregon. 

Q.  And  from  there  you  went  on  to  [160]  Oak- 
land? A.     I  went  on  south. 

Q.  And  you  eventually  reached  your  destina- 
tion? A.     Yes,  that  is  correct. 

Q.  Now,  before  leaving  Portland  on  that  trip 
did  you  inspect  your  equipment? 

A.     Thoroughly. 

Q.  And  was  the  equipment — that  is,  the  tractor 
and  the  trailers  in  good  order  when  you  left  Port- 
land? 

A.     In  first-class  condition;  excellent  condition. 

Q.  Did  you  have  any  trouble  on  the  way  other 
than  with  the  throttle  that  you  mentioned  ? 

A.    No. 

Q.  Was  your  throttle  still  working  when  you  got 
into  Cottage  Grove,  or  was  it  missing,  or  what  oc- 
casioned your  stopping  to  fix  it  ? 

A.  Well,  it  depends  in  what  position  your 
throttle  arm  is  when  it  becomes  disengaged.  The 
engine  will  run  away  with  itself,  or  you  cannot 
get  the  engine  to  turn  up.  In  this  particular  case  it 
would  not  turn  up.  In  other  words,  it  fell  off  in 
the  closed  position. 

Q.  At  what  point  on  the  trip  did  you  first  notice 
that  the  throttle  was  giving  you  any  trouble  ? 
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A.  You  don't  notice  any  trouble  until  it  falls 
off.  You  have  all  your  trouble  at  once  in  a  case  of 
that  kind. 

Q.  Well,  were  you  in  Cottage  Grove  when  it 
came  to  your  attention?  [161]  A.     Yes. 

Q.     Had  you  noticed  it  before  that  at  all? 

A.    No. 

Q.  Now,  what  was  the  condition  of  the  lights  on 
this  equipment? 

A.  The  lights  were  in  good  working  order,  and 
burning. 

Q.  Do  you  remember  passing  South  Jefferson 
Junction  on  the  way  from  Portland  to  Cottage 
Grove  ? 

A.  I  no  doubt  passed  it,  but  there  is  no  particu- 
lar incident  that  would  make  me  remember  passing 
it. 

Q.  How  far  is  it  from  Portland  to  South  Jef- 
ferson Junction?  How  many  miles? 

A.  It  is  seven  miles  north  of  Albany — seventy- 
five  miles. 

Q.  Do  you  know  what  time  you  would  normally 
go  through  South  Jefferson  Junction,  leaving  Port- 
land at  11:30  at  night? 

A.  A.  Probably  an  hour  an  a  half  or  an  hour 
and  forty  minutes  after  leaving  Portland. 

Q.  What  time  would  that  put  you  into  South 
Jefferson  Junction? 

A.  Eleven-thirty,  an  hour  and  a  half  later  would 
be  one  o'clock  or  1 :10. 
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Q.  Were  you  held  up  at  any  point  on  the  road 
between  Portland  and  Cottage  Grove  because  of 
congested  traffic  or  anything,  or  did  you  drive 
straight  through? 

A.  I  was  not  held  up.  There  were  no  unusual 
events. 

Q.     Was  it  what  you  would  call  a  normal  trip  ? 

A.    Yes,  quite.  [162] 

Q.  Did  you  pass  the  scene  of  any  accident  on 
the  road  with  reference  to  South  Jefferson  Junc- 
tion? A.    No. 

Q.     Or  anywhere  in  the  vicinity  of  Albany? 

A.     No. 

Q.  As  far  as  you  know,  did  you  keep  on  your 
side  of  the  center  line  at  all  times  driving  south  ? 

A.    I  did. 

Q.  Was  your  equipment  involved  in  any  acci- 
dent on  the  way  between  Portland  and  Cottage 
Grove?  A.     No,  sir. 

Q.     Was  your  equipment  damaged  in  any  way? 

A.    No,  sir. 

Q.  Now,  after  coming  to  Cottage  Grove  and 
repairing  this  throttle  did  you  inspect  your  equip- 
ment again  before  you  started  out? 

A.  Visually  you  inspect  your  equipment  every 
time  you  are  on  the  ground.  You  look  to  see  if  all 
your  lights  are  burning;  you  kick  your  tires  to  see 
that  they  are  all  with  normal  air  pressure  and  in  a 
sense  you  inspect  the  equipment  again. 

Q.     Did  you  observe  any  marks  on  your  equip- 
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inent  or  damage  to  your  equipment  at  all  at  Cottage 

Grove?  A.     None. 

Q.  Tlieii  (lid  you  have  occasion  to  inspect  your 
equipment  [1()3]  again  at  Oakland? 

A.     Visually,  yes. 

Q.     Before  you  came  back? 

A.  Before  I  came  back  I  gave  it  a  thorough  in- 
spection on  leaving  Oakland. 

Q.  And  did  you  observe  any  marks  of  damage 
to  your  equipment  at  all  ? 

A.     No;  none  whatsoever. 

Q.  A  claim  has  been  asserted,  Mr.  Burr,  that 
your  truck  and  equipment  crowded  another  vehicle 
which  was  going  north  on  Highway  99E  in  the 
vicinity  of  the  South  Jefferson  Junction  off  of  the 
road.  Did  you  cause  any  other  motor  vehicle  to  go 
off  the  road  at  any  point  on  that  trip? 

A.     No,  sir. 

Q.  As  far  as  traffic  is  concerned,  was  there  any- 
thing imusual  about  your  trip  from  Portland  to 
Cottage  Grove  that  night? 

A.     Nothing  unusual. 

Mr.  Martin:     That  is  all. 

Cross-Examination 
By  Mr.  Peterson : 

Q.  Mr.  Burr,  your  first  name  is  Miles? 

A.  That  is  coiTect. 

Q.  What  is  your  middle  name? 

A.  Lincoln.  [164] 
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Q.     What  is  your  home  address  here  in  Seattle? 

A.     411  Boyleston  Avenue. 

Q.     Did  you  formerly  live  in  Portland,  Oregon? 

A.     Never. 

Q.     In  May  of  1953,  was  your  home  in  Seattle? 

A.     Yes. 

Mr.  Peterson:  I  think  you  did  not  desire  me  to 
read  the  following. 

Mr.  Grearin:  You  stipulated  that  it  might  be 
stricken. 

Mr.  Peterson :     Beginning  on  that  line,  line  5  ? 

Mr.  Gearin:     Yes. 

Mr.  Peterson:  Where  do  you  desire  me  to  start 
in  again? 

Mr.  Gearin :  I  think  at  the  top  of  page  13  would 
be  satisfactory. 

(Thereupon,   the   reading  of  the   deposition 
was  continued  as  follows) : 

Q.  (By  Mr.  Peterson)  :  Mr.  Burr,  did  I  un- 
derstand you  to  say  that  you  left  Portland,  Oregon, 
that  night  at  11:30? 

A.     I  actually  moved  out  of  town  at  that  time. 

Q.  Now^,  when  you  say  that  you  moved  out  of 
town,  where  did  you  get  in  the  truck? 

A.     On  company  premises,  Portland,  Oregon. 

Q.  Where  are  the  company  premises  that  you 
refer  to?  A.     2500  Northwest  25th.  [165] 

Q.     2500  Northwest  25th? 

A.  That  is  right.  That  is  the  West  Coast  Fast 
Freight  Terminal  in  Portland,  Oregon. 
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Q.  Now,  when  you  get  in  the  truck  do  you 
noimally  sign  a  company  record,  indicating  the  time 
that  you  depart  ? 

A.  Not  exactly  the  time  that  you  depart.  It  is 
the  time  that  you  report  for  work. 

Mr.  Mai-tiii :  In  that  connection  the  attorneys  in 
Poi-tland  asked  me  to  show  you  the  Driver's  Sign- 
out  Sheet  for  that  day  (handing  document  to  Mr. 
Peterson),  in  case  you  desire  to  use  it. 

Q.  (By  Mr.  Peterson)  :  Mr.  Burr,  I  hand  you 
a  document  here  which  is  not  marked  but  has 
j)rinted  on  the  face  of  it  "West  Coast  Fast  Freight, 
Inc.,  650  Hanford  Street,  Seattle  4,  Washington," 
and  down  on  the  fourth  line  there  appear  the 
figures,  "Truck  No.  3499  and  Trailer  Nos.  7900 
and  7901,"  and  then  the  words,  "Destination,"  and 
under  the  column,  "Destination,"  the  letters  "Oak," 
and  under  the  column  "Time  left,"  the  figures 
"10:40,"  and  then  following  that  a  signature,  the 
signature  purporting  to  be  the  signature  of  M.  L. 
Burr. 

Now,  I  will  ask  you,  Mr.  Burr,  is  what  I  have 
just  read  to  you — does  that  mean  that  you  came  to 
work  at  10:40,  20  minutes  to  11:00,  or  does  that 
mean  that  you  departed  in  the  truck  from  2500 
Northwest  25th  Avenue  at  [166]  the  West  Coast 
Fast  Freight  Terminal  at  10:40? 

A.  The  time  entered  in  the  column  that  you 
refer  to,  to  which  my  signature  follows,  refers  to 
the  time  that  I  reported  for  work.  I  might  add  that 
the  bills  and  all  the  documents  necessary  to  start  a 
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trip  are  placed  close  to  the  time  clock,  and  the  sign- 
out  sheets,  and  when  I  pick  up  those  bills  and 
23unch  my  trip  card  out,  I  sign  that  time  out  at  that 
time. 

Q.  Then  that  figure  of  10:40  p.m.,  simply  means 
the  time  that  you  reported  for  work? 

A.     That  is  correct. 

Q.  What  was  the  usual  hour  that  you  reported 
for  work? 

A.  Any  time  that  I  am  called.  Two  hours  follow- 
ing any  time  that  I  am  called.  That  is  in  the  Union 
agreement. 

Q.  Do  you  recall  the  kind  of  cargo  that  was 
being  hauled  on  this  truck  and  two  trailers? 

A.     No,  I  don't  recall. 

Q.  Approximately  how  long  in  length  is  the 
truck  and  the  two  trailers  when  the  two  trailers  are 
hooked  together  and  the  two  trailers  hooked  onto  the 
truck  ?  How  long  is  the  entire  train  ? 

A.     Sixty  feet. 

Q.  Do  you  recall  whether  or  not  you  had  a  full 
cargo  load?  A.     I  don't  recall. 

Q.  You  don't  remember  the  kind  of  cargo  that 
you  were  hauling  ?  A.     No,  sir.  [167] 

Q.  Do  you  know  what  time  you  were  destined  to 
arrive  in  Oakland,  California? 

A.  For  Monday  morning  delivery,  or  second 
morning  delivery,  I  should  say. 

Q.  You  mean  by  that,  was  there  a  s])ecific  hour 
that  you  were  destined  to  arrive  in  Oakland? 

A.    No. 
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Q.  Ajjproximately  how  long  did  it  normally  take 
you  to  drive  from  Portland,  Oregon,  to  Oakland, 
California  ? 

A.  The  driving  time  involved  totals  approxi- 
mately 20  hours — 20  to  21  hours,  and  in  between 
two  sessions  of  driving  at  the  wheel,  to  be  in  accord 
with  the  ICC  requirements,  you  must  take  eight 
hours  sleep  or  rest  away  from  the  equipment.  It  was 
a  total  of  28  or  29  hours  after  departure. 

Q.     Did  you  have  a  relief  driver  with  you? 

A.     I  beg  your  pardon"? 

Q.     Did  you  have  a  relief  driver  with  you? 

A.     No,  sir. 

Q.    When  you  left  Portland  were  you  alone? 

A.     Yes,  sir. 

Q.  Did  you  have  in  the  truck  a  log — a  driver's 
log?  A.    Yes. 

Q.  And  did  you  make  any  entries  in  the  driver's 
log  the  following  day  or  at  any  time  within  24 
hours  from  10:40  p.m.,  May  2nd?  [168] 

A.  The  logs  are  kept  on  a  current  basis — cur- 
rent meaning  within  eight  hours. 

Q.  And  did  you  make  any  entries  in  the  log — 
in  the  driver's  log?  A.     Yes,  sir. 

Q.    When  did  you  make  the  first  entries? 

A.  We  would  have  to  look  at  the  logs  to  de- 
termine that. 

Q.     Do  you  know  where  the  driver's  log  is? 

A.    Yes,  sir. 

Q.     Where  is  it? 
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A.  In  the  custody  of  the  West  Coast  Fast 
Freight,  650  Hanford,  Seattle. 

Mr.  Peterson:  I  said  the  following  words  to 
Mr.  Martin,  the  attorney: 

''Counsel,  you  do  not  happen  to  have  the  driver's 
log  here?" 

Mr.  Martin:  No,  I  do  not.  As  a  matter  of  fact, 
I  asked  them  to  send  it  up  if  they  had  it  available, 
and  they  may  have  it  in  Portland. 

Q.  (By  Mr.  Peterson) :  Did  you  make  entries 
in  the  driver's  log  of  all  the  stops  which  you  made 
after  you  departed  from  2500  Northwest  25th  Ave- 
nue,  Portland,   Oregon?  A.     Definitely. 

Q.  Do  you  recall  at  any  time  after  you  departed 
from  2500  Northwest  25th  Avenue,  Portland, 
Oregon,  stopping  for  coffee  1  [169] 

A.  AVould  you  read  that  question  please,  Mr. 
Reporter  ? 

(Last  question  read.) 

A.  I  don't  remember  the  time  or  the  point,  but 
on  a  trip  involving  675  miles  I  no  doubt  stopped. 

Q.  Do  you  recall  whether  or  not  you  stopped 
for  coffee  at  any  time  before  you  stopped  at  Cot- 
tage Grove?  A.     I  did  not. 

Q.  Before  you  came  to  work  do  you  know  what 
inspection,  if  any,  was  made  of  the  truck  and  the 
trailers  that  you  refer  to? 

A.     By  anyone  other  than  myself? 

Q.    Yes. 

A.     I   don't  know  definitely  of  any  inspection. 
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However,  West  Coast  shop  records  would  show 
that — would  reflect  wliat  work,  if  any,  or  inspec- 
tion was  done. 

Q.  Wliat  color  was  the  truck  proper — the  truck 
itself — not  the  trailers? 

A.  The  tractor,  I  think  we  call  it  fire  engine 
red. 

Q.  And  what  color  was  the  first  trailer — what- 
ever the  number  w^as? 

A.     They  are  stainless  steel,  unpainted. 

Q.  They  would  be  a  stainless  steel  color,  or 
would  you  call  it  a  silver  color? 

A.  It  is  unfinished  stainless  steel.  I  believe  you 
would  call  it  silver  or  metallic. 

Q.  Do  you  recall  which  trailer  w'as  in  the  lead — 
whether  it  was  7900  or  7901  ?  [170] 

A.     I  don't  recall. 

Q.  Do  you  know  whether  or  not  the  trailers 
w^ere  identical — that  is  to  say,  the  same  size  and  the 
same  appearance?  A.     Yes. 

Q.  On  the  front  portion  of  the  trailer  was  there 
a  sign? 

A.  There  was  a  sign  on  the  upper  front  portion 
of  each  trailer — "West  Coast." 

Q.  And  was  that  printed — that  is,  in  a  printed 
form,  or  did  it  appear  to  be  written  out  in  long- 
hand?    • 

A.  It  would  have  the  appearance  of  being  writ- 
ten out,  or  as  you  say,  in  longhand. 

Q.  And  do  3^ou  remember  the  color  of  the  sigii 
on  the  truck  ? 
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A.  The  letters  are  red,  and  I  believe  it  is  a  white 
background  on  that  particular  type  of  sign. 

Q.     On  the  trailers  are  there  certain  lights'? 

A.  There  are  minimum  requirements  of  lights 
—yes. 

Q.  Well,  I  understand  that  there  are  minimum 
requirement  of  lights,  but  my  question  is,  on  trailer 
7900  and  on  trailer  7901  were  there  lights  ? 

A.     Yes. 

Q.     Can  you  say  where  the  lights  were? 

A.     Front,  rear  and  all  sides. 

Q.  And  by  "front"  you  mean  the  front  portion 
of  each  trailer  had  certain  lights  on? 

A.    Yes. 

Q.  And  where  were  those  lights  located  on  the 
front?  [171] 

A.  I  don't  remember  if  that  particular  equip- 
ment had  the  cluster  lights  in  the  center — in  the 
top  center  of  the  equipment  or  not.  It  is  not  a 
requirement,  and  on  some  of  the  equipment  that  is 
ornamental  only,  but  I  do  know  that  both  trailers 
had  the  required  lights — the  top  corners,  and  both 
sides. 

Q.  And  were  there  any  lights  on  the  tractor 
portion  itself?  A.     Yes. 

Q.  Would  you  describe  where  those  lights  were 
located  on  the  tractor  portion? 

A.  Two  headlights  in  their  normal  position,  and 
two  cab  lights  on  the  front  corners — they  are  amber 
on  the  front  corners  of  either  side  of  the  cab. 
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Q.  And  when  you  say  'on  either  side  of  the  cab,' 
wcic  they  above  the  level  of  the  windshield? 

A.    Yes. 

Q.  Wore  they  at  the  outermost  corner  of  the 
tractor? 

A.  No.  They  were  inset  probably  6  or  8  inches 
from  the  corners  or  sides. 

Q.  Now,  where  do  the  lights  which  j^ou  have 
described  on  the  trailers — where  do  they  receive 
their  electricity  from  to  light  them  up? 

A.  From  the  battery  or  generator,  depending  on 
what  state  of  operation  the  equipment  is  in. 

Q.  Do  you  hook  the  lines,  or  wires  running  from 
the  trailer  to  the  tractor  up  when  they  are  hooked 
together?  Do  you  [172]  also  have  the  joint  wires 
when  you  join  the  tractor  and  the  trailers? 

A.     Yes. 

Q.  Did  you  personally  do  that  on  this  tractor 
and  trailers  on  this  night  of  May  2nd,  1953  ? 

A.  I  don't  remember  whether  I  did  it,  or  whether 
it  was  done  by  the  local  hostler. 

Q.  Do  you  remember  who  the — you  refer  to  the 
local  hostler? 

A.     I  refer  to  the  local  hostler,  yes. 

Q.     What  is  the  name  of  the  local  hostler? 

A.  That  is  a  person  in  the  freight  office  who 
ordinarily  switches  equipment  in  the  yard ;  hooks  up 
tractors  to  trailers;  spots  trailers  into  the  docks, 
and  so  on. 

Q.  Do  you  know  the  name  of  the  person  who 
was  the  local  hostler  at  this  terminal 
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A.     (Interposing)  :     No. 

Q.     (Continuing):     May  2nd,  1953? 

A.     No,  sir. 

Q.  And  when  you  have  two  trailers  coupled  to- 
gether, must  you  hook  on  electric  wires  from  one 
trailer  onto  the  wires  of  the  other  trailer,  and  then 
the  wires  of  the  lead  trailer  onto  the  wires  of  the 
tractor  ? 

A.  That  is  right.  The  circuit  continues  from  the 
tractor  clear  to  the  back  end  of  the  trailer. 

Q.  Now,  these  lights  which  w^ere  on  the  trailers, 
do  you  know  the  color  that  they  were  ?  [1 73] 

A.     Yes. 

Q.     What   color   were   they? 

A.     Either  red  or  amber. 

Q.     Do  you  recall  which?  A.     Both. 

Q.     Where  were  the  amber  ones  located? 

A.  They  are  located  on  the  front  portion  of 
the  equipment,  and/or  the  sides,  whichever  the 
case  may  be,  and  red  faces  the  rear  always. 

Q.  When  you  say,  "the  equipment,"  do  you 
refer  to  the  tractor  or  do  you  refer  to  the  trailer? 

A.     To  the  trailers. 

Q.  Now,  the  trailers — each  one  of  them  had  an 
amber  light  on  the  uppermost  or  the  top  corners  of 
the  trailer,  is  that  right? 

A.     Would   you   ask   it   again? 

(Last  question  read.) 
A.     That  is   correct. 
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Q.  Did  each  trailer  have  an  amber  light  at  the 
lower  corner  of  each  trailer  in  the  front? 

A.     On  the   lower   corner   in  the   front? 

Q.    Yes.  A.     No. 

Q.    Were  there  lights  on  the  sides  of  the  trailer? 

A.     There  were  lights  on  the  sides  of  both  trailers. 

Q.     \\Tiat  color  were  those?  [174] 

A.     Aniber. 

Q.     Where  were  they  located  on  the  sides? 

A.     On  the  top  and  bottom  corners,  on  both  sides. 

Q.  Before  you  got  on  the  truck  at  2500  North- 
west 25th  Avenue,  Portland,  Oregon,  on  the  night 
of  May  2,  1953,  did  you  personally  inspect  the 
lights?  A.     Yes,   sir. 

Q.  AVas  the  motor  runnnig  at  the  time  that  you 
inspected  the  lights  ? 

A.  It  is  normal  to  inspect  them  in  that  con- 
dition, yes,  with  the  motor  running. 

Q.     Do  you  recall  whether  or  not  you  did? 

A.     I  no  doubt  did. 

Q.     Well,  do  you  recall  whether  or  not  you  did? 

A.     No,  sir. 

Q.  Do  you  know  whether  or  not  anyone  else 
moved  the  truck  before  you  got  into  it  after  it 
had  been  loaded  for  the  purpose  of  carrying  cargo 
to  Oakland,  California?  A.     I  don't  know. 

Q.  When  you  did  get  into  it  had  someone  al- 
ready started  it — in  other  words,  was  the  motor 
running,  or  did  you,  yourself,  start  it? 

A.     I  started  it  myself. 

Q.  And  then  if  you  started  it  yourself,  did  you 
turn  on  the  lights?  A.     Yes.  [175] 
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Q.  Aiid  after  you  turned  on  the  lights  did  you 
get  out  of  the  cab,  or  out  of  the  tractor  to  look  at 
the  lights  after  you  turned  them  on  ? 

A.  That  is  the  normal  practice.  In  this  particular 
case  I  don't  remember. 

Q.  Then  is  it  your  testimony  that  on  the  night 
of  May  2,  1953,  after  you  started  the  truck  and 
turned  the  lights  on,  you  cannot  remember  whether 
you  got  out  of  the  tractor  and  looked  at  the  lights 
that  were  on  the  trailers? 

A.  I  inspected  the  equipment.  Yes,  I  got  out  of 
the  truck. 

Q.  Is  it  your  testimony  that  you  got  out  of 
the  truck  after  you  turned  the  lights  on  for  the 
purpose   of  inspecting  the  lights  on  the  trailers'? 

A.  They  had  to  be  on  for  me  to  inspect  them, 
so  that  the  answer  would  be  ''yes." 

Q.     Is  it  your  testimony  that  you  did  do  that? 

A.     Yes. 

Q.  Would  you  tell  us  w^hether  or  not  there  was 
anybody  present  at  the  time  that  that  was  done? 

A.     I  don't  recall. 

Q.  Mr.  Burr,  as  a  matter  of  fact,  you  don't 
recall  whether  or  not  you  actually  did  that  or  not, 
do  you,  at  this  time? 

A.     That   I   did  what? 

Q.  That  you  got  in  the  truck — in  the  tractor, 
and  you  started  the  motor  and  you  turned  the  lights 
on,  and  that  you  [176]  then  got  out  of  the  tractor 
and  walked  around  the  trailers  to  inspect  the  lights. 
The  fact  is  that  vou  don't  know  or  don't  remember 
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whether  you   did  that   or  not,   isn't  that   a  facf? 

A.  Could  I  give  you  the  normal  practice  for 
inspecting  equipment  in  answer  to  that  question? 

Q.  No.  I  think  that  your  counsel  would  advise 
you  that  if  you  do  not  remember  your  answer  is 
that  you  do  not  remember.  To  say  Avhat  the  normal 
thing  is  does  not  mean  that  you  did  the  normal 
thing.  I  am  simply  asking  you  if  you  do  remember. 
If  you  don't  remember,  it  is  your  duty  mider  your 
oath  to  say  that  you  do  not  remember.  If  you  do  re- 
member, then  I  want  to  know  what  the  fact  is. 

A.     I    don't    remember. 

Q.  So,  Mr.  Burr,  as  a  matter  of  fact,  you  can- 
not say  when  you  drove  the  truck  away  from 
2500  Northwest  25th  Avenue  in  Portland,  Oregon, 
or  you  cannot  tell  me  whether  all  the  lights  on  the 
trailers  were  working  or  not?  Isn't  that  a  fact— that 
you  cannot  testify  to  the  fact  at  this  moment 
whether  they  were  all  working,  or  whether  they 
were  not  all  working? 

A.  They  were  all  working,  or  I  would  never 
have  moved  the  truck  or  equipment.  The  lights  on 
the  sides  of  the  equipment  can  be  seen  from  the 
mirrors.  Their  operation  can  be  told  from  the  cab 
itself.  The  lights  on  the  back  of  the  trailers  were 
inspected  by  me  before  departure. 

Q.  Now,  do  I  understand  you  to  say  that  you  did 
turn  the  [177]  lights  on,  and  you  got  out  of  the 
tractor  and  inspected  the  lights  on  the  rear  of 
the  trailers?  A.     Yes. 
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Q.  Can  you  tell  us  the  approximate  hour  that 
was   done  ? 

A.  It  was  done  between  the  times — what  times 
do  I  refer  to — is  it  10:40? 

(Mr.  Martin  hands  witness  statement.) 

A.     That  was  done  between  10:40  and  11:30. 

Q.  (By  Mr.  Peterson)  would  that  show  up  on 
your  driver's  log? 

A.     The   inspection    of   the    lights? 

Q.     Yes.  A.     No,  sir. 

Q.  Do  you  know  the  name  of  the  person,  whether 
a  mechanic  or  other  employee  of  the  West  Coast 
Fast  Freight,  who  coupled  together  Trailer  No. 
7900  and  Trailer  No.  7901  to  Tractor  No.  3499  on 
the  day  of  May  2,  1953,  or  any  preceding  day? 

A.     I  don't  know. 

Q.     Who  normally  would  do  that? 

A.     The  hostler  that  I  referred  to  earlier. 

Q.     Whose   name   you   cannot   say? 

A.     That  is  correct. 

Q.  Do  you  know  whether  or  not  there  was  a 
tachograph  on  Tractor  No.  3499  that  was  covering 
the  trip  from  Portland,  Oregon,  to  Oakland,  Cali- 
fornia, on  the  night — departing  [178]  on  the  night 
of  May  2,  1953? 

A.  There  is  a  tachograph  installed  in  the  equip- 
ment— is  that  what  you  mean? 

Q.     Yes.  And,  did  it  operate  on  that  night? 

A.     Yes,  sir. 

Q.  Would  that  accurately  record  the  stops  and 
the  speed  of  Tractor  No.  3499  during  that  trip? 
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A.     The  tachograph  would  not  reflect  the  speed. 

Q.     What  would  it  reflect? 

A.  It  would  reflect  the  fluctuations  in  engine 
RPM ;  also,  the  stops  made. 

Q.  Do  you  know  whether  or  not  the  tachograph 
recorded  on  Tractor  3499  on  that  night  was  kept? 

A.     I  don't  know. 

Q.  Do  you  know  whether  or  not  it  was  the 
practice  or  the  custom  of  West  Coast  Fast  Freight 
to  keep  track  of  recordings? 

A.  I  understand  that  they  retain  them  for  a 
certain  length  of  time,  the  limits  of  which  I  don't 
know. 

Q.  Do  you  know  whether  or  not  that  is  two 
weeks  or  two  years? 

A.     At  the  present  time  I  don't  know. 

Q.  Can  you  estimate  whether  that  is  weeks  or 
months?  A.     No,   sir. 

Q.  Do  you  know  a  West  Coast  Fast  Freight 
driver  by  the  name  of  Vassar  ?  A.     Vassar  ? 

Q.     Yes,  sir.  [179] 

A.     No,  sir. 

Q.  I  will  hand  the  same  document  that  I  pre- 
viously referred  to,  that  has  your  signature  on  it, 
or  what  purports  to  be  your  signature — I  will  hand 
it  to  you,  and  it  appears  to  me  that  Tractor  No. 
3298  with  Trailer  7657  left  for  Los  Angeles  at 
11:30  p.m.  on  May  2,  1953,  driven  by  a  driver  by 
the  name  of  Vassar.  Would  that  be  incorrect  in  your 
estimation?  A.     What  is  your  question? 
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Q.  What  I  have  related  to  you,  or  is  that  the 
fact,   or   do   you   know? 

A.     Well,   did  you   state   a   question? 

Q.    Yes,  I  stated 

A.  (Interposing)  :  Would  you  repeat  the  ques- 
tion? 

Q.  I  stated  what  I  purported  to  read  off  the 
document  which  you  hold  in  your  hand.  I  will 
ask  the  reporter  to  read  the  question. 

Mr.  Martin:  He  was  not  there  at  the  time.  I 
do  not  see  how  you  can  ask  him  a  question  as  to 
when  somebody  left. 

Mr.  Peterson:  I  will  now  withdraw  the  question 
and  rephrase  it. 

Q.  (By  Mr.  Peterson)  :  Do  you  know  a  driver 
by  the  name  of  Vassar?  A.     No,  sir. 

Q.  Do  you  know  a  driver  by  the  name  of  E. 
Taylor?  A.     Yes.  [180] 

Q.  Now,  did  you  see  Mr.  Taylor — a  driver  by 
the  name  of  Taylor  on  the  night  of  May  2,  1953? 

A.     I  don't  recall. 

Q.     Do  you  remember  Mr.  Taylor's  first  name? 

A.  I  am  looking  at  this  sign-out  sheet,  and  I 
associate  him  with  equipment  5478.  It  would  be 
Elroy — I  believe  that  that  is  his  name. 

Q.  Did  he  have  a  relief  driver  on  the  trip  that 
he  made?  A.     I   don't  remember. 

Q.  What  appears  to  be  the  sign-out  signature 
besides  Taylor? 

A.     It  cannot  be  read.  I  cannot  read  it. 

Q.    Well,  it  appears  to  me  that  it  is  I.  Saghati. 
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I  don't  know  whether  my  pronunciation  is  correct. 

Do  you  know  a  driver  by  that  name? 

A,     No,  sir. 

Q.     Or    any   similiar    name  ? 

A.  I  would  have  to  study  similarities  to  be  sure, 
but  offhand  I  would  say  no. 

Q.  Do  you  recall  seeing  Elroy  Taylor  on  that 
evening  that  I  asked  you  about?  A.     No,  sir. 

Q.  Do  you  know  what  time  his  truck  No.  5478, 
left,  if  you  know? 

A.  I  don't  know.  However,  the  sign-out  sheet 
states  9:18  p.m. 

Q.  9:18  p.m.,  would  that  simply  mean  that  that 
is  the  time  [181]  that  Elroy  Taylor  reported  for 
work?  A.     I  would  assume  so. 

Q.  So  that  truck,  No.  5478,  might  have  left  at 
10:00  o'clock  or  10:30?  A.     It  could  be.  ' 

Q.  Do  you  know  whether  or  not  that  truck  had 
departed  at  the  time  that  you  came  to  work  at 
twenty  minutes  to  eleven?  A.     I  don't  recall. 

Q.  After  the  equipment,  that  is  Tractor  3499 
with  these  two  trailers  hooked  on,  left  the  terminal 
in  Portland,  that  is,  2500  Northwest  25th  Avenue, 
what  route  did  you  take  or  follow? 

A.  I  went  down  the  water  front,  across  the  Ross 
Island  Bridge,  out  99E  through  Oregon  City,  and 
so  on,  which  is  the  prescribed  route. 

Q.  Did  you  make  any  stops  before  you  arrived 
at  Oregon  City?  A.     No,  sir. 

Q.     Do  you  recall  whether  or  not  you  passed  any 
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vehicles  going  in  the  same  direction  that  you  were 

traveling?  A.     I  don't  recall. 

Q.  Do  you  recall  whether  or  not  you  made  any 
stops  in   Oregon   City?  A.     I   did  not. 

Q.  Were  the  traffic  lights  operating  at  the  hour 
that  you  drove  through? 

A.     What  traffic   lights?   [182] 

Q.  I  will  ask  you  that  in  this  way:  Were  there 
any  traffic  lights  operating  in  Oregon  City  on  the 
night  of  May  2,  1953,  when  you  drove  through 
Oregon  City  with  this  equipment? 

A.  If  it  was  not,  I  would  have  noticed  the 
malfunctioning  of  the  traffic  light  in  Oregon  City, 
and  I  am  safe  in  saying  that  it  was  in  operation. 

Q.  Do  you  know  whether  or  not  you  made  a  stop 
in  obedience  to  a  traffic  control  signal  which  was 
red?  A.     I  don't  remember. 

Q.  Do  you  remember  going  through  the  City  of 
Salem,   Oregon,   on  that  night? 

A.     I   recall    no   incidents. 

Q.  Do  you  recall  driving  through  the  City  of 
Salem,  Oregon,  that  night? 

A.     No,  I  don't  recall. 

Q.  You  don't  recall  whether  you  took  the  truck 
route   or  not  through   Salem? 

A.     It  is  compulsory  that  you  do. 

Q.  I  agree  with  you  that  it  is  compulsory  that 
you  drive  on  other  than  the  re.gular  highway  for 
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through  motor  traffic,  but  do  you  recall  whether 
you  did  take  the  truck  route,  or  whether  you  drove 
on  the  regular  highway? 

A.  This  is  off  the  record — people  cannot  mider- 
stand  how  I'outine  a  trip  is.  That  is  my  way  of 
my  answer. 

Q.  Mr.  Burr,  I  recongnize  that  perfectly,  and 
I  do  not  [183]  want  to  embrrass  you  by  asking 
these  questions. 

A.     There  is  no  embarrassment  whatsoever. 

Mr.  Martin :  Just  answer  the  question.  You  went 
through  Salem,  didn't  you? 

The  Witness:     Naturally. 

Mr.  Martin:  Tell  him  the  facts.  That  is  what 
he  is  asking  you  with  reference  to  that  question. 

The  Witness:  Well,  actually  he  asked  me  if  I 
remembered  going  through.  That  has  been  almost  a 
year  ago — nine  months — certainly  not. 

Mr.  Peterson:     That  is  all  I  want. 

Q.  (By  Mr.  Peterson)  :  Had  you  made  this  run 
on  many  other  occasions  prior  to  this? 

A.     Yes;  on  many  occasions. 

Q.  And  did  the  truck  depart  the  usual — or  was 
this  the  usual  hour  for  the  truck  to  depart? 

A.  They  depart  at  any  and  all  hours — twenty- 
four  hours  a  day. 

Q.  Were  you,  yourself,  as  a  truck  driver  norm- 
ally making  this  run  to  Oakland,  California? 

A.     Yes. 

Q.  When  you  made  a  night  run  did  you  norm- 
ally take  your  lunch  with  you?  A.     No. 
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Q.  Do  you  recall  on  the  night  of  May  2,  1953, 
where  you  ate  supper?  [184] 

A.     I  don't  recall. 

Q.     Do  you  recall  when  you  ate  breakfast? 

A.     I  don't  recall. 

Q.     Do  you   recall   where  you  ate  breakfast? 

A.     I  don't  recall. 

Q.  Do  you  recall  at  any  time  on  that  run  whether 
you  ever  stopped  for  coffee  ?  A.     I  don't  recall. 

Q.  Do  you  recall  whether  at  any  time  you  stop- 
ped for  the  purpose  of  doing  any  mechanical  work 
except   at  cottage   Grove? 

A.     The  logs  would  reflect  all  that. 

Q.  That  is,  the  driver's  log  would  reflect  all 
that?  A.     Yes. 

Q.     And  you  would  have  made  the  entry  in  there? 

A.     Yes,  sir." 

Mr.  Peterson :  Then  I  handed  the  photograph  to 
the  reporter  and  said,  "Will  you  mark  this  photo- 
graph,   Mr.    Reporter?" 

(Thereupon,  photograph  previously  identi- 
fied in  the  deposition  as  Plaintiff's  Exhibit  A 
for  identification  was  marked  Plaintiff's  Ex- 
hibit 33  for  identification.) 

(Reading  of  deposition  continued  as  follows:) 

Q.  (By  Mr.  Peterson) :  I  hand  you  what  has 
been  marked  as  Plaintiff' 's  Exhibit  A,  which  is  a 
photogi'aph.  Do  you  [185]  recognize  what  appears 
in  that  photograph? 
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A.  That  is  a  photograph,  I  would  say,  of  High- 
way 99E  at  Jefferson  Junction. 

Q.  And  as  you  look  at  that  picture  which  direc- 
tion is  the  camera  facing  when  taking  that  picture  ? 

A.     I  would  say  north. 

Q.  And  do  you  recognize  the  sign  which  appears 
in   the   extreme   right   side   of  the   photograph? 

A.  I  see  a  sign  pointing  to  Stay  ton — I  assume  it 
to  be  Oregon — and  Jefferson  and  Scio. 

Q.  You  have  driven  this  Highway  99E  on  many 
occasions,  have  you?  A.     Yes,  sir. 

Q.  And  you  recognize  this  intersection,  or  this 
junction — Jefferson  Junction  from  this  photogi'aph? 

A.  I  don't  recognize  the  photograph  as  the 
Jefferson  Junction,  but  I  associate  the  names — the 
three  names  on  the  sign  itself^on  the  signpost  with 
the  Jefferson  Junction. 

Q.  That  is  to  say  you  are  familiar  with  the 
junction,  aren't  you?  A.     Fairly  so. 

Q.    And  you  recognize  the  picture  of  it  here? 

A.  That  could  be  a  composite  picture.  I  would 
say  no,  I  don't  recognize  it. 

Q.  Let  me  get  this  straight.  When  I  handed  you 
Plaintiff's  [186]  Exhibit  A,  I  asked  you  if  you 
recognized  what  that  was,  and  you  said,  "Yes,  it 
is  Jefferson  Junction." 

A.  And  then  I  went  on  to  make  conditions 
thereof. 

Q.  Is  it  your  testimony  that  you  do  recognize 
it,  or  that  you  don't  recognize  it? 
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A.     It  is  similiar  and  somewhat  familiar. 

Q.  Now,  do  you  recall  on  the  morning  of  May 
3,  1953,  the  hour  that  you  passed  that  intersection, 
or  arrived  at  that  intersection?  A.     No,  sir. 

Q.  Now,  would  your  tachograph  show  the  exact 
number  of  miles  and  the  exact  minute  that  truck 
was  at  Jefferson  Junction  on  that  morning? 

A.     It   can   be   computed — yes. 

Q.     It  can  be  computed? 

A.     It  can  be  computed,  yes. 

Q.  It  can  be  computed  if  you  take  a  similiar — 
or  if  you  would  take  the  same  truck  and  follow 
the  same  route  from  2500  Northwest  25th  Avenue 
southbound  that  you  followed  that  night,  making 
the  same  stops  that  you  made,  you  would  arrive 
there  at  the  same  moment  and  you  could  mathemat- 
ically determine 

A.     (Interposing)  :     I  made  no  stops. 

Q.  You  mean  that  you  never  stopped  for  a  stop 
sign  or  traffic  light  all  the  way  from  Portland, 
Oregon  to  Cottage  Grove?  [187] 

A.  I  assumed  you  to  mean  relief  stops  or  coffee 
stops. 

Q.  I  did  not  mean  that.  I  mean  stops — when 
the  vehicle  comes  to  a  stop.  That  is  what  I  meant. 
I  did  not  mean  to  infer  something  else. 

A.     Go  ahead. 

Q.  Can  it  not  be  mathematically  computed,  the 
precise  moment  that  the  tractor  which  you  were 
driving  with  the  two  trailers  hooked  onto  it — the 
exact  moment  that  it  arrived  at  Jefferson  Junction  ? 
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A.     It  can  be  computed. 

Q.  It  can  be  computed  on  the  basis  of  the  tacho- 
graph, am  I  correct?  A.     That  is  correct. 

Q.  I  believe  you  testified  that  you  passed  Jeffer- 
son Junction  at  1 :00  o'clock  in  the  morning,  or  1 :10. 
Do  I  correctly  remember  what  you  testified? 

A.     I  believe  that  is  the  hour  that  I  stated — yes. 

Q.  You  mean  to  say  approximately  1:00  o'clock 
or  ten  minutes  after  1:00  o'clock  but  you  are  not 
saying  that  that  is  the  precise  moment? 

A.     No. 

Q.     But  thas  is  your  best  estimate? 

A.     That  is  correct. 

Q.  At  the  time  that  you  came  to  Jefferson  Junc- 
tion do  you  recall  whether  you  saw  any  other 
traffic?  [188] 

A.     I  don't  recall. 

Q.  Do  you  recall  at  any  time  after  you  left 
Salem,  Oregon,  weather  or  not  you  passed  any 
motor  vehicles  going  in  the  same  direction  that  your 
equipment  was  going?  A.     I  don't  recall. 

Q.  After  leaving  Salem,  Oregon  until  the  time 
that  you  made  a  stop  at  Cottage  Grove,  Oregon,  do 
you  recall  whether  or  not  you  ever  passed  any  motor 
vehicles  going  in  the  same  direction  that  you  were 
going?  A.     I  don't  recall. 

Q.  Do  you  remember  the  condition  of  the 
weather  at  all  on  that  night? 

A.     I  don't  remember. 

Q.     Do   you   recall  whether   or  not   you  passed 
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other  vehicles  after  you  left  Salem,  Oregon,  going 
in  the  opposite  direction  from  the  direction  in 
which  you  were  traveling? 

A.     I  don't  remember. 

Q.  Do  you  recall  seeing  any  other  trucks  or 
trailers  on  the  highway  proceeding  in  the  same  di- 
rection as  yourself  on  that  night  *? 

A.     I  don't  recall. 

Q.  I  believe  you  testified  that  you  stayed  on  the 
right  side  of  the  highway  all  of  the  way  from 
Portland,  Oregon,  to  Cottage  Grove.  Now,  did  I 
understand  you  correctly  to  say  that  you  did  stay 
on  the  right  side  of  the  highway  all  of  the 
way?   [189] 

A.  It  is  customary  for  good  drivers  to  stay  on 
the  right-hand  side  of  the  highway,  unless,  of  course, 
passing  other  equipment  or  cars,  and  I  also  said 
that  I  did  not  remember  whether  or  not  I  passed 
any  vehicles. 

Q.  Then  the  fact  is  that  you  don't  remember 
whether  you  passed  any  vehicles  going  in  the  same 
direction  that  you  were  going,  and,  therefore,  you 
cannot  remember  whether  you  stayed  on  the  right 
half  of  the  highway  all  the  way,  because  if  you 
did  pass  other  vehicles  you  would  be  on  the  left 
half  of  the  highway  isn't  that  the  fact? 

A.  Mathematically  that  would  be  right — geo- 
graphically, I  mean. 

Q.  I  do  not  mean  to  be  argumentative  about  it, 
but  you  don't  remember  whether  you  passed  other 
vehicles  or  not?  A.     Yes,  that  is  correct. 
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Q.  And,  therefore,  you  don't  remember  whether 
you  were  on  the  opposite  side  of  the  highway? 

A.     That  is  correct. 

Q.  Now,  do  I  understand  you  to  say  that  at 
Cottage  Grove  you  inspected  the  lights  on  the 
tractors  and  trailers'?  A.     That  is  right. 

Q.     Now,  what  did  you  do  to  inspect  them'? 

A.  At  a  stop  of  that  nature  we  do  what  we 
call  a  visual  inspection,  which  consists  of  a  walk 
around  the  equipment  and  visually  seeing  if  all 
the  lights  were  burning. 

Q.  Did  you  look  at  the  connections  of  all  the 
lights'?  [190] 

A.     No,  sir. 

Q.    (Continuing)  :    at  the  time  that  you  made 

the  inspection? 

A.  When  I  say,  "No,  sir,"  I  mean  it  is  not  cus- 
tomary in  an  inspection  of  that  sort  to  check  the 
connections. 

Q.  Do  3"ou  remember  whether  or  not  at  the  time 
that  you  made  your  inspection  the  truck  headlights 
were  on?  A.     I  don't  remember. 

Q.  Now,  when  you  turned  the  front  headlights 
on  on  this  tractor  and  trailers,  did  that  also  turn  all 
of  the  other  lights  on? 

A.     No.  The  switches  are  separate. 

Q.  Will  you  tell  us  what  are  commonly  referred 
to  as  clearance  lights? 

A.  Clearance  lights  are  the  lights  which  I  de- 
scribed as  the  lights  which  are  on  the  sides,  the 
front,  back  and  so  forth. 
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Q.  Is  it  possible  for  3^ou  to  have  passed  a  motor 
vehicle  going  in  the  same  direction  as  yourself  at 
Jefferson  Junction  on  that  morning  and  you  not  now 
remember  it?  A.     It  is  possible. 

Mr.  Peterson :     I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Martin: 

Q.  Mr.  Burr,  this  Drivers'  Sign-out  Sheet,  under 
the  column,  "Time  left,"  with  your  signature  shows 
the  hour  of  10  :I0,  and  you  testified  that  that  was  the 
time  that  you  [191]  reported  for  work  and  picked 
up  your  bills.  What  did  you  do  between  10:20  and 
the  time  you  left,  at  11:30? 

A.  That  time  involved  consisted  of  a  thorough 
inspection  of  the  equipment,  and  in  this  case  prob- 
al:>ly  it  could  have  included  cleaning  out  or  wiping 
up  the  equipment,  which  is  quite  common  at  the 
start  of  a  trip. 

Q.  What  is  the  standard  procedure  of  drivers, 
and  yourself  included,  on  inspection  before  you 
take  equipment  from  the  terminal  at  Portland  ? 

A.  It  is  the  practice  to  thoroughly  ins^ject  the 
equipment — as  a  matter  of  fact,  it  is  a  company 
rule,  which  includes  checking  the  oil;  checking  all 
the  lights,  switches,  instruments,  running  gear,  con- 
nections, and  the  brakes  are  also  tested  before  pull- 
ing out;  fifth  wheel  connections,  and  landing  gear. 

Q.  Well,  did  you  follow  the  standard  procedure 
of  inspection  befoi^e  leaving  on  this  tri])  at  11  :30? 

A.     Yes. 
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Q.     On  the  night  of  May  2nd^  A.     Yes. 

Q.  Counsel  asked  you  a  number  of  questions, 
whether  you  were  in  the  truck,  or  out  of  it,  when 
the  lights  were  turned  on,  and  whether  you  in- 
spected the  equipment  and  its  lights  before  you 
drove  the  vehicle  out  of  the  terminal.  Did  you  in- 
spect the  equipment  and  its  lights  before  you  drove 
the  [192]  vehicle  out  of  the  terminal? 

A.     Yes. 

Q.  And  you  were  also  asked  the  question  by 
other  counsel  as  to  whether  or  not  you  might  have 
passed  other  cars  and  you  said  that  you  could  not 
remember,  and  I  think  I  asked  you  whether  it  was 
possible  that  you  might  have  passed  some  car  at  the 
junction  that  you  could  not  now  definitely  remember. 
My  question  is  this :  Did  you  stay  on  your  right  side 
of  the  highway  at  all  times  when  you  met  any  north- 
bound traffic'?  A.     Yes,  sir. 

Q.  And  if  you  did  pass  any  vehicle  at  any  time  it 
would  have  been  on  an  occasion  when  there  was  no 
northbound  traffic   coming   towards   you? 

Mr.  Peterson:  I  object  to  that  as  leading,  your 
Honor. 

Q.  (By  Mr.  Martin)  :  Well,  just  state  what  you 
did,  if  you  did  have  occasion  to  pass  a  vehicle. 

A.  If  I  had  occasion  to  pass  a  vehicle  I  would 
have  made  a  pass  at  a  time  when  there  was  no  north- 
bound vehicle  or  equipment  within  a  dangerous  or 
impassable  distance,  which  is  a  common  safety 
measure. 

Mr.  Martin:     That  is  all. 
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Recross-Examination 
By  Mr.  Peterson: 

Q.  But  the  fact  is  that  you  don't  remember 
whether  you  ever  passed  any  cars  going  in  the  same 
direction  that  you  were  going  after  you  left  Port- 
land, Oregon,  until  you  arrived  at  [193]  Cottage 
Grove.  Isn't  that  the  fact? 

A.     That  is  the  fact. 

Mr.  Gearin:  Now,  we  object  to  the  rest  of  this, 
your  Honor,  as  being  entirely  irrelevant,  immaterial, 
improper,  prejudicial,  and  generally  improper. 

Mr.  Peterson:  I  think  it  is  utterly  immaterial, 
your  Honor,  because  it  relates  to  the  signing  of  the 
deposition. 

The  Court:     That  is  all.  We  will  take  a  recess. 

(Jury  retires  for  recess.) 

Mr.  Gearin:  At  this  time,  your  Honor,  since 
plaintiff  has  rested  and  we  have  had  the  ])enefit  of 
the  testimony  of  Mr.  Burr,  I  move  on  behalf  of  Mr. 
Burr  alone  for  an  order  directing  the  jury  to  re- 
turn a  verdict  in  his  favor  and  against  plaintiff  on 
the  ground  and  for  the  reason  that  while  there  is 
testimony  in  the  record  that  there  was  a  West  Coast 
Fast  Freight  truck  there,  if  creditable  evidence, 
there  is  no  testimony  at  all  that  Mr.  Burr  was  the 
driver  of  the  truck  or  that  there  were  no  other  West 
Coast  Fast  Freight  trucks  there  at  the  same  time, 
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and  I  refer  to  the  Drivers '  Sigii-out  Sheets  which  in- 
dicate that  there  were  more  drivers.  Mr.  Yassar  was 
there;  maybe  somebody  else.  There  is  no  evidence, 
creditable  or  otherwise,  to  tie  in  Mr.  Burr  with  this 
particular  operation,  and  I  think  he  should  be 
granted  a  directed  verdict  on  that  basis  alone.  [194] 

Mr.  Peterson:  Your  Honor,  I  think  the  motion 
for  a  directed  verdict  is  improper  before  defendant 
finishes  his  case,  and,  secondly,  I  think  it  is  clear 
he  was  there  at  the  time.  According  to  his  own  testi- 
mony, he  was  there  at  1 :00  or  1 :10  although  he  did 
not  say  it  was  a  precise  moment.  He  was  there  at 
1:00  or  1:10  according  to  his  testimony. 

The  Court:  There  is  no  evidence  that  another 
AYest  Coast  Fast  Freight  truck  was  not  there  at 
one  o'clock,  precisely  at  that  time.  There  is  no  one 
else  who  saw  this  man.  There  is  no  evidence  that  no 
other  trucks  were  operating  at  the  same  time. 

]\[r.  Peterson:  The  sign-out  sheet,  I  think,  is 
rather  clear  about  that,  your  Honor.  I  think  it  would 
be  an  invasion  of  the  jury's  province  not  to  let  the 
jury  determine  the  facts. 

Mr,  Gearin:  Your  Honor,  it  does  not  reflect  the 
time  he  left  but  reflects  the  time  he  went  to  work. 

The  Court:  What  about  the  tachograph?  Are 
you  going  to  have  any  other  evidence  about  where 
that  is? 

Mr.  Gearin:  No,  your  Honor,  I  have  made  con- 
siderable effort  to  obtain  the  tachograph  before  the 
deposition  of  Mr.  Burr  and  since,  and  I  have  been 
informed  that  those  logs  are  all  destroyed  ten  days 
following  unless  there  has  been  an  accident. 
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The  Court :  Are  you  going  to  have  any  evidence 
to  that  effect? 

Mr.  Gearin:  No,  your  Honor,  we  just  cannot 
find  it,  [195]  and  I  have  not  got  it.  It  has  been 
destroyed.  We  cannot  find  it. 

The  Court :  Are  you  going  to  explain  the  absence 
with  an  official  from  the  company?  That  is  what  I 
am  asking  you. 

Mr.  Gearin :  No,  your  Honor,  they  have  to  prove 
he  was  there.  We  do  not  have  to  prove  he  was  not 
there.  No  inferences  can  be  drawn  by  our  lack  of 
e^ddence,  your  Honor,  because  under  the  federal 
discovery  rules  they  have  as  much  access  to  that  as 
we  do.  In  the  State  Court  it  might  be  different. 

The  Court:  You  say  that  if  he  argues  that  you 
should  have  brought  the  tachograph  here  that  that  is 
an  improper  argument? 

Mr.  Gearin:  As  I  understand  the  rule  here  in 
Federal  Court,  you  cannot  comment  on  the  failure 
to  produce  testimony  the  same  way  I  could  not  argue 
why  didn't  they  produce  Mr.  Walker  as  a  witness. 
I  would  not  be  entitled  to  ask  that  type  of  ques- 
tion to  the  jury  or  make  that  argument. 

Mr.  Peterson:  Mr.  Swan  testified  that  the  rec- 
ords were  kept  but  he  did  not  laiow  where  they 
were ;  that  they  would  be  transferred  from  Portland 
to  Oakland,  California,  he  thought.  The  defendant 
said  that  the  driver's  log  was  in  Seattle,  Washing- 
ton, on  the  date  of  his  deposition,  February,  1954. 

The  Court:  Mr.  Swan  testified  that  that  is  not 
in  [196]  his  department.  He  does  not  l^now  any- 
thing about  that. 
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Mr.  Gearin:  They  could  have  taken  depositions 
of  the  officials  if  they  wanted  to  produce  it,  your 
Honor.  I  can  only  give  at  this  time  to  the  Court  my 
personal  assurance  that  I  have  done  everything  I 
can  to  obtain  their  records. 

Mr.  Peterson:  I  have  filed  herein  a  notice  to 
produce. 

The  Court :  I  am  going  to  permit  you  to  explain, 
if  you  desire,  the  steps  that  you  went  through  in 
trying  to   obtain  the  tachograph. 

Mr.  Gearin:     Thank  you,  your  Honor. 

The  Court:  To  explain  its  absence,  and  then  he 
can  make  any  argument  he  wants  on  that.  At  the 
conclusion  of  the  case  you  may  make  a  motion  on 
behalf  of  Mr.  Burr.  I  do  not  know  about  that.  How 
would  you  be  prejudiced  if  I  dismissed  him  out  of 
the  case? 

Mr.  Peterson:  I  think  it  would  render  the  ver- 
dict of  the  jury  speculative  then  as  to  the  proof  of 
the  other  trucks  because  I  do  not  think  that  we  have 
proved  that  other  trucks  were  in  the  area,  and  it 
would  leave  it  purely  speculative  as  to  the  other 
trucks.  I  think  we  have  proven  facts  from  which  a 
jury  may  infer  that  he  was  the  driver,  on  the  basis 
of  his  own  admissions,  he  being  there  at  one  o'clock. 

(Discussion  between  Court  and  Counsel.) 

The  Court :  I  am  going  to  leave  it  up  to  you,  Mr. 
Peterson.  [197]  You  make  up  your  mind  as  to  how 
you  want  that  done.  You  have  the  statement  that  he 
was  around  there  at  one  o'clock,  between  1:00  and 
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1:10.  Is  that  sufficient  evidence  to  hold  him?  I  am 
going  to  give  you  that  responsibility. 

(Thereupon,  the  jury  returned  from  recess 
and  the  following  proceedings  were  had.) 

Mr.  Gearin:  I  would  like  at  this  time,  your 
Honor,  to  introduce  in  evidence  pre-trial  Exhibit 
No.  27  which  is  a  certified  photostatic  copy  of  the 
complaint  in  the  Circuit  Court  of  Multnomah 
County,  State  of  Oregon,  entitled  "Dorothy  Walker 
vs.  Janice  Holman,  et  al.  And  photographs  being 
Nos.  26-A  to  E,  inclusive. 

The  Court:     What  number  is  that  complaint? 

Mr.  Gearin:  That  is  27,  indicated  as  No.  7  in 
the  copy  of  the  pre-trial  order  which  your  Honor 
has. 

The  Court:     Very  well. 

Mr.  Gearin:  And  the  photographs  Nos.  26-A  to 
E  which  are  indicated  as  No.  6.  The  numbers  were 
changed  to  accommodate  the  court  reporter,  your 
Honor. 

The  Court:     Is  there  any  objection? 

Mr.  Peterson:  Might  inquire  the  purpose  of  the 
first  exhibit  referred  to? 

Mr.  Gearin:     You  mean  the  complaint? 

Mr.  Peterson:     Yes. 

Mr.  Gearin :     Do  you  want  me  to  state  that  now  ? 

Mr.  Peterson :  I  would  like  to  know  the  general 
purpose.  [198] 

Mr.  Gearin:  The  purpose  of  it  is  primarily  for 
the  purpose  of  impeachment,  your  Honor.  It  shows 
that  on  August  27th  there  was  filed  in  the  State 
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Court  a  complaint  which  alleges  that  at  a  point  three 
and  a  half  months  after  the  accident  at  Jake's  that 
the  plaintiff  made  a  claim  of  permanent  injuries  to 
her  back  and  permanent  aggravation  of  a  pulmonary 
condition  of  tuberculosis  which  is  in  direct  conflict 
to  her  testimony  under  oath  here,  and  it  shows  that 
she  there  was  previously  damaged  in  the  sum  of 
$25,000,  practically  the  same  injuries  which  she  is 
now  seeking  to  recover  from  against  us.  I  think  it 
is  material  for  that  purpose. 

Mr.  Peterson:  Your  Honor,  I  assume  that  the 
witness  has  admitted  everything  counsel  has  stated, 
that  a  complaint  was  filed,  and  it  was  settled,  and 
the  reasons  for  it.  I  do  not  think  it  is  proper. 

The  Court:  Objection  overruled.  It  may  be  ad- 
mitted. 

(Document,  phostatic  copy  of  complaint,  pre- 
viously marked  Defendants'  Exhibit  No.  27  for 
identification,  received  in  evidence.)   [199] 

Mr.  Gearin :     Call  Mr.  Lehr. 

DUANE  W.  LEHR 

a  witness  called  in  behalf  of  defendants,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  ]»lr.  Gearin: 

Q.     Where  do  you  live,  Mr.  Lehr? 

A.     3325  Abraham  Avenue,  Salem,  Oregon. 

Q.     What  is  your  occupation? 
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A.  Patrolman,  City  of  Salem  Police  Depart- 
ment. 

Q.     What  was  your  occupation  May  3,  1953? 

A.     Deputy   Sheriff,   Marion   Count}',   Oregon. 

Q.  Did  you  on  the  date  of  May  3,  1953,  arrive  at 
the  scene  of  an  accident  at  South  Jefferson  Junc- 
tion and  U.  S.  Highway  99E?  A.     I  did. 

Q.     What  did  you  see  when  you  arrived? 

A.  The  first  thing  that  was  brought  to  my  at- 
tention was  the  fact  that  the  L.A.-Stattle  truck  was 
parked  on  the  right-hand  side  facing  north  with  its 
flares  out. 

Q.     Did  you  see  a  passenger  car? 

A.     Pardon  ? 

Q.  Did  you  see  a  passenger  car  there  somewhere 
off  the  highway? 

A.     Did  I  see  one  there  ?  One,  that  was  all.  [200] 

Q.     What  did  you  do? 

A.  I  got  out  of  this  automobile  I  was  riding  in 
with  a  friend  of  mine.  We  were  coming  back  from 
Lebanon.  We  got  out,  and  I  saw  a  lady  that  was 
later  identified  as  Dorothy  Walker  lying  on  the  east 
shoulder. 

Q.     Did  you  talk  to  Mrs.  Walker  at  that  time  ? 

A.     I  did. 

Q.  Did  she  say  anything  as  to  how  she  got  to 
where  she  was? 

Mr.  Peterson:  Objected  to  as  leading  and  im- 
proper in  form. 

The  Court:  I  will  sustain  the  objection.  Ask  the 
question  over  again  . 


222  Dorothy  S.  Walker  vs. 

(Testimony  of  Duane  W.  Lelir.) 

Q.  (By  Mr.  Gearin) :  Did  you  have  any  con- 
versation with  Mrs.  Walker?  A.     I  did. 

Q.  What  was  the  subject  of  your  conversation 
with  her? 

A.  I  asked  her  what  happened,  and  she  said  she 
was  run  off  the  road  by  a  truck. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
made  any  inquiries  of  Mrs.  Walker  as  to  her  knowl- 
edge concerning  the  identity  of  that  truck? 

Mr.  Peterson:  Objected  to  as  leading,  your 
Honor. 

The  Court:     Objection  overruled. 

The  Witness:  I  asked  her  on  two  different  oc- 
casions repeatedly  what — if  she  could  identify  the 
truck  so  we  could  radio  ahead  in  some  other  way. 
Of  course,  I  was  not  [201]  in  a  radio  equipped  car, 
but  we  could  have  made  contact  immediately  to 
stop  a  truck  that  was  involved,  and  I  asked  her  what 
truck  it  was.  She  didn't  know.  I  asked  her  again 
to  describe  the  truck,  She  said,  "All  I  know  it  had 
silver  on  it." 

Q.  Was  there  anybody  else  that  had  been  with 
her  at  that  time?  A.     Pardon. 

Q.  Was  there  anybody  that  had  been  in  the  car 
with  her  in  this  vicinity  that  night  ?  A.     Yes. 

Q.  Do  you  recognize  the  lady  sitting  in  the  front 
row  in  the  back  there  ?  A.     By  name,  yes. 

Q.     Did  you  have  a  conversation  with  her? 

A.     I  did. 

Q.     What  did  she  tell  you? 
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A.  She  told  me  it  happened  so  fast  she  didn't 
know  what  happened. 

Mr.  Gearin:     You  may  inquire. 

Cross-Examination 
By  Mr.  Peterson: 

Q.     What  time  did  you  arrive,  officer? 

A.  What  time  did  I  arrive  ?  By  the  time  element 
I  would  say  it  was  approximately  a  quarter  to  two 
or  two  o'clock  on  May  3rd.  [202] 

Q.     A  quarter  to  two  or  two  o'clock? 

A.     Between  that  time,  yes. 

Q.  Did  you  make  any  notations  at  the  time  as  to 
the  time  that  you  did  arrive  ?  A.     I  did. 

Q.     You  did?  A.     Yes. 

Q.     You  have  them  with  you? 

A.     No,  I  do  not. 

Q.     Were  you  in  uniform  at  the  time? 

A.     Pardon  ? 

Q.     Were  you  in  uniform  at  the  time? 

A.     No,  I  was  not. 

Q.     You  were  riding  with  a  friend? 

A.     Yes. 

Q.     And  coming  from  Albany  to  Salem? 

A.     I  was  coming  from  Lebanon  to  Salem. 

Q.  Lebanon.  I  wonder  if  the  aerial  photographs 
might  be  shown  to  the  witness  in  order  that  we  might 
place  the  direction  of  the  truck  that  he  has  referred 
to.  Mr.  Lehr,  might  I  ask  the  numbers  of  those  two 
exhibits.  Would  vou  advice  me? 
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A.     This  is  No.  11. 

Q.     Do  you  recognize  the  directions  there? 

A.  According  to  the  aerial  photograph,  I  would 
say  this  [203]  is  noi-th,  south,  east  and  west.  (In- 
dicating.) 

Q.  Could  you  mark  it  on  there,  if  you  recognize 
it,  which  the  directions  are"?  Turn  it  over  on  the 
back  and  mark  it  whatever  the  directions  are  if  you 
recognize  it. 

A.  It  is  similar  although  I  have  never  seen  an 
aerial  photogTaph  of  the  Jefferson  Junction.  It  is, 
I  would  assume  is  similar  to  the  clover  leaf  at  Jef- 
ferson Junction. 

The  Court:  Do  you  know  what  the  directions 
are  ?  Do  you  know  what  north  is  on  that  ? 

Mr.  Peterson:     Yes,  I  do. 

The  Witness:  Let  us  see,  according  to  this  I 
imagine  north  is  over  here ;  it  that  correct  1 

Q.  I  camiot  see  the  photograph.  The  jury  can- 
not either. 

(Exhibit   displayed  to  the  jury.) 

Q.  Referring  to  Exhibit  No.  11,  do  you  recog- 
nize first  the  clover  leaf  there?  That  is  a  circle 
highway  ?  A.     Yes. 

Q.  Then  which  direction  does  it  appear  to  you 
to  run?  Examine  the  top  of  the  photograph. 

A.     Well,  that  appears  to  be  west. 

Q.  I  think  you  are  incorrect.  It  is  east.  The 
highway  runs  in  that  direction,  and  the  photograph 
was  taken  lookino^  east. 
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A.  As  I  stated,  I  am  not  familiar  with  aerial 
photography  in  that  area.  [204] 

Q.  Well  then,  perhaps  this  other  one  would  be 
better  for  you  then.  No.  12.  Can  you  tell  us  which 
direction  that  is  looking? 

The  Court:  We  are  not  going  into  that.  You 
tell  him  which  direction  it  is  because  the  man  never 
saw  the  aerial  photograph.  You  are  not  quizzing 
him  about  it.  You  tell  him  what  the  directions  are 
there. 

Mr.  Peterson:     Very  well. 

Q.  May  I  state  to  you,  Mr.  Lehr,  that  on  No. 
12 

Mr.  Gearin:  Mr.  Peterson,  may  I  make  this 
suggestion?  Why  don't  3^ou  put  the  Portland  and 
the  Albany  directions  on  there.  I  think  that  may  be 
easier  because  the  highway  may  not  run  a  true 
direction. 

Mr.  Peterson:  I  will  mark  down  at  the  bottom 
with  an  arrow  "to  Albany"  and  at  the  top  an  arrow 
"to  Portland."  Is  that  satisfactory? 

Mr.  Gearin:     Fine. 

Mr.  Peterson :  I  will  do  the  same  as  to  the  other 
one. 

Q.  Now  then,  if  you  have  these  directions  fixed 
in  your  mind,  would  you  hold  it  up,  hold  up  No.  11 
so  that  the  jury  could  see  it.  Where  was  the  truck 
that  you  referred  to  that  was  stopped  there? 

A.  The  truck  that  I  have  reference  to  would  be 
on  the  right-hand  side  parked  approximately  in  this 
vicinity  (indicating).  [205] 
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Q.  Did  you  see  an  automobile  that  was  over  the 
bank  ? 

A.     At  which  time  ?  When  I  arrived  or  later  ? 

Q.     When  you  arrived. 

A.     When  I  arrived,  no. 

Q.  Did  you  see  an  automobile  over  the  bank  at 
a  later  time?  A.     I  did. 

Q.  Did  you  see  any  tracks  where  the  car  had 
gone  over  the  bank? 

A.  At  that  particular  time  my  first  interest  was 
injuries  and  so  forth,  and  I  was  not  making  any — I 
was  making  a  preliminary  investigation  for  the  in- 
juries only. 

Q.  Later  did  you  see  tracks  that  lead  off  the 
highway  down  over  the  bank?  A.     Yes. 

Q.  Mr.  Lehr,  did  you  make  any  notations  of  the 
conversation  that  you  held  with  Mrs.  Walker  here 
on  my  right,  on  that  morning?  A.     I  did. 

Q.     You  did  make  a  notation?  A.     I  did. 

Q.     Do  you  have  your  notation  with  you? 

A.     I  have  not. 

Q.     You  have  not?  A.     No. 

Q.  Have  you  refreshed  your  recollection  from 
that?  A.     Have  I?  [206] 

Q.     Yes.  A.     Yes. 

Q.  Mr.  Lehr,  what  was  her  condition?  Would 
you  tell  the  jury  what  her  condition  was  as  you  ob- 
served it? 

A.     Her  condition  when  I  observed  her? 

Q.     Yes. 
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A.  When  I  saw  Mrs.  Walker  she  was  laying  with 
her  head  to  the  north,  feet  to  the  south,  on  the  east 
side  of  the  shoulder,  and  her  condition  as  I  ob- 
served at  the  time,  well,  that  was  all  it  was,  I  would 
say. 

Q.     Did  you  observe  any  blood? 

A.     I  did  not. 

Q.     Did  you  observe  any  vomitus? 

A.     I  did  not. 

Q.  Did  you  observe  the  condition  of  her  cloth- 
ing? A.     I  did. 

Q.     What  kind  of  clothing  did  she  have  on? 

A.     Dark  clothing. 

Q.     Any  dirt  or  mud  or  other  debris  on  it? 

A.  There  was  dirt,  naturally,  from  the  supposed 
climb  up  this  hill  that  she  said  she  made. 

Q.     Was  there  a  blanket  under  her  head? 

A.     Not  at  the  time.  I  put  one  there. 

Q.  Did  you  identify  yourself  as  being  a  police 
officer?  A.     I  did.  [207] 

Q.     You  told  Mrs.  Walker  that  at  that  time? 

A.     I  did. 

Q.     Where  was  Miss  Renfro? 

A.     Miss  Renfro  was  laying  down  over  the  hill. 

Q.     How  far  in  distance  was  that? 

A.  I  would  say  approximately  20  feet  or  some- 
thing like  that. 

Q.     Twenty  feet?  A.     Yes. 

Q.     That  is  down  the  bank? 

A.     Down  the  embankment,  yes. 

Q.     What  was  her  condition  as  you  observed  it? 
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A.  Her  condition,  her  head  was — she  was  laying, 
oh,  southwest  we  will  say  on  this,  the  side  of  the 
embankment  right  at  the  bottom  of  the  bank. 

Q.  Mr.  Lehr,  do  I  understand  you  to  say  that 
you  asked  Mrs.  AValker  what  happened,  and  she 
said  that  she  was  forced  off  the  higliAvay  by  a  truck  ? 

A.     That  is  right. 

Q.  Did  you  ask  her  what  did  the  truck  look  like ; 
is  that  correct?  A.     That  is  right. 

Q.     Did  she  not  tell  j^ou  that  it  was  a  silver  truck  ? 

A.  She  said  it  was  a  silver  truck — silver  colored 
truck  and  that  it  had  silver  on  it.  That  was  all. 

Q.  Didn't  you  at  that  time  say  to  her,  "Can't 
3^ou  tell  us  more  about  the  truck,"  and  she  said, 
*'I  am  hurt.  I  do  not  [208]  want  to  tell  you  any  more 
about  it,"  or  words  to  that  effect?  A.     No. 

Mr.  Peterson:     No  further  questions. 

Mr.  Gearin :     Thank  you,  Mr.  Lehr.  That  is  all. 

(Witness  excused.)   [209] 

WALDEN  WADDLE 

a  witness  produced  in  behalf  of  defendants,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gearin : 

Q.  AVhere  do  you  live,  Mr.  Waddle? 

A.  West  Fir,  Oregon. 

Q.  Where  were  you  living  in  May,  1953? 

A.  1125  East  Seventh,  Albany,  Oregon. 
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Q.     By  whom  were  you  employed  on  that  date? 

A.      The  A.  A.  Towing  Company,  Albany,  Oregon. 

Q.     Were  you  a  tow  truck  operator? 

A.     Yes. 

Q.  Did  you  go  out  to  the  scene  of  an  accident  in 
the  early  morning  hours  of  May  3,  1953,  at  South 
Jefferson  Junction?  A.     I  did. 

Q.  What  did  you  see  with  reference  to  an  auto- 
mobile there? 

A.  A  Buick  car  down  off  the  road  on  the  east 
side  of  the  junction. 

Q.     ^Hiat  was  your  purpose  in  going  out  there? 

A.     To  take  the  car  to  Alban}^ 

Q.  Had  you  been  given  any  information  with  re- 
gard to  the  condition  of  the  car  before  that? 

A.     No. 

Q.  What  was  the  condition  of  the  car  when  you 
saw  it?  [210] 

A.  It  was  sitting  on  the  bottom  of  the  grade 
with  two  wheels  on  the  side  of  the  grade  giving  the 
car  somewhat  of  a  tilt.  It  had  not  tipped.  The  doors 
were  closed;  lights  were  off.  The  car  had  been 
taken  care  of  by  someone. 

Q.     Where  were  the  keys  ? 

A.  They  had  been  removed  from  the  switch,  and 
I  found  them  in  the  car. 

Q.     What  did  you  do  to  the  car? 

A.  Due  to  the  muddy  condition  of  the  ground, 
I  could  not  drive  the  tow  truck  to  the  car  so  I  in- 
spected the  car  and  found  that  I  couJd  drive  it,  so  I 
drove  it  out  near  enough  to  the  place  I  could  get 
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the  tow  truck  so  that  I  could  draw  the  car  across 

the  mud  and  hook  up  to  the  tow  truck. 

Q.  Did  you  observe  any  blood  in  the  front  seat 
of  the  car?  A.     I  did  not. 

Q.     Did  you  get  in  behind  the  wheel"? 

A.     I  did. 

Q.     Was  the  car  in  drivable  condition? 

A.     I  drove  it. 

Q.     Did  you  observe  any  damage  to  the  car? 

A.  There  was  slight  body  damage.  I  found  no 
mechanical  damage. 

Q.  Then  after  you  got  it  out  of  the  mud  what 
did  you  do  with  the  car? 

A.  I  took  the  car  onto  the  south  branch  of  the 
road  rumiing  [211]  from  Jefferson  towards  Albany, 
and  I  raised  it  up,  crawled  underneath  and  checked 
the  automatic  transmission  to  see  that  there  would 
be  no  harm  done  in  towing  it ;  found  nothing  wrong 
so  I  drove  on  to  Albany  with  the  car. 

Q.     Did  you  tow  it  in?  A.     Yes. 

Q.     Why  did  you  tow  it  in? 

A.  I  was  there  with  the  tow  truck.  I  was  alone.  I 
had  to  tow  one  outfit  to  get  both  in. 

Q.  Will  you  describe  the  body  damage  that  you 
saw  to  the  car? 

A.  There  was  slight  damage  to  the  front  bumper, 
a  broken  section  on  the  lower  part  of  the  grille,  and 
a  crushed  in  place  under  one  door. 

Mr.  Gearin:     You  may  inquire. 
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Cross-Examination 
By  Mr.  Peterson: 

Q.  How  far  down  was  this  car  from  the  level 
of  the  highway'? 

A.     The  grade  there  is  a  little  over  20  feet. 

Q.     That  wonld  be  20  feet  down  from  the  level? 

A.     The  vertical  height. 

Q.  From  the  front  of  the  car  to  the  top  of  the 
highway  would  be  a  distance  of  20  feet ;  is  that  cor- 
rect? 

A.  Straight  down,  if  you  draw  a  line  straight 
out  from  the  top  of  the  highwa,y,  dropped  it  down, 
is  the  distance  I  mean. 

Q.     A  fall  of  20  feet?  [212]  A.     Yes. 

Q.  But  if  you  took  an  angle,  what  is  the  dis- 
tance there?  A.     Oh,  I  would  say  29  feet. 

Mr.  Peterson:  May  those  j^ictures  be  shown  to 
the  witness,  the  small  ones? 

(Photographs  presented  to  the  witness.) 

Q.  (By  Mr.  Peterson) :  Handing  you  those 
small  photographs,  I  believe  they  are  numbered 
1-A  to  J,  inclusive,  I  will  ask  you  if  that  appears  to 
be  the  spot  where  the  accident  occurred? 

A.     In  that  first  one  I  see  no  marks  to  recognize. 

Mr.  Gearin:  What  is  the  number  on  the  ))ack, 
Mr.  Waddle? 

The  Witness:  1-G.  1-B  is  in  the  vicinity  of  the 
accident. 
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The  Court:  What  is  it  that  you  want  to  know, 
Mr.  Peterson? 

Mr.  Peterson:  I  want  to  laiow  if  he  saw  any 
car  tracks  immediately  south  of  the  highwa}^  sign — 
when  you  were  there. 

The  Witness:  Down  the  grade  where  the  car 
traveled  % 

Q.  AVherever  off  the  highway  and  down  the 
grade. 

A.     I  did  not  work  on  top  of  the  grade. 

Q.     You  were  not  on  top  of  the  grade? 

A.    No. 

Q.  Were  there  tracks  or  were  there  not  tracks 
when  you  were  there? 

Mr.  Gearin :     He  said  he  was  not  there. 

The  Witness:  I  was  not  on  top  of  the  [213] 
grade. 

Q.  (By  Mr.  Peterson)  :  You  did  not  go  on  top 
of  the  grade?  A.     I  did  not. 

Q.  Your  tow  truck  was  down  in  the  bank  in  the 
field  or  cut  or  ditch  or  whatever  you  want  to  call 
it? 

A.  No,  I  had  to  drive  the  car  from  where  it  was 
out  to  the  place  I  could  get  the  tow  truck,  get  it 
close  enough  to  the  tow  truck  for  my  cables  to 
reach. 

Q.  Can  you  tell  the  jury  how  far  that  car  was 
from  the  center  of  the  highway  which  goes  east  at 
that  point? 

A.  It  was  not  so  far  north  as  this  highway  sign 
shows  here  (indicating). 


West  Coast  Freight  Co.,  etc.  233 

(Testimony  of  Walclen  Waddle.) 

Q.  Tell  the  jury  about  how  far  that  is  in  dis- 
tance ? 

A.     No,  I  would  rather  not  guess  at  the  distance. 

Q.     Less  than  100  feet? 

A.  It  was  more  than  100  feet  from  the  junction 
to  where  the  car  was. 

Q.     Would  you  say  it  is  less  than  200  feet? 

A.  I  would  not  like  to  make  a  statement  as  to 
the  exact  distance. 

Q.  Mr.  Waddle,  when  you  got  there  the  car  was 
nosed  down  into  the  rocks;  isn't  that  right? 

A.     No. 

Q.     What  was  it  nosed  down  into? 

A.     It  was  not  nosed  down. 

Q.  Could  you  tell  what  had  stopped  its  forward 
progress  ? 

A.  The  brakes  and  wheels,  the  sliding  of  the 
wheels.  [214] 

Q.     There  was  damage  to  the  front  part? 

A.     Slight  damage. 

Q.  There  was  damage  to  the  grille,  to  the  front 
bumper  ?  A.    Yes. 

Q.     Is  that  correct?  A.     Yes. 

Q.     Did  you  say  one  fender? 

A.     Under  one  door. 

Q.  Under  one  door.  Was  there  an  indentation  or 
a  bent  place?  A.     Yes. 

Q.     Was  that  rather  extensive  ?  A.     No. 

Q.     AVas  the  bank  rocky? 

A.  Not  very  man}^  rocks  there.  There  was  some 
small  rock. 
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Q.     You  were  behind  the  wheel,  were  you? 
A.     Of  the  Buick? 
Q.     Yes.  A.     I  drove  it. 

Q.     Was  the  steering"  wheel  bent? 
A.     I  did  not  observe  that  it  was. 
Mr.  Peterson:     No  further  questions. 
Mr.  Gearin:     That  is  all,  sir. 

(Witness  excused.)  [215] 

A.   C.   PAYNE 

a  witness  produced  in  behalf  of  defendants,  having 
been  first  dul}^  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gearin: 

Q.     Mr.  Payne,  where  do  you  live? 

A.     Eugene,  Oregon. 

Q.     What  is  your  occupation? 

A.     Truck  service  business. 

Q.  Do  you  have  one  of  those  big  truck  service 
lots  on  the  highway  down  there  ?  A.     I  do. 

Q.     AVhat  highway  is  that? 

A.     It  is  on  Highway  99  East. 

Q.  Do  you  service  all  trucks  or  trucks  of  a  par- 
ticular line? 

A.     All  kinds  of  trucks,  yes. 

Q.  Do  you  service  all  of  the  trucks  of  West 
Coast  Fast  Freight?  A.     I  do. 

Q.     North  and  southbound?  A.     I  do,  yes. 

Q.     Do  all  of  those  pass  through  Eugene  ? 
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A.     Yes,  they  do. 

Q.     Past  your  station?  A.     They  do.  [216] 

Q.  Have  you  checked  your  records  of  May  3, 
1953,  to  determine  the  existence  of  any  records  in- 
dicating work  performed  to  any  loading  equipment 
of  West  Coast  Past  Freight?  A.     I  have. 

Q.  Will  you  tell  the  jur,y  the  results  of  your 
search  ? 

A.  I  couldn't  find  anything  at  all  on  any  piece  of 
equipment  in  that  twenty-four  hours. 

Mr.  Gearin :     You  may  inquire. 

Cross-Examination 
By  Mr.  Peterson: 

Q.  Are  you  a  truck  mechanic  yourself,  Mr. 
Payne?  A.     No,  I  operate  the  place. 

Q.     You  operate,  you  supervise  your  place? 

A.     Yes. 

Q.     Have  you  been  a  truck  mechanic? 

A.     I  have. 

Q.     Have  you  been  a  truck  driver? 

A.     I  have. 

Q.  Are  you  familiar  with  the  kind  of  rigs  or 
tractors  and  trailers  operated  by  the  West  Coast 
Past  Freight?  A.     I  am. 

Q.     Are  they  all  uniform  in  size? 

A.     Very  nearly,  yes. 

Q.     Are    they   uniform    in    color? 

A.    Yes.  [217] 
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Q.     AVhat  color  is  that? 

A.     Red  with  aknxiinum  trailers. 

Q.     With  aliuninnm  trailers'?  A.     Yes. 

Q.     Are  there  any  signs  on  them?  A.     Yes. 

Q.     What  are  the  signs? 

A.  ''West  Coast"  across  the  front  and  across 
the  back  of  the  box. 

Q.  Mr.  Payne,  did  I  understand  you  to  say  that 
you  had  checked  the  records  at  your  Eugene  serv- 
ice department  ?  A.     I  have. 

Q.  Do  you  still  service  the  trucks  of  West  Coast 
Fast  Freight?  A.     I  do. 

Q.     Did  any  trucks  stop  there  the  preceding  day? 

A.     I  don't  know. 

Q.     Or  the  day  after? 

A.     I  don't  know. 

Q.  Did  any  trucks  stop  there  on  May  2nd  or 
3rd,  the  night  of  this  accident? 

A.     On  May  3rd,  yes. 

Q.     What  time  did  they  stop  ? 

A.     I  don't  keep  any  record  of  time. 

Q.  Do  you  know  whether  it  would  be  in  the 
morning,   daylight  hours,   or   darkness? 

A.     No,  I  do  not.  [218] 

Q.  Do  you  know  whether  or  not  there  is  a 
separate  switch  on — whether  the  truck  driver  can 
switch  off  the  clearance  lights  on  the  kind  of  rigs 
on  West  Coast  Fast  Freight?  A.     No. 

Mr.  Gearin:  I  object  to  that.  It  must  be  tied 
into  this  particular  equipment,  and  we  had  a  set  of 
doubles  or  a  train. 
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Tlie  Court:  I  think  it  is  going  far  beyond  the 
direct  examination.  The  only  questions  asked  this 
witness  on  direct  examination  were  about  the  rec- 
ords. If  you  want  to  inquire  about  that,  it  is  satis- 
factory. 

Q.  (By  Mr.  Peterson)  :  When  you  say  that  you 
checked  the  records  did  I  understand  you  correctly 
to  say  that  you  checked  the  records  to  find  out  if 
there  was  any  wiring  service  or  electrical  service 
rendered?  A.     That  is  right,  yes. 

Q.  But  there  may  have  been  other  kind  of  work 
but  not  wiring? 

A.     There  was  to  the  fuel  and  oil. 

Mr.  Gearin :     I  did  not  hear  that  last. 

The  Witness :     There  was  fuel  and  oil  on  the 

Q.  (By  Mr.  Peterson) :  Do  you  know  whether 
or  not  you  furnished  fuel  and  oil  to  the  tractor  pull- 
ing trailers  No.  7900  and  7901  that  night? 

A.     I  do  not. 

Mr.  Peterson:     No  other  questions.  [219] 

^Iv.  Gearin:     That  is  all.  Thank  you. 

(Witness  excused.)  [220] 
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WILLIAM  T.  EWING 

a  witness  produced  in  behalf  of  defendants,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gearin: 

Q.  Mr.  Ewing,  what  was  your  occupation  in 
May,  1953? 

A.     Oregon  State  Police  Officer. 

Q.  I  understand  you  are  in  the  insurance  busi- 
ness noAv  ?  A.     Yes,  I  am. 

Q.  On  that  date  did  you  go  out  to  the  scene  of 
an  accident  on  South  Jefferson  Junction  in  the 
early  morning  hours?  A.     Yes,  I  did. 

Q.     How  did  you  hear  about  it? 

A.  Well,  I  was  gasing  up  my  patrol  car  at  the 
Albany  shops,  which  is  close  to  Highway  99,  and 
an  L.A.-Seattle  truck  stopped  out  on  the  highway, 
and  the  driver  got  out  and  told  me  there  was  a  car 
over  the  bank. 

Q.  What  kind  of  a  truck  was  that?  Can  you 
describe  that?  Was  that  a  big  truck  or  a  small 
truck?  A.     The  L.A.-Seattle? 

Q.     Yes. 

A.     It  was  a  truck  trailer  cab-over. 

Q.     Was  it  a  big  rig?  A.     Yes. 

Q.  What  was  its  color?  Was  it  a  light  color  or  a 
dark  [221]  color? 

A.  The  truck  is  green.  The  cab  is  green,  and  the 
box  was  silver. 

Q.  Did  you  go  out  to  the  scene  where  you  had 
been  told  there  had  been  an  accident? 
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A.     Yes,  I  did. 

Q.  You  were  familiar,  you  had  been,  had 
patroled   that  night,   had  you?  A.     Yes. 

Q.     For  how  long  a  period  of  time? 

A.  I  started  my  patrol  at  5:00  p.m.,  and  it  was 
to  last  until  2  :00  a.m. 

Q.  When  you  were  gasing  up  were  you  at  the 
end  of  your  line? 

A.     Yes,  it  was  1 :50. 

Q.     What   highway   did   you   patrol? 

A.     99  South  out  of  Albany. 

Q.  At  any  time  while  you  were  on  patrol  that 
night  did  you  oljserve  any  truck  with  improper 
clearance  lights  or  other  lights?  A.     No. 

Q.  What  would  you  have  done  had  you  obserA^ed 
a  truck  with  improper  clearance  lights? 

A.     AVell,  I  would  have  stopped  the  truck. 

Q.     Did  you  stop  any  trucks  that  night? 

A.  Not  with  lights,  if  I  remember  [222]  cor- 
rectly. 

Q.  How  long  a  period  of  time  had  you  been  on 
patrol  on  Highway  99? 

A.     Previous  to  this  date? 

Q.  Yes,  what  I  am  getting  at  is,  was  this  a  new 
assignment  for  you? 

A.    About  one  month  I  had  been  on  there. 

Q.     What  were  your  hours? 

A.     Five  p.m.  to  two  a.m. 

Q.  Can  you  tell  us  generally,  and  briefly  if  you 
w^ill,  please,  Mr.  Ewing,  the  number  of  big  trucks 
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that  are  on  the  highway  in  that  stretch  during  those 

hours  ? 

A.  I  couldn't  being  to  estimate  the  number. 
There  are  lots  of  them. 

Q.  You  know  what  we  talk  about  when  we  say 
the  box ;  that  is  the  trailer.  Do  you  frequently  or  do 
you  infrequently  see  aluminum-colored  boxes  or 
trailers  on  highways? 

A.     Most  always  they  are  aluminum,  big  rigs. 

Q.  I  will  ask  you  what  is  the  fact  as  to  the  prom- 
inence of  red  as  being  a  color  that  is  quite  commonly 
found  on  a  tractor  part  of  heavy  trucks 

A.  There  are  several  different  companies  who 
have  red  colored  tractors. 

Q.  On  this  night  can  you  tell  us  what  the  weather 
was"? 

A.     The  pavement  was  dry,  and  it  was  cloudy. 

Q.  Have  ,you  seen  West  Coast  Fast  Freight 
trucks  on  that  [223]  highway  at  night? 

A.     Yes,  many  times. 

Q.  I  will  ask  j^ou,  officer,  and  I  want  you  to  wait 
a  moment  if  you  will,  please,  before  you  answer.  I 
will  ask  you  if  in  the  vicinity  of  South  Jefferson 
Junction  on  an  overcast  night,  if  it  is  possible  to  see 
the  words  "West  Coast"  on  the  front  of  the  trailer 
of  one  of  our  rigs  unless  the  same  is  illuminated  by 
lights  on  the  cab? 

Mr.  Peterson:     I  object  to  that. 

The  Court:  You  have  not  shown  any  special 
competence  of  this  person  to  render  that  opinion. 

Q.  (By  Mr.  Gearin)  :  Have  you  observed  our 
trucks  at  night?  A.     Yes. 
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Q.  Have  you  seen  the  words  "West  Coast"  on 
the  front  of  the  trailer  when  the  sign  has  not  been 
illuminated  by  a  light  on  the  cab  ? 

A.  Not  imless  I  would  be  absolutely  looking  for 
it. 

iMr.  Peterson:     I  move  to  strike  it,  your  Honor. 

The  Court:  Have  you  made  any  tests  yourself 
to  determine  whether  you  can  see  the  words  "West 
Coast"  on  the  front  of  the  box  when  you  are  driving 
in  the  opposite  direction  ? 

The  Witness:  I  might  explain  that  this  way. 
There  has  been  occasion  when  we  would  receive  a 
call  on  the  radio  to  stop  a  West  Coast  truck  and 
advise  him  that  he  has  left  his  bills  of  lading  or 
something  of  that  kind  at  his  station,  and  at  night- 
time when  you  see  a  truck  coming,  as  it  gets 
near  [224]  your  headlights  hit  it.  You  look  up  to 
see  if  it  was  a  West  Coast  truck,  and  I  have  done 
that. 

The  Court :  What  do  you  mean  ?  Would  you  have 
to  put  your  head  forward  towards  the  windshield 
to  look  up? 

The  Witness:     Yes. 

The  Court :  If  you  are  sitting  in  the  regular  posi- 
tion you  have  not  been  able  to  see  it? 

The  Witness:     Yes;  correct. 

The  Court:  What  kind  of  a  car  were  you  driv- 
ing? 

The  Witness :     1952  Ford. 

Q.  (By  Mr.  Gearin) :  Do  you  recognize  this 
lady  who  is  sitting  here  at  the  counsel  table  ? 
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A.     Onh^  by  name. 


Q 
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A 

Q 

A 
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Did  you  haA^e  a  talk  with  her  when  you  got 
there?  A.     I  inquired 


You  just  answer  the  question  yes  or  no. 
Yes,  pardon  me. 

Did  you  talk  to  her  at  any  other  place? 
Yes. 

Other  than  at  the  scene  of  the  accident? 
Yes,  I  did. 
Where  was  that? 
The  Albany  General  Hospital. 
What  was  her  condition,  physical  condition, 
with   regard  to  her  being   rational   or  not  at   the 
time  you  talked  to  her  out  at  the  scene  on  the 
highway  and  at  the  hospital  ?  [225] 
A.     I  foiuid  her  to  be  rational. 
Q.     What  is  the  fact  as  to  whether  or  not  she  had 
the  appearance  of  being  in  full  possession  of  her 
mental  faculties? 

A.     I  don't  understand  that  question. 
Q.     Did  she  appear  to  know  what  was  going  on? 
A.    Yes,  she  did. 

Q.  Will  you  relate  the  conversations  that  you 
had  with  Mrs.  Walker  both  at  the  scene  of  the  acci- 
dent and  at  the  hospital? 

The  Court :     First  take  the  scene  of  the  accident. 
The  Witness:     At  the  scene  I  inquired  briefly  as 
to  her  injuries,  if  there  were  any  broken  bones,  lac- 
erations, anything  where  I  could  have  given  first 
aid,  and  didn't  find  or  observe  any  physical  disabili- 
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ties  there.   At  the  hospital  I  inquired  as  to  the  de- 
scription of  the  truck,  of  Mrs.  Walker. 

Q.     What  did  she  tell  you? 

A.     She  told  me  it  was  a  red  truck. 

Q.  Did  you  question  her  about  the  identity  of  the 
truck?  A.     Yes,  I  did. 

Q.  You  tell  the  jury  what  you  said  to  her  and 
w^hat  she  said  to  you. 

A.  I  told  her  there  were  many  red  trucks  on  the 
road  and  elaborated  quite  a  lot  on  different  types  of 
trucks  and  different  companies  who  operated  red 
trucks  to  try  to  determine  the  exact  company  in- 
volved. 

Q.     What  did  she  say?  [226] 

A.  All  she  could  say  was  that  it  was  a  red  truck, 
and  didn't  help  me  any  more  on  that. 

Mr.  Gearin :     You  may  inquire. 

Cross-Examination 
By  Mr.  Peterson : 

Q.  Mr.  Ewing,  by  whom  are  you  presently  em- 
ployed ? 

A.     The  Oregon  Automobile  Insurance  Company. 

Q.     In  what  capacity?  A.     Investigator. 

Q.     That  is,  you  investigate  accidents? 

A.    Yes. 

Q.  Mr.  Ewing,  when  were  your  services  termi- 
nated with  the  Oregon  State  Police  ? 

A.     September  14,  1954. 

Q.  Mr.  Ewing,  you  did  not  make  a  report  of  your 
investigation  of  this  accident,  did  you  ? 
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A.    No. 

Q.  Under  your  duties  as  a  state  policeman,  are 
you  not  required  to  make  a  report  of  accidents  that 
you  investigate?  A.     Not  always. 

Q.  Who  was  your  partner  at  the  time  that  you 
investigated  this  accident  ? 

A.  There  was  no  other  patrolman  in  the  car  with 
me. 

Q.  Did  you  meet  another  state  policeman  at  the 
scene?  A.    Yes. 

Q.     What  was  his  name  ?  [227] 

A.    Jim  Hamer. 

Q.    Where  does  Mr.  Hamer  live  ? 

A.     In  Salem. 

Q.     Did  Mr.  Hamer  make  a  report? 

A.     I  don't  believe  so. 

Q.  Mr.  Ewing,  did  you — when  you  arrived  at  the 
scene  did  you  see  Mr.  Duane  Lehr  ? 

A.    Yes,  I  did. 

Q.     What  time  did  you  arrive  ? 

A.     2:05  a.m. 

Q.     At  2 :05  a.m.  ?  A.     Yes. 

Q.  You  were  gasing  up  in  Albany  when,  you  say, 
a  L.  A.-Seattle  truck  driver  told  you  that  there  was 
a  car  over  the  bank ;  is  that  correct  ? 

A.    Yes,  it  is. 

Q.  Did  the  truck  driver  tell  you  he  had  seen  the 
lights  of  the  car  over  the  bank  ? 

A.     I  don't  remember  whether  he  said  that  or  not. 

Q.  Mr.  Ewing,  that  L.  A.-Seattle  truck  was  green 
in  color?  A.    Yes. 
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Q.  At  five  minutes  after  two  you  were  then  off 
duty,  were  you  ?  A,     No.  [228] 

Q.  Well,  your  shift  was  from  five  o'clock  at 
night  until  two  in  the  morning ;  is  that  right  ? 

A.     Yes. 

Q.  So  that  at  five  minutes  after  two  you  were  off 
duty?  A.    No. 

Q.  The  allotted  time  for  you  to  work  expired  at 
two  o  'clock  ? 

A.     For  that  particular  patrol. 

Q.  For  that  particular  patrol.  Now,  Mr.  Ewing, 
when  you  arrived  at  the  scene  you  saw  Dorothy 
Walker.  Where  was  she  at  that  time  ? 

A.     Laying  on  the  shoulder. 

Q.     What  was  her  physical  appearance  ? 

A.  Well,  I  don't  remember,  but  what  do  you 
mean  by  physical  appearance  ? 

Q.     Can  you  tell  us  how  she  was  dressed  ? 

A.     No,  I  couldn't. 

Q.  Could  you  tell  us  whether  there  was  mud  on 
her  clothing  A.     No. 

Q.  Can  you  tell  us  whether  or  not  there  was 
vomitus  on  her  clothing? 

A.     I  did  not  see  any  vomiting. 

Q.  Can  you  tell  us  whether  or  not  there  was 
blood  on  her  clothing? 

A.     I  did  not  see  any  blood. 

Q.    Did  you  look  for  it?  [229]  A.     Yes. 

Q.  Now,  Mr.  Ewing,  do  I  understand  that  you 
had  a  conversation  with  her  at  that  time? 

A.     Very  briefly. 
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Q.  Did  you  ask  her  what  kind  of  a  truck  it  was 
or  what  happened  ?  A.     Not  at  that  time. 

Q.    Did  she  appear  to  be  in  pain? 

A.     I  don't  remember. 

Q.     Where  was  the  other  lady? 

A.  She  was  laying  at  the  bottom  of  the  hill.  That 
was  down 

Q.    You  also  went  down  to  see  her? 

A.    Yes,  I  did. 

Q.  Did  you  have  a  conversation  with  her  at  that 
time  ?  A.     Yes. 

Q.  Now,  then,  you  had  another  conversation  over 
at  the  Alban}^  General  Hospital  ?  A.    Yes. 

Q.     What  time  did  you  arrive  there? 

A.     Approximately  3:00  a.m.,  maybe  3:15. 

Q.  At  that  time  you  had  a  further  conversation 
with  Dorothy  Walker?  A.     Yes,  I  did. 

Q.    Was  she  on  a  stretcher  ?  A.     Yes.  [230] 

Q.     Was  Emily  Renfro  also  on  a  stretcher? 

A.    Yes,  she  was. 

Q.     AYere  they  both  in  that  hospital  room? 

A.     The  emergency  room. 

Q.     The  emergency  ward  ?  A.     Yes. 

Q.     How  far  apart  were  the  two  stretchers? 

A.  Well,  as  I  remember,  they  were  right  to- 
gether, very  close. 

Q.  Who  else  was  in  the  room  at  the  time  you  had 
a  conversation? 

A.  At  diiferent  times  there  would  be  a  nurse. 
There  was  two  nurses,  I  believe  at  different  times, 
and  Dr.  Bain  most  of  the  time. 
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Q.  Mr.  Ewing,  at  that  time  and  i^laee  while 
Dorothy  Walker  was  lying  on  a  stretcher  and  Emily 
Renfro  was  lying  on  an  adjacent  stretcher  just  a  few 
feet  apart  in  the  same  room  did  you  ever  at  that 
time  ask  Dorothy  Walker  what  truck  it  was? 

A.     Yes,  I  did. 

Q.  Did  she  not  say  to  you,  "It  was  a  West  Coast 
truck,  and  it  had  a  red  cab  and  a  silver  trailer,  and 
if  you  will  hurry  you  can  catch  it?"  Did  she  not 
ask  you  that  ?  A.     No. 

Q.  And  at  that  time  and  place  did  you  not  say  to 
her,  "Well,  we  have  to  be  sure.  There  are  other 
companies  that  have  similar  trucks."  Do  you  recall 
saying  that  1  A.     No,  I  do  not.  [231] 

Q.  Do  you  recall  saying  to  her,  "We  have  got  to 
be  sure.  Are  you  sure  it  isn't ?" 

Mr.  Gearin:  We  object  to  this,  your  Honor. 
Proper  foundation  for  impeachment  has  not  been 
laid. 

The  Court :     Go  ahead. 

Q.  (By  Mr.  Peterson) :  Did  you  not  at  that 
time  and  place  say,  "Are  you  sure  it  was  not  an 
Exley  truck?" 

A.     No,  I  don't  remember  saying  that. 

Q.  At  that  time  you  were  familiar  with  the  Ex- 
ley  truck  line ;  were  you  not  ?  A.     Very  much. 

Q.  Do  I  understand  you  to  say  that  you  do  not 
recall  saying  that  or  you  didn  't  say  it  ? 

A.    What  question  was  that  ? 

Q.  You  said  to  Dorothy  AValker,  "Are  you  sure 
it  was  not  an  Exley  truck?" 
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A.     I  don't  remember  saying  that. 

Q.     You  don't  remember  saying  that? 

A.    No. 

Q.     You  are  not  saying  that  you  did  not  say  it? 

A.    No. 

Q.  Did  she  not  say  to  you  then,  ''No,  it  was  a 
West  Coast  truck"?  Do  you  recall  her  saying  that 
to  you?  A.     No. 

Q.  You  are  not  saying  she  did  not  say  it,  are 
you?  [232] 

A.  I  don't  remember  her  saying  it.  No,  she 
didn't  say  it  to  me. 

Q.    You  are  saying  now  that  she  did  not  say  it? 

A.    Yes. 

Q.  And  not  that  you  do  not  remember  whether 
she  said  it? 

The  Court :     He  has  answered  the  question. 

Mr.  Peterson:     No  further  questions. 

Mr.  Gearin :     That  is  all. 

(Witness  excused.) 

Mr.  Gearin:  Defendants  and  each  of  them  rest, 
your  Honor.   [233] 
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DOROTHY  S.  WALKER 
recalled  for  rebuttal  testimony,  testified  as  follows: 

Direct  Examination 
By  Mr.  Peterson : 

Q.  Mrs.  Walker,  did  you  recognize  this  gentle- 
man who  last  testified  here,  William  T.  Ewing  ? 

A.  I  don't  recognize  his  face,  no.  I  know  that  he 
was  an  officer  that  was  at  the  scene  of  the  accident. 
He  is  familiar.  I  would  not  have  been  able  to  pick 
him  out  of  a  crowd. 

Q.  Did  you  recognize  the  other  gentleman  who 
has  been  identified  and  calls  himself  Duane  Lehr'? 

A.     No,  I  don't  recall  Mr.  Lehr. 

Q.  Did  someone  put  a  blanket  under  your  head 
at  the  scene  of  the  accident  ?  A.     Yes,  sir. 

Q.     AVhere  were  you  lying  at  that  time? 

A.     Lying  beside  the  road. 

Q.  Would  you  relate  what  conversation,  if  any, 
was  held  at  that  time,  what  questions  were  asked 
you  by  this  person  and  what  your  answers  were  to 
him? 

Mr.  Gearin:  We  will  object  to  "him,"  your 
Honor ;  entirely  self-serving  what  she  said  to  some- 
one, and  undescribed  person  at  the  scene  of  the 
accident. 

The  Court :     Objection  sustained. 

'Q.  (By  Mr.  Peterson) :  Did  anyone  identify 
themselves  as  [234]  being  a  deputy  sheriff  at  the 
scene  of  the  accident  ? 

A.     No,  if — ^may  I  refer  to  Mr.  Lehr's  testimony? 

Mr.  Peterson:     The  Court  has  said  you  may  not. 
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A.  Oh,  if  anyone  did  I  did  not  understand  it.  I 
do  not  think  he  did :   I  could  say  what 

The  Court:  That  is  all.  Objection  sustained. 
There  is  no  question  about  it  now. 

Q.  (By  Mr.  Peterson)  :  Did  anyone  identify 
themselves  to  you 

The  Court :  She  has  already  answered,  Mr.  Pet- 
erson, that  nobody  did. 

Mr.  Peterson :     I  would  like  to  ask  her 

The  Court:  This  is  a  self-serving  declaration, 
and  you  are  putting  words  in  her  mouth.  I  am  going 
to  sustain  the  objection.  Change  the  subject. 

Q.  (By  Mr.  Peterson)  :  Mrs.  Walker,  would  you 
relate  what  conversation,  if  any,  or  conversations 
were  held  at  the  Albany  General  Hospital  in  your 
presence  and  in  the  presence  of  Emily  Renfro  after 
the  accident  described?  A.     Yes. 

Mr.  Gearin :  I  would  like  to  ask  who  was  present 
at  that  time.  If  it  is  a  state  police  officer  that  she 
can  identify,  I  haven't  any  objection. 

Q.  (By  Mr.  Peterson)  :  Can  you  identify  Mr. 
William  T.  Ewing  as  being  the  person  who  talked  to 
you,  the  state  policeman  who  talked  to  you  at  the 
hospital  room  at  the  Albany  General  Hospital  after 
the  accident  ?  A.     Yes,  I  believe  he  is. 

Q.  Would  you  relate  the  conversation  that  was 
held  with  you  at  that  time  and  place  ? 

A.  Yes,  the  police  officer  brought  my  purse  in 
from  the  accident.  He  had  found  it  in  the  car  or 
somewhere  near  the  car,  I  couldn't  say  where,  and 
he  asked  me  then  what  happened,  and  I  told  him 
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exactly  as  far  as  I  knew.  He  asked  me  what  kind  of 
a  truck  it  was,  and  I  told  him.  I  told  him  the  color 
and  that  it  was  a  West  Coast  truck  and  if  he  would 
hurry  he  could  stop  it.  He  said  that,  ''We  must  be 
sure.  We  must  be  very  sure  that  it  is  a  West  Coast, 
that  you  have  the  correct  name  of  the  truck.  Do  you 

think  that  it  could  have  been "  then  he  explained 

to  me  there  was  lots  of  other  red  and  silver  trucks — 
"Do  5^ou  think  it  could  have  been  Exley  or,"  I  be- 
lieve he  mentioned  Inland,  some  of  the  others.  I 
said,  "I  know  that  there  are  other  red  and  silver 
trucks,  but  I  saw  West  Coast  so  I  know  it  was  a 
West  Coast  truck."  And  he  said,  well,  something  to 
the  effect  that,  "Don't  worry,  we  will  take  care  of 
it." 

Q.  Did  you  hear  any  conversation  in  your  pres- 
ence between  the  police  officer  and  any  other  person 
immediately  afterwards?  A.     Yes,  I  did. 

Q.     What  was  that  conversation?  [236] 

Mr.  Gearin:  We  will  object  to  that;  no  founda- 
tion has  been  laid  for  that,  your  Honor.  It  would  be 
hearsay. 

The  Court :     What  is  the  purpose  ? 

Mr.  Peterson :  He  brought  this  up,  a  certain  por- 
tion of  the  conversation.  I  want  to  show  all  of  it. 

Mr.  Gearin :  My  conversation  only  related  to  the 
conversation  he  had  with  the  plaintiff. 

The  Court:     The  objection  is  sustained. 

Mr.  Peterson:    Nothing  further. 

Mr.  Gearin :     I  have  no  further  questions. 

Mr.  Peterson :     Plaintiff  rests. 
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Mr.  Gearin :  I  would  like  to  take  up  a  legal  mat- 
tei'  before  the  Court. 

The  Court :  Ladies  and  gentlemen  of  the  jury,  we 
will  recess  now  until  two  o'clock  at  which  time  you 
will  hear  the  arguments  of  counsel,  and  thereafter 
you  will  hear  the  instructions  of  the  Court. 

Let  me  urge  you  once  again,  please  do  not  make 
up  your  minds  until  you  have  heard  the  arguments 
of  counsel  and  the  instructions  of  the  Court,  and  do 
not  talk  about  this  case  to  anyone  else  even  among 
yourselves.  You  are  now  excused  until  two  o'clock. 
(Jury  retires  for  noon  recess.) 

Mr.  Gearin :  At  this  time,  if  the  Court  please,  the 
defendants  and  each  of  them  jointly  and  severally 
move  the  [237]  Court  for  an  order  directing  the 
jury  to  return  a  verdict  in  favor  of  the  defendants 
and  each  of  them  and  against  the  plaintiff  on  the 
ground  and  for  the  reason  that  there  is  no  satisfac- 
tory evidence  that  the  defendants  or  either  of  them 
are  guilty  of  negligence  in  any  particular  charged  or 
of  any  act  or  omission  on  the  part  of  the  defend- 
ants or  either  of  them  constituting  the  proximate 
cause  of  the  plaintiff's  injury  and  damage. 

I  particularly  point  out  that  the  motion  is  made 
on  behalf  of  an  individual,  Mr.  Burr,  who  we  submit 
at  this  time  is  not  properly  identified  as  being  the 
operator  of  the  truck  who  forced  the  plaintiff  off 
the  road. 

The  Court:     Do  you  want  Mr.  Burr  in  the  case? 

Mr.  Peterson :  I  think  he  is  properly  in  the  case, 
your  Honor. 

The  Court :     The  motions  are  denied. 
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Mr.  Peterson:  I  would  like  to  make  an  offer  of 
proof. 

DOROTHY  S.  WALKER 
recalled,  testified  as  follows : 

Direct  Examination 
B}^  Mr.  Peterson : 

Q.  Mrs.  Walker,  at  the  scene  of  the  accident  did 
anyone  identify  himself  as  being  a  state  police  of- 
ficer? A.     No. 

Q.  Was  anyone  at  the  scene  of  the  accident 
dressed  in  a  state  police  officer's  imifonn,  to  your 
knowledge  ?  [238]  A.     Yes. 

Q.  Was  that  person  the  person  who  testified 
here  ?  A.I  believe  it  W' as  Mr.  Ewing,  yes. 

Q.     Mr.  William  T.  Ewing?  A.     Yes. 

Q.  Mrs.  Walker,  when  did  you  give  birth  to  the 
child,  your  last  born  child? 

A.     October  19,  1954. 

Q.  Was  the  child  earlier  than  the  nine  month 
period  of  gestation  ?  A.     Yes. 

Q.     What  x^eriod  of  gestation  was  there? 

A.    About  seven  and  a  half  months. 

Q.     Who  was  the  doctor  at  the  time  ? 

A.     Dr.  George  Lage. 

Q.     Is  he  an  obstetrician?  A.    Yes. 

Q.  AVas  there  any  inducement  for  earlier  prema- 
ture childbirth  ?        A.     Yes. 

Q.     Do  you  know  the  reason  for  that  ? 

Mr.  Gearin:  We  object  on  the  grounds  of  com- 
petency. 

The  Court:  The  objection  is  sustained,  but  let 
him  make  his  offer. 
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(Testimony  of  Dorothy  S.  Walker.) 

Q.  (By  Mr.  Peterson) :  Do  you  know  the  rea- 
son for  it  ? 

The  Witness :     Do  I  answer  ? 

The  Court:    Yes.  [239] 

The  Witness :  Yes,  because — shall  I  say  what  Dr. 
Lage  told  me ;  is  that  what  you  want  or ? 

The  Court :    You  are  not  a  physician,  are  you  1 

The  Witness:     No,  no,  sir. 

The  Court:  I  told  you,  Mr.  Peterson,  that  we 
will  listen  to  the  obstetrician's  testimony  if  you 
bring  him  up  here,  but  I  do  not  think  this  witness 
is  competent  to  testify. 

Mr.  Peterson:  I  will  withdraw  that  question, 
your  Honor.  That  is  as  far  as  I  can  go.  I  want  to 
ask  one  other  question. 

Q.  Did  you  have  any  difficulty  with  your  back  or 
right  hip  or  coccyx  during  pregnancy? 

A.     Definitely,  yes. 

Q.  Do  you  know  the  reason  or  relationship  of  the 
pregnancy  with  your  difficulty  with  your  back  and 
coccyx  and  right  hip  '^.  A.    Yes. 

Q.     What  is  the  relationship? 

Mr.  Gearin:  We  object  on  the  grounds  of  com- 
petency. 

The  Court :     She  may  answer. 

The  Witness :  Well,  as  the  baby  got  heavier  and 
the  pressure  increased  on  the  bone  structure  in  that 
region  it  became  veiy  painful  or  sore. 

Q.  (By  Mr.  Peterson)  :  Could  you  wear  a  back 
su])port  for  it  ? 
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(Testimony  of  Dorothy  S.  Walker.) 

A.  I  couldn't  wear  a  back  support  because  I 
could  not  have  tightness  over  my  tummy. 

Q.  Did  any  doctor  prescribe  a  back  support  for 
you?  [240] 

A.  Dr.  Abele  told  me  to  wear  a  tight  girdle.  That 
was  before  I  Avas  pregnant.  I  couldn't  wear  a  girdle 
because  of  the  pregnancy. 

Mr.  Peterson :     No  further  questions. 

Cross-Examination 
By  Mr.  Gearin : 

Q.     Are  you  wearing  a  girdle  now? 

A.    Yes,  sir. 

Q.     Are  you  wearing  a  back  support  now? 

A.     No,  just  a  girdle. 

Mr.  Gearin :     That  is  all. 

The  Court:  I  am  going  to  reject  your  offer  of 
proof.  I  do  not  know  what  was  the  purpose  of  ask- 
ing whether  there  was  an  officer  at  the  scene  of  the 
accident.  The  questions  to  which  I  objected  were 
questions  for  conversations  with  an  unidentified  per- 
son, not  an  officer  who  testified  here,  but  they  re- 
ferred apparently  to  the  testimony  of  the  officer  who 
was  not  on  duty. 

(Discussion.) 

(Noon  recess  taken.)  [241] 
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A  fternoon  Session,  2 :00  P.M.,  Trial  Resumed. 

(Counsel  for  the  respective  parties  having-  pre- 
sented their  arguments  to  the  jury,  the  Court 
thereupon  instructed  the  jury  as  follows :)  [242] 

The  Court:  Ladies  and  gentlemen  of  the  jury: 
You  have  now  heard  all  of  the  evidence  and  the 
arguments  of  the  attorneys  in  the  case  of  Dorothy  S. 
Walker,  plaintiff,  vs.  West  Coast  Fast  Freight  and 
M.  L.  Burr,  defendants.  It  is  now^  my  privilege  and 
duty  to  lay  down  for  you  the  rules  of  law  which  you 
are  to  follow  in  deciding  the  questions  of  fact  to  be 
submitted  to  you.  It  is  your  duty  as  jurors  to  fol- 
low the  law^  as  stated  in  my  instructions  and  to  apply 
the  law  so  given  to  the  facts  as  you  find  them  in  the 
evidence  before  you  without  bias,  prejudice,  or  sym- 
pathy for  or  against  either  the  plaintiff  or  the  de- 
fendants. You  are  not  to  single  out  one  instruction 
alone  as  stating  the  law,  but  you  must  consider  the 
instructions  as  a  whole.  Regardless  of  any  opinion 
you  may  have  as  to  what  the  law  ought  to  be,  it 
would  be  a  violation  of  your  sworn  duty  to  base  a 
verdict  upon  any  other  view  of  the  law  than  that 
given  in  my  instructions. 

You  have  heard  the  arguments  of  the  attorneys. 
As  they  themselves  have  told  you,  what  an  attorney 
says  either  during  the  course  of  the  trial  or  in  his 
argimient  to  you  or  to  me  is  not  evidence.  The  at- 
torney is  not  under  oath,  and  his  duty  is  a  partisan 
one  to  his  client.  If  an  attorney  has  related  what  he 
regards  to  be  evidence  and  it  disagrees  with  your 
memory,  you  are  to  take  your  own  memory  of  the 
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testimony  and  not  that  of  an  attorney.  The  j)articu- 
lar  purpose  of  an  argument  to  a  jury  is  to  sug- 
gest [243]  inferences  and  deductions  which  the  par- 
ticular attorney  believes  can  be  drawn  from  the 
evidence. 

While  you  may  follow  the  inferences  and  deduc- 
tions that  are  made  to  you  by  a  particular  attorney 
if  they  seem  reasonable  and  logical  to  you,  you  are 
not  bound  to  do  so. 

It  is  the  duty  of  the  Court  to  admonish  the  attor- 
ney who  out  of  zeal  for  his  cause  does  something 
which  is  not  in  keeping  with  the  rules  of  evidence  or 
the  procedure.  You  are  to  draw  no  inference  against 
a  side  to  whom  an  admonition  of  the  Court  might 
have  been  addressed  during  the  trial  of  this  case. 

A  judge  of  the  Federal  Court  has  the  privilege  of 
commenting  on  the  evidence.  If  I  do  so  in  this  case 
I  shall  tell  you  what  portion  of  my  instructions 
constitute  comment. 

The  function  of  a  judge  is  different  from  that  of 
either  the  jury  or  the  attorneys  in  a  trial  of  a  case. 
The  judge's  function  is  to  lay  down  the  rules  of  law 
that  govern  the  trial  and  to  see  that  the  trial  is  free 
from  error.  The  judge  must  necessarily  rule  upon 
questions  of  law  throughout  the  case.  These  rulings 
on  questions  of  law  have  no  relation,  so  far  as  you 
are  concerned,  to  questions  of  fact,  and  if  any  evi- 
dence was  ruled  out  or  stricken  out  then  it  is  you 
duty  to  pay  no  attention  to  such  evidence,  and  if 
evidence  was  not  admitted  you  are  not  to  speculate 
upon  what  might  have  been  proved  if  the  ruling  had 
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been  otherwise  [244]  and  the  evidence  had  been  ad- 
mitted. 

If  any  of  you  know  or  think  that  you  know  by  any 
expressions  or  words  of  mine  Avhat  I  think  about 
this  case  and  how  it  should  be  decided,  you  are  not 
bound  by  m,y  opinion  on  that  subject.  You  are  the 
sole  and  exclusive  judges  of  all  questions  of  fact  and 
the  credibility  of  all  witnesses.  However,  I  wall  lay 
down  certain  rules  of  law  to  govern  you  in  your  de- 
tei'mination  of  the  facts,  and  these  rules  are  final 
and  binding  upon  you  whether  you  agree  with  them 
or  not. 

You  are  to  decide  the  questions  that  are  to  be  pro- 
pounded to  you  solely  on  the  basis  of  the  evidence 
that  has  been  introduced  at  this  trial.  If  you  have 
acquired  or  think  you  have  acquired  any  knowledge 
or  information  concerning  any  issue  involved  in  this 
action  from  any  source  other  than  the  evidence,  you 
are  not  to  convey  such  information  to  any  other 
juror,  and  you  are  not  to  consider  it  yourself. 

This  case  is  based  upon  a  claim  of  negligence. 
Plaintiff  claims  that  the  defendants  were  guilty  of 
negligence  in  a  number  of  respects  which  I  shall  out- 
line for  you,  and  she  claims  that  such  negligence 
forced  her  car  off  the  highway  and  into  a  ditch  as  a 
result  of  which  she  contends  she  was  seriously  and 
painfully  injured.  The  defendants  have  denied  these 
allegations;  therefore,  your  first  inquiry  must  be: 
Was  Mr.  Burr  operating  a  West  Coast  Fast  Freight 
truck  at  the  scene  of  the  accident  at  the  time  Mrs. 
Walker  was  forced  [245]  off  the  road  ?  Of  course,  if 
Mr.  Burr  was  somewhere  else  and  some  other  truck 
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was  involved  in  the  incident  described  by  Mrs. 
Walker,  your  deliberations  will  be  at  an  end,  and 
you  will  bring  in  a  verdict  for  the  defendants.  Be- 
fore you  can  consider  the  question  of  negligence, 
plaintiff  must  prove  by  a  preponderance  of  satis- 
factory envidence  that  defendants'  truck  was  the 
one  involved  in  this  accident. 

The  burden  of  proving  an  al](^gation  is  laid  upon 
the  party  making  any  claim.  That  claim  must  be 
proved  by  a  preponderance  of  satisfactory  evidence. 
In  determining  whether  plaintiff  has  sustained  this 
burden,  evidence  is  deemed  satisfactory  only  if  it 
produces  moral  certainty  or  conviction  in  an  un- 
prejudiced mind.  Only  evidence  which  produces  such 
moral  certainty  or  conviction  is  sufficient  to  justify 
a  verdict.  Any  evidence  less  than  this  is  insufficient. 
If  the  evidence  on  any  issue  is  evenly  balanced,  you 
may  not  tind  in  favor  of  the  person  who  has  the 
burden.  A  preponderance  of  satisfactory  evidence 
does  not  mean  the  greater  number  of  witnesses,  but 
it  means  the  greater  weight  and  the  convincing  char- 
acter of  the  evidence  that  is  introduced. 

If  you  find  by  a  preponderance  of  satisfactory 
evidence  that  Mr.  Burr  was  driving  a  West  Coast 
Fast  Freight  truck  at  the  time  and  place  of  the  acci- 
dent, you  will  consider  whether  the  defendants  were 
guilty  of  one  or  more  acts  of  negligence  charged 
against  them  by  plaintiff.  [246]  However,  before  I 
take  up  the  specific  acts  of  negligence  I  will  lay 
down  some  general  rules  which  will  govern  you  in 
your  deliberations. 
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The  mere  fact  that  an  accident  occurred  is  no 
evidence  of  negligence,  and  you  may  not  find  that 
defendants  were  guilty  of  negligence  solely  by  reason 
of  the  fact  that  an  accident  occurred.  The  law  does 
not  impose  liability  upon  any  person  in  the  absence 
of  fault,  nor  does  the  law  presume  that  any  person 
is  at  fault  in  the  absence  of  proof  of  such  fault.  On 
the  contrary,  the  law  presumes  that  each  party  in- 
volved in  this  case  exercised  all  the  care  which  an 
ordinarily  prudent  person  would  have  exercised 
under  all  of  the  circumstances. 

The  defendant  West  Coast  Fast  Freight  is  a 
corporation,  and  corporations  must  necessarily  act 
through  individual  persons.  Mr.  Burr,  the  driver  of 
the  truck,  was  an  employee  of  West  Coast,  and  dur- 
ing this  trip  to  California  on  Highway  99E  he  was 
acting  in  the  course  of  his  duties  of  employment. 
Therefore,  if  you  find  that  this  truck  was  involved 
in  the  accident  with  Mrs.  Walker  and  if  you  find 
that  such  driver  did  or  failed  to  do  something  which 
imder  the  circumstances  amounted  to  negligence, 
then  such  negligence,  if  any  is  deemed  to  be  the  neg- 
ligence of  his  employer.  West  Coast  Fast  Freight. 

Negligence  is  defined  as  the  doing  of  an  act  which 
a  person  of  ordinary  prudence  w^ould  not  have  done 
under  the  [247]  same  or  similar  circumstances,  or 
the  failure  to  do  an  act  which  a  person  of  ordinary 
prudence  would  have  done  under  the  same  or  similar 
circumstances.  This  is  the  common  law  definition. 
In  addition,  there  are  certain  statutory  rules  for  the 
operation  of  motor  vehicles  on  the  highway,  and 
these  statutory  rules  make  it  incumbent  upon  a  per- 
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son  of  ordinary  prudence  to  act  in  accordance  with 
their  directions,  and  the  failure  to  so  act  constitutes 
negligence  in  and  of  itself. 

Here  are  the  specifications  of  negligence  u})on 
which  plaintiff  must  recover,  if  at  all. 

First,  plaintiff  claims  that  the  defendants  were 
negligent  in  driving  and  operating  the  motor  truck 
when  the  same  was  not  equij)ped  with  clearance 
lamps  and  reflectors  as  required  by  law  for  not  hav- 
ing the  clearance  lami)s  lighted.  Under  the  law, 
after  sunset  a  truck  and  trailer  such  as  the  one 
owned  by  defendant  West  Coast  Fast  Freight,  which 
is  more  than  30  feet  in  length  is  required  to  have 
two  clearance  lamps,  one  on  each  side  of  the  front 
and  rear,  and  two  side  marker  lamps  on  each  side, 
one  near  the  front  and  one  near  the  rear,  and  a  re- 
flector on  each  side  near  the  front.  The  front  clear- 
ance lamps  and  marker  lamps  and  reflectors  shall 
reflect  an  amber  color  and  shall  be  between  2  feet 
and  5  feet  from  the  ground.  These  reflector  and 
clearance  lamps  and  side  marker  lamps  shall  be  visi- 
ble under  noniial  atmospheric  conditions  for  a  dis- 
tance of  500  feet. 

You  have  heard  the  testimony,  and  it  will  be  [248] 
for  you  to  determine  whether  the  defendant  had 
lights  on  the  truck  in  accordance  with  the  require- 
ments of  this  statute  and  whether  they  were  all 
burning  at  the  time  of  the  alleged  accident.  If  you 
find  that  they  were  not  maintained  or  not  burning, 
then  such  condition  would  violate  the  statute  and 
would  constitute  negligence  in  and  of  itself. 

Plaintiff  next  contends  that  the  defendant  was 
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negligent  in  passing  another  vehicle  proceeding  in 
the  same  direction  as  the  motor  truck  when  the 
left  side  of  the  highway  was  not  clearly  visible  and 
free  of  oncoming  traffic  for  a  sufficient  distance 
ahead  to  permit  the  truck  to  overtake  and  pass  the 
other  vehicle  in  safety. 

The  state  law  provides  that:  The  driver  of  a  ve- 
hicle shall  not  drive  to  the  left  side  of  the  center  line 
of  a  highway  in  overtaking  and  passing  another 
vehicle  proceeding  in  the  same  direction  unless  such 
left  side  is  clearly  visible  and  is  free  of  oncoming 
traffic  for  a  sufficient  distance  ahead  to  permit  such 
overtaking  and  passing  to  be  completely  made  with- 
out impeding  the  safe  operation  of  any  vehicle  ap- 
proaching from  the  opposite  direction  or  any  vehicle 
overtaken. 

You  have  heard  the  evidence  on  this  point,  and 
it  will  be  for  3^ou  to  determine  from  all  of  the  evi- 
dence whether  the  plaintiff  has  proved  by  a  prepon- 
derance of  satisfactory  evidence  that  the  defendants 
were  guilty  of  negligence  in  such  respect.  [249] 

Lastly,  plaintiff  contends  tliat  the  defendants 
failed  to  maintain  a  proper  or  any  lookout  for 
other  vehicles  and  particulary  for  the  vehicle 
which  was  operated  by  plaintiff.  In  this  connection 
I  instruct  you  that  every  operator  of  a  vehicle  on 
a  highway  is  required  to  keep  a  proper  lookout  for 
other  vehicles  using  such  highway,  and  a  proper 
lookout  means  that  kind  of  a  lookout  that  a  person 
of  ordinary  prudence  would  have  maintained  and 
exercised  under  the  same  or  similar  circumstances. 

If  plaintiff   fails  to  prove  by  a   preponderance 
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of  satisfactory  evidence  that  the  defendants  were 
guilty  of  negligence  in  one  or  more  of  the  four 
specifications  to  which  I  have  referred,  then  your 
deliberations  will  be  at  an  end,  but  if  you  find  by 
a  preponderance  of  satisfactory  evidence  that  the 
defendants  were  guilty  of  at  least  one  of  such  acts 
of  negligence,  then  you  will  consider  the  question  of 
proximate  cause. 

Proximate  cause  is  probable  cause.  It  is  that  cause 
which  in  direct  sequence,  without  any  efficient  inter- 
vening cause  produced  the  accident  and  injury. 
Therefore,  if  you  find  that  the  defendants  were 
guilty  of  negligence  in  one  or  more  particulars 
charged  against  them  by  the  plaintiff,  that  does  not 
settle  your  problem  unless  you  go  further  and  find 
by  a  preponderance  of  satisfactory  evidence  that 
the  particular  negligence  was  the  proximate  cause 
of  the  injury.  [250] 

If  you  find  in  favor  of  the  defendants,  of  course, 
your  deliberations  will  be  at  an  end,  and  you  will 
return  a  verdict  in  favor  of  the  defendants.  How- 
ever, if  you  find  from  a  preponderance  of  satis- 
factory evidence  that  the  defendants  were  guilty 
of  one  or  more  acts  of  negligence  which  proxi- 
mately caused  the  accident,  then  you  will  consider 
the  question  of  damages  which  plaintiff  alleges 
she  sustained.  The  fact  that  I  instruct  you  on  dam- 
ages does  not  mean  I  am  of  the  opinion  that  plain- 
tiff is  or  is  not  entitled  to  recover  against  tlu^ 
defendants.  I  am  expressing  no  opinion  on  tliat 
subject  one  way  or  the  other.  Damages,  like  any 
other   proposition,   must   be   proved   by  a   prepon- 
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derance  of  the  evidence  on  the  part  of  the  person 
making  the  claim,  and  plaintiff  being  a  claimant 
must  sustain  that  burden.  In  other  words  she 
must  prove  her  claim  of  damages  by  a  prepon- 
derance of  satisfactory  evidence.  If  you  find  that 
plaintiff  is  entitled  to  recover  damages,  you  will 
then  award  her  such  sum  of  mone}^  as  damages  as 
will  fully,  justly  and  completely  comjjensate  her  for 
the  injuries  which  you  find  she  has  suffered  by 
reason  of  the  negligence  of  the  defendants  in  the 
accident.  In  so  doing,  you  should  take  into  con- 
sideration the  injuries  which  she  has  sustained, 
the  disability,  pain  and  suffering  which  she  has 
endured,  and  the  disability,  pain  and  suffering 
which  she  will  endure  in  the  future,  if  you  find  that 
plaintiff  will  endure  such  disability,  pain  and  suffer- 
ing as  a  result  of  that  accident.  [251] 

I  had  not  intended  to  discuss  the  particular  types 
of  injuries  which  Mrs.  Walker  contends  she  suf- 
fered, but  in  view  of  the  fact  that  the  arguments  of 
counsel  are  in  such  disagreement  I  think  I  shall. 
She  claims  on  February  10,  1955,  which  is  ten 
days  ago,  that  she  w^as  suffering  from  numerous 
bruises  and  contusions  to  the  plaintiff's  body,  se- 
vere brain  concussion  and  brain  damage,  severe 
physical  and  mental  shock  and  physical  and  mental 
pain  and  suffering,  a  severe  tearing,  twisting  and 
wa^enching  of  the  tendons,  muscles,  ligaments,  bones, 
nerves  and  soft  tissue  of  her  neck  back,  pelvic  area, 
right  hip  and  leg,  injuries  to  her  upper  chest,  and 
aggravation   of  pre-existing  arrested  tuberculosis. 
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from  all  of  wliicli  plaintiff  was  rendered  sick,  sore, 
nervous  and  distressed,  and  that  plaintiff  has  per- 
manent injuries  to  her  head,  neck,  back,  right  hip 
and  leg,  and  the  internal  organs  of  her  chest,  and 
will  be  permanently  afflicted  with  the  results  of 
aggravation  and  dissemination  of  said  tuberculosis. 

As  you  heard  from  decisions  from  counsel,  some 
of  these  claims  have  now  been  withdrawn,  and  as 
to  permanent  injury — as  to  the  tuberculosis,  of 
course,  you  cannot  aw^ard  her  anything  for  that 
because  she  had  tuberculosis  prior  to  the  time  of  the 
accident.  Even  if  you  award  her  on  the  accident,  you 
cannot  allow  her  a  sum  by  way  of  compensation  by 
reason  of  the  tuberculosis  by  way  of  permanent 
damage,  and  the  same  is  true  of  any  claim  for 
brain  damage.  No  amount  may  be  allowed  for  per- 
manent [252]  injury  to  the  brain  or  permanent 
injury  to  the  hip. 

Mrs.  Walker  contends  tliat  she  has  been,  and 
there  is  evidence  that  she  suffered  injury  to  her 
coccyx  and  injury  to  her  low^  back  which  at  least 
one  physician  says  is  permanent,  at  least,  there  is 
a  dispute  on  that  point  so  you  can  consider  whether 
or  not  she  has  suffered  permanent  injury  to  her 
back  and  to  her  coccyx. 

In  connection  with  those  claims  for  permanent 
injury,  I  instruct  you  that  before  you  are  warranted 
in  allowing  any  sum  by  way  of  compensation  for 
any  alleged  permanent  injury,  you  must  be  reason- 
ably certain,  from  a  preponderance  of  satisfac- 
tory evidence,  that  the  plaintiff  has  sustained 
permanent  injury  and  disability. 
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You  have  beard  the  evidence  with  reference  to 
the  other  injuries  which  plaintiff  says  she  sustained, 
and  you  have  heard  the  medical  testimony,  and 
you  are  to  allow  her  such  sum  as  you  regard  as  rea- 
sonable for  those  other  injuries,  whatever  you  find 
them  to  be,  but  you  may  not  allow  any  sum  by  way  of 
permanent  injury  except  if  you  find  that  she  has 
permanent  injury  to  her  coccyx  and  low  back. 

In  addition  to  plaintiff's  claim  for  pain  and 
suffering  and  the  injuries  which  she  has  sustained, 
plaintiff  has  asked  for  an  allowance  of  $956.13  for 
medical  and  hospital  expenses  which  she  has  in- 
curred. If  you  find  in  favor  of  the  plaintiff,  she 
would  be  entitled  to  a  reasonable  amount  [253] 
incurred  by  her  for  the  reasonable  value  of  the 
medical  and  hospital  services  which  she  received 
and  for  which  she  is  liable.  Therefore,  if  you  find 
for  the  plaintiff,  you  may  allow  her  the  sum  of 
$956.13  for  medical  and  hospital  expenses,  and  that 
is  in  addition  to  the  amount  you  allow  her  for 
general  damages. 

The  amount  you  will  award  plaintiff  must  be 
reached  and  founded  upon  an  unprejudiced  con- 
consideration  of  all  the  facts  of  the  case  and  without 
sympathy,  prejudice  or  a  desire  to  pimish  anyone 
and  without  any  thought  of  plaintiff's  financial 
condition  or  the  defendant's  ability  to  pay. 

I  want  to  make  one  comment.  The  principle  ques- 
tion involved  in  this  lawsuit  is  whether  plaintiff 
has  proved  by  a  preponderance  of  the  evidence  that 
defendant's   truck   was   the   one    involved   in   this 
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accident.  In  my  opinion,  it  does  not  make  any 
difference  whether  the  lights  were  burning  or  not 
burning.  If  a  truck  came  over  on  the  wrong  side 
of  the  road  and  drove  this  lady  off  the  highway, 
she  is  entitled  to  recover.  If  it  was  a  West  Coast 
Fast  Freight  truck — it  does  not  matter  whether 
the  lights  were  burning  or  whether  the  crest  of 
the  highway  was  500  or  600  feet  away — if  that  was 
the  truck  that  did  it  and  it  was  on  the  wrong  side  of 
the  road,  in  my  view,  she  is  entitled  to  recover,  but 
you  must  find  that  it  was  a  West  Coast  Fast  Freight 
truck  that  drove  her  off  the  highway.  [254] 

You  are  the  sole  and  and  exclusive  judges  of 
the  facts  in  the  case  and  of  the  credibility  of  all 
witnesses.  Your  power  of  judging  the  effect  or 
value  of  evidence,  however,  is  not  arbitrary,  but 
must  be  exercised  with  legal  discretion  and  in  sub- 
ordination to  the  rules  of  evidence. 

Even  though  it  is  your  function  and  yours  alone 
to  decide  where  the  truth  lies,  by  what  yardstick 
and  in  accordance  with  what  rules  of  law  are  you  to 
judge  the  credibility  of  witnesses'?  Every  witness 
is  presumed  to  speak  the  truth,  but  this  presump- 
tion may  be  out-weighed  by  the  manner  in  which 
the  witness  testifies,  by  the  character  of  the  testi- 
mony given,  or  by  contradictory  evidence. 

You  should  carefully  scrutinize  the  testimony 
given,  the  circumstances  under  which  each  witness 
testified,  and  every  matter  in  evidence  which  tends 
to  indicate  whether  the  witness  is  worthy  of  belief. 
Of  course,  when  I  speak  of  witnesses  I  speak  of 
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the  plaintiff  and  the  defendants  who,  whether  they 
testified  in  person  or  in  deposition,  are  witnesses  in 
the  case.  Consider  also  any  relation  each  witness 
may  boar  to  either  side  of  the  case;  the  manner 
in  which  each  witness  might  be  affected  by  the 
verdict;  and  the  extent  to  which,  if  at  all,  each 
witness  is  either  supported  or  contradicted  by  other 
evidence. 

Inconsistencies  or  discrepancies  in  the  testimony 
of  a  witness  or  between  the  testimony  of  different 
witnesses  may  or  may  not  cause  the  jury  to  dis- 
credit such  testimony.  [255]  Two  or  more 
jDersons  witnessing  an  incident  or  a  transaction 
may  see  or  hear  it  differently,  and  innocent 
misrecollection,  like  the  failure  of  recollection, 
particularly  as  to  times,  dates,  and  places,  is 
not  an  uncommon  experience.  In  weighing  the  effect 
of  a  discrepancy,  consider  whether  it  jDertains  to 
a  matter  of  importance  or  to  an  unimportant  detail, 
and  whether  the  discrepancy  results  from  innocent 
error  or  wilfull  falsehood.  If  you  find  the  presump- 
tion of  truthfulness  to  be  outweighed  as  to  any  mt- 
ness,  you  will  give  the  testimony  of  that  witness 
such  credibility,  if  any,  as  you  think  it  deserves. 

In  other  words,  there  is  nothing  peculiarly  dif- 
ferent in  the  way  a  jury  is  to  determine  the  credi- 
bility of  a  witness  from  that  in  which  all  reasonable 
persons  size  up  other  people  with  whom  they  are 
dealing  when  making  important  decisions.  You  con- 
sider whether  the  person  with  whom  jow  are  deal- 
ing had  the  opportunity  to  observe  and  be  familiar 
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with  and  remember  the  things  he  tells  you  about. 
You  consider  any  possible  interest  he  may  have,  and 
any  bias  or  prejudice.  You  consider  the  person's 
demeanor.  You  decide  whether  he  strikes  you  as 
fair  and  candid.  In  other  words,  you  "size  him  up." 
Then  you  must  consider  the  inherent  believability 
of  what  he  says  and  whether  it  accords  with  your 
own  judgment  or  experience. 

The  same  is  true  of  witnesses.  You  ask  yourself 
if  they  know  what  they  are  talking  about.  You  watch 
them  [256]  on  the  stand  as  they  testify  and  note 
their  demeanor.  You  decide  how  their  testimony 
strikes  you. 

Take  a  matter  of  interest,  for  example.  You  may 
consider  that  some  witnesses,  whether  for  the  plain- 
tiff or  the  defendants,  have  an  interest  in  the  out- 
come of  the  case.  Where  a  witness  has  a  personal  in- 
terest in  the  result  of  the  trial,  the  temptation  may 
be  strong  to  color,  pervert,  or  mthhold  the  facts, 
or  even  though  completely  honest,  a  witness  who  has 
an  interest  in  the  case  may  unconsciously  shade  his 
testimony.  On  the  other  hand,  such  a  witness  may  be 
telling  the  exact  truth  despite  his  interest  in  the  out- 
come. You  must  consider  all  the  attendant  circum- 
stances in  deciding  whether  and  to  what  extent  in- 
terest may  affect  the  witness. 

The  greater  a  person's  interest  in  the  case,  the 
stronger  is  the  temptation  to  false  testimony,  and 
the  interest  of  the  plaintiff  is  of  a  character  pos- 
sessed by  no  other  witness. 

Manifestly,  she  has  a  vital  interest  in  the  outcome 
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of  tlie  case.  This  interest  is  one  of  the  matters  you 
ma}^  consider  along  with  other  attendant  circum- 
stances in  determining  the  credence  you  will  give  to 
her  testimony. 

Before  reaching  any  conclusion  as  to  whether  you 
believe  the  testimony  of  any  particular  witness  or 
of  the  plaintiff  herself  or  the  defendants  or  as  to 
whether  you  will  loelieve  part  of  the  testimony  of 
such  witness  or  party  [257]  and  reject  the  rest,  it 
is  essential  that  you  give  consideration  to  all  the  cir- 
cumstances bearing  upon  the  question  of  credi- 
bility as  I  have  outlined  it  for  you. 

While  you  are  not  at  liberty  to  reject  the  testi- 
mony of  a  witness  arbitrarily,  there  are  occasions 
when  you  are  justified  in  so  doing.  Under  the  law,  if 
you  find  that  a  witness  has  testified  falsely  in  any 
one  material  part  of  his  testimony,  you  may  look 
with  distrust  upon  the  other  evidence  given  by  such 
witness,  and  if  you  find  that  any  witness  has  testi- 
fied wilfully  false,  you  will  be  at  liberty  to  disre- 
gard all  the  evidence  given  you  by  such  witness  un- 
less corroborated  by  other  evidence  which  you  do  be- 
lieve. 

The  direct  testimony  of  am^  witness  to  whom  you 
give  full  credit  and  belief  is  sufficient  to  establish 
any  issue  in  this  case.  Therefore,  you  are  not  bound 
to  decide  in  conformity  with  the  testimony  of  a  num- 
ber of  witnesses  which  does  not  produce  conviction 
in  your  mind,  as  against  the  declarations  of  a  lesser 
number,  or  a  presumption,  or  other  evidence,  which 
appeals  to  your  mind  with  more  convincing  force. 
This  rule  of  law^  does  not  mean  that  you  are  at 
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liberty  to  disregard  the  testimony  of  the  greater 
number  of  witnesses  merely  from  caprice  or  prej- 
udice. It  does  mean  that  you  are  not  to  decide  any 
issue  by  the  simple  process  of  counting  the  number 
of  witnesses  who  have  testified  on  the  opposing  side. 
It  means  that  the  final  test  is  not  in  the  relative 
number  of  witnesses,  but  in  the  relative  [258]  con- 
vincing force  of  the  evidence. 

Any  fact  in  the  case  may  be  proved  by  direct 
or  indirect  evidence.  Direct  evidence  is  that  which 
tends  to  prove  a  fact  in  dispute  directly  without  any 
inference  or  presumption  and  which  in  itself,  if 
true,  conclusively  establishes  the  fact.  It  a  witness 
testifies  to  a  transaction  to  which  he  has  been  an  eye- 
witness, that  is  direct  evidence.  Indirect  or  circum- 
stantial evidence  is  that  which  tends  to  establish  a 
fact  in  dispute  by  proving  another  and  which, 
though  true,  does  not  in  itself  conclusively  establish 
the  fact,  but  affords  and  inference  or  presumption 
of  its  existence.  Indirect  evidence  sometimes  may  be 
stronger  on  account  of  the  inferences  which  may  be 
drawn  from  it  than  the  testimony  by  witnesses. 

The  rules  of  evidence  ordinarily  do  not  jjermit  a 
witness  to  testify  as  to  his  opinions  or  conclusions. 
An  exception  to  this  rule  is  the  case  of  an  expert 
witness.  A  witness  who  by  education  and  experience 
has  become  an  expert  in  any  art,  science,  or  profes- 
sion may  state  his  opinion  as  to  a  matter  in  which 
he  is  versed  and  which  is  material  to  the  case,  and 
he  may  also  state  his  reasons  for  such  opinion.  In 
this   case    you    have    heard    the    testimony    of   the 
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physicians  who  qualified  as  experts.  You  should 
consider  each  expert  opinion  received  in  evidence  in 
this  case  and  give  it  such  weight  as  you  think  it 
deserves.  Such  opinion  will  be  judged  upon  the  same 
basis  as  you  would  [259]  judge  the  opinions  of  lay 
persons  who  have  testified  except  that  you  are  en- 
titled to  give  it  more  weight  if  you  decide  that,  be- 
cause of  the  experience  and  training  of  the  expert, 
his  opinion  is  more  likely  to  be  accurate  than  that  of 
an  untrained  person.  You  may  reject  it  entirely  if 
you  think  that  the  reasons  given  in  support  of  the 
opinion  are  unsound. 

You  should  look  with  caution  upon  the  oral  ad- 
missions of  a  party,  as  that  kind  of  evidence  is  sub- 
ject to  mistake.  The  party  may  have  been  misin- 
formed or  may  not  have  clearly  expressed  his  or 
her  meaning  or  the  witness  may  have  misunderstood 
him.  However,  if  you  find  that  the  admission  was 
knowingly  made,  then,  of  course,  it  may  be  used  for 
all  purposes. 

You  will  have  with  you  in  the  jury  room  all  of 
the  exhibits  that  have  been  admitted  in  evidence,  and 
you  will  have  with  you  two  forms  of  verdict.  The 
verdict  for  plaintiff  reads  as  follows :  "We,  the  Jury, 
duly  empaneled  and  sworn  to  try  the  above-entitled 
cause,  do  find  our  verdict  in  favor  of  the  plaintiff 
Dorothy  S.  Walker,  and  against  the  defendants 
West  Coast  Fast  Freight,  Inc.,  a  corporation,  and 
M.  L.  Burr,  and  each  of  them,  and  assess  plaintiff's 

damages  in  the  sum  of  $ "If  you  find  for 

plaintiff,  you  are  to  use  this  form  of  verdict,  and 
you  are  to  include  in  that  one  blank  space  all  the 
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amounts  to  which  you  find  plaintiff  is  entitled,  that 
is,  the  $956.13  for  hospital  and  medical  care,  and 
the  amount  you  [260]  find  for  the  permanent  damage 
and  the  other  injuries  which  she  sustained,  and 
you  are  to  include  in  this  one  blank  space  allowance 
for  pain  and  suffering  and  all  the  other  items  to 
which  I  referred  in  my  instructions  on  damages. 

The  verdict  is  to  be  signed  by  the  foreman  alone. 
I  call  your  attention  to  the  fact  that  in  the  Federal 
Court  the  verdict  must  l)e  unanimous ;  therefore,  be- 
fore the  foreman  signs  this  verdict,  he  or  she,  who- 
ever it  may  be,  must  make  sure  that  it  represents 
the  unanimous  opinion  of  each  juror  on  each  issue. 
In  other  words,  it  must  not  only  be  on  the  question 
of  liability  but  also  on  the  question  of  damages. 

I  think  in  the  past  I  have  told  you  about  quotient 
verdicts.  If  you  come  to  the  question  of  damages 
you  cannot  agree  in  advance  that  each  person  will 
set  down  the  amount  to  which  he  or  she  believes 
plaintiff  is  entitled,  add  it  up,  and  then  divide  it 
by  twelve  and  say  in  advance  that  that  is  the 
amomit  which  you  are  going  to  give  to  the  plain- 
tiff. Under  the  law,  that  type  of  verdict,  which  is 
called  a  quotient  verdict,  or  any  other  verdict  ob- 
tained in  any  mechanical  way  is  unlawful.  Each 
person  must  agree  to  the  amount  of  the  verdict.  The 
jurors  cannot  agree  in  advance  as  to  the  technique  of 
doing  it. 

If  you  decide  in  favor  of  defendants,  you  will 
use  the  other  form  of  verdict  which  says:  "We,  the 
jury,  empaneled  and  sworn  to  try  the  above-entitled 
cause,  do  [261]  find  our  verdict  against  the  plain- 
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tiff  and  in  favor  of  the  defendants."  Before  you  can 
nse  that  verdict,  which  is  to  be  signed  by  the  fore- 
man alone,  it  likewise  must  represent  the  unani- 
mous opinion  of  each  of  the  jurors.  That  means 
each  juror  has  to  agree. 

Before  the  bailiif  is  sworn  there  is  a  legal  matter 
that  I  would  like  to  take  up  with  Counsel  in  Cham- 
bers. 

(Thereupon  the  following  proceedings  were 
had  in  the  Court's  chambers:) 

Mr.  Peterson:  I  do  not  know  what  the  Court's 
practice  is  in  respect  to  giving  what  is  defined  under 
the  Oregon  statutes  as  being  statutory  instructions, 
the  one  in  relation  to  evidence  to  be  judged  not  alone 
by  its  intrinsic  weight  but  the  evidence  that  is  within 
the  power  of  a  party  to  produce.  Therefore,  if  the 
weaker  or  less  satisfactory  evidence  is  produced 
when  it  appears  that  a  stronger  and  more  satisfac- 
tory can  be  produced,  such  evidence  is  to  be  viewed 
with  distrust.  I  do  not  know  what  the  practice  of 
the  Court  is. 

The  Court :  We  do  not  give  that.  Unless  it  is  re- 
quested we  would  not  give  it,  and  in  this  particular 
case  I  do  not  think  I  would  give  it  because  each 
party  under  our  practice  had  the  opportunity  of 
getting  the  same  evidence.  You  may  have  an  ex- 
ception. 

Mr.  Peterson:  With  that,  the  plaintiff  has  no 
other  exceptions.  [262] 

Mr.  Gearin:  The  defendants  and  each  of  them, 
your  Honor  respectfully  objects  to  the  Court's  sub- 
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mission  to  the  jury — although  there  was  later  com- 
ment with  regard  to  the  lack  of  clearance  lights  and 
retiectors — in  giving  the  statute  on  lamps  and  reflec- 
tors to  the  jury,  on  the  ground  and  for  the  reason 
that  there  is  no  evidence  whatsoever  that  we  did  not 
have  reflectors,  and,  secondly,  that  as  a  matter  of  law 
the  matter  of  clearance  lights  and  reflectors  could 
not  have  any  casual  relation  with  the  accident. 

We  object  to  the  failure  of  the  Court  to  withdraw 
the  charge  of  lookout  and  submitting  the  same,  that 
being  our  requested  instruction  No.  8,  on  the  ground 
and  for  the  reason  that  there  is  no  evidence  in  this 
case  that  the  defendants  or  either  of  them  were 
guilty  of  negligence  in  that  particular. 

In  Open  Court 

The  Court:  You  are  now  excused  to  go  and  de- 
liberate. 

(Jury  retires  for  deliberations  at  3:50  p.m. 
After  deliberating  the  jury  returned  to  open 
court  and  the  following  proceedings  were  had:) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
Mr.  Price,  the  bailiff,  informs  me  that  you  have  a 
question. 

Foreman  Marian  I.  Green :  I  have,  your  Honor. 
In  fact,  the  jury  has  two  questions  they  are  not  clear 
about  [263]  and  would  like  an  answer  for  it. 

The  Court :  Does  it  involve  matters  about  which 
I  have  already  instructed  you? 

Foreman  Green:  Well,  they  are  concerning  mat- 
ters of  evidence. 
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The  Court :  You  mean  they  are  evidence  that  you 
do  not  recall  ? 

Foreman  Green :  We  do,  but  they  want  to  know 
why  the  evidence  was  not  produced. 

The  Court:  In  this  court  you  cannot  speculate 
about  evidence  not  being  produced.  You  have  to  take 
the  evidence  as  it  is  introduced  here.  The  attorneys 
are  the  ones  that  determine  what  evidence  shall  be 
submitted  in  court. 

Foreman  Green:  We  understand  that,  but  they 
are  still  rather  adamant  about  one  particular  point 
that  I  am  not  able  to  convince  them  on,  and  they 
want  to  know  why,  I  have  given  my  opinion  of  what 
I  think  that  there  is  in  evidence.  Could  I  approach 
your  desk  and  ask?  Or  is  that  not  allowed? 

The  Court:  I  thought  that  I  had  given  you  all 
the  instructions  that  are  necessary.  We  do  not  like 
to  give  any  new  instructions. 

Foreman  Green:  I  really  do  not  know  what  to 
do  about  it.  I  have  done  what  I  thought  was  right, 
but  they  seem  to  think  that  it  should  be  cleared  up 
before  they  can  [264]  reach  a  decision. 

The  Court :  I  am  going  to  let  you  state  the  ques- 
tion. According  to  the  understanding  that  counsel 
and  I  reached  before,  no  question  will  be  answered 
at  the  time  you  asked  it  unless  everybody  consents 
to  it,  and  even  if  you  ask  the  question  I  might  not 
consent  to  it. 

Foreman  Green:  Well,  that  is  agreed  upon,  and 
the  question  was  why  the  driver's  log  was  not  pro- 
duced. 
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The  Court :     Do  you  mean  the  tachograph  *? 
Foreman  Green :     The  log.  If  I  understood  right, 
the  tachograph  was  destroyed,  to  my  knowledge,  but 
the  question  was  about  the  driver's  log. 

The  Court :  I  would  like  to  see  counsel  in  cham- 
bers. 

(Thereupon,  the  following  proceedings  were 
had  in  the  Court's  chambers:) 

The  Court:  I  will  tell  the  jury  that  under  the 
rules  of  law  either  party  can  get  any  infomiation 
that  is  in  existence  through  the  deposition  procedure 
and  through  notice;  that  it  was  not  produced 
by  either  party,  and  from  that  they  may  draw  an  in- 
ference that  it  would  not  show  anything  or  that  it 
was  not  available. 

Mr.  Gearin:  That  would  be  very  fair,  your 
Honor. 

The  Court:  Oi'  I  could  just  say  that  it  was  not 
available. 

Mr.  Gearin :  T  think  your  initial  statement  Vx^ould 
be  very  fair  to  everybody  concerned  because  they 
only  took  the  [265]  deposition  of  our  driver  and  no 
one  else,  your  Honor. 

Mr.  Peterson:  I  would  feel  in  view  of  the  evi- 
dence in  the  case  that  probably  the  question  should 
be  unanswered.  I  recognize  it  is  a  very  difficult 
question. 

The  Court:  Do  you  want  the  question  not  to  be 
answered  ? 

Mr.  Peterson:  T  would  think  that  that  would  be 
correct  in  view  of  the  case. 

Mr.  Gearin :     It  is  up  to  them  to  prove  what  was 
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in  the  log,  and  they  cannot  make  us  produce  records 
all  over  the  map  when  they  had  it  within  their  power 
to  produce  it.  We  do  not  have  to  prove  anything.  I 
think  what  your  Honor  said  just  a  minute  ago  as  to 
the  exjolanation  under  the  rules  of  law  that  we  have, 
I  think  that  was  fair  to  everybody,  and  to  leave  it 
unanswered  now  certainly  would  be  more  than  pre- 
judicial to  the  defendants. 

The  Court :  It  may  be,  but  you  are  the  one  who 
asked  for  it.  I  gave  you  that  opportunity. 

Mr.  Peterson:  That  was  a  pure  oversight  of 
counsel,  your  Honor.  I  attempted  to  answer  it  and 
argue  it.  It  came  out  in  argument,  your  Honor. 
Your  Honor  was  perfectly  right  in  ruling  as  you 
did.  I  would  have  no  complaint  about  your  Honor's 
ruling.  I  believe,  however,  to  be  fair  with  us,  that 
what  your  Honor  indicated  you  would  have  to  say, 
that  they  could  have  produced  it  or  explained  its 
absence,  but  there  is  nothing  to  be  drawn  by  its  fail- 
ure to  be  here.  Nobody  has  produced  it,  especially 
since  we  have  [266]  no  burden  of  proof. 

The  Court :  I  will  say  that  no  inference  is  to  be 
drawn  one  way  or  the  other  by  its  absence. 

Mr.  Gearin :     That  is  all  right  with  me. 

The  Court :     Is  that  all  right  % 

Mr.  Peterson :  I  think  that  that  would  be  outside 
the  evidence,  your  Honor.  I  sincerely  feel  that  that 
w^ould  be  outside  of  the  evidence  that  the  jury  is 
bound  to  consider. 

(Thereupon  in  open  Court  the  following  pro- 
ceedings were  had:) 

The  Court :     Ladies  and  gentlemen  of  the  jury,  I 
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have  taken  the  matter  up  with  both  of  the  attorneys, 
and  I  have  considered  some  law,  and  I  have  come  to 
the  conclusion,  and  both  counsel  agree  with  me,  that 
this  question  cannot  be  answered  now.  We  are  all  of 
the  opinion  that  no  inference  either  for  or  against 
the  plaintiff  or  the  defendant  can  be  drawn  by  the 
jury  from  the  failure  to  produce  that  document, 
nothing  bad,  nothing  good  against  either  the  plain- 
tiff or  the  defendants  by  that  failure,  and  you  must 
decide  the  case  on  the  evidence  that  has  been  intro- 
duced. 

Foreman  Green :     Thank  you,  jowt  Honor. 

(Thereupon,  the  jury  retired  for  further  de- 
liberations.) 

Mr.  Gearin:  T  have  no  exception  to  the  Court's 
remarks. 

Mr.  Peterson :  Your  Honor,  I  agree  with  the 
first,  no  exception  to  the  Court  instruction  the  jury 
that  the  [267]  question  could  not  be  answered,  but 
I  would  save  an  exception  to  the  Court  directing  the 
jury  that  they  could  draw  no  inference  under  the 
evidence  in  this  case. 

The  Court :  I  thought  that  is  what  we  agreed  to 
in  chambers  before  we  came  into  open  court,  and  you 
had  specifically  told  me  that  this  was  outside  the 
evidence;  they  could  not  consider  it,  and  I  told  you 
before  that  I  would  instruct  them  that  no  inference 
for  or  against  either  party  can  be  drawn  by  the 
failure  to  produce  that  evidence.  I  was  under  the 
impression  that  you  agreed  to  it. 

Mr.  Peterson:     Your  Honor,  perhaps  I  did  not 
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make  myself  clear.  I  thought  I  advised  the  Court 
that  it  was  my  view,  under  the  evidence,  that  the 
Court  should  not  direct  any  inference  or  lack  of  in- 
ference to  be  drawn  but  simply  the  question  could 
not  be  answered.  Perhaps  I  did  not  make  my  point 
clear  in  chambers.  That  is  what  I  attempted  to  do. 

The  Court :  Do  you  not  recall  telling  me  just  as 
we  were  leaving  the  Chambers  that  it  was  outside 
the  evidence  and  could  not  be  considered  ? 

Mr.  Peterson :     I  did,  your  Honor. 

The  Court :     I  will  let  the  record  speak  for  itself. 

(Trial  concluded.)  [268] 

Cei-tificate 
State  of  Oregon, 
County  of  Multnomah — ss. 

I,  Gordon  R.  Grriffiths,  an  official  court  reporter  to 
the  United  States  District  Courts  for  the  District  of 
Oregon,  hereby  certify,  that  at  the  time  and  place 
mentioned  in  the  caption  I  reported  in  shorthand  all 
proceedings  had  and  testimony  adduced  in  the  above 
entitled  cause ;  that  my  shorthand  notes  were  there- 
after reduced  to  typewriting  under  my  direction, 
and  that  the  foregoing  transcript  consisting  of  268 
typewritten  pages  is  a  true  and  correct  transcript  of 
all  said  proceedings  had  and  testimony  adduced,  and 
of  the  whole  thereof. 

Witness  my  hand  at  Portland,  Oregon,  this  10th 
day  of  May,  1955. 

/s/  GORDON  R.  GRIFFITHS. 
[Endorsed]  :     Filed  June  10,  1955. 
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United  States  District  Court, 
District  of  Oregon 

Civil  No.  7092 

DOROTHY  S.  WALKER, 

Plaintiff, 

vs. 

WEST  COAST  FAST  FREIGHT,  INC.,  a  Cor- 
poration, and  M.  L.  BURR, 

Defendants. 

Monday,  March  21,  1955,  11 :00  A.M. 

TRANSCRIPT  OF  PROCEEDINGS  IN  RE: 
MOTION  OF  PLAINTIFF  FOR  NEW 
TRIAL 

Mr.  Peterson :  May  it  please  the  Court :  In  this 
matter  counsel  for  defendants  has  fifteen  minutes 
ago  served  me  with  an  affidavit  in  respect  to  this 
motion  for  a  new  trial.  The  essence  of  the  affidavit 
is  that  Mr.  Gearin  was  one  of  the  attorneys  for  de- 
fendants ;  that  he  has  been  in  charge  of  the  case  as 
far  as  defendants  are  concerned  since  its  inception, 
and  at  no  time  did  he  have  any  knowledge  that 
plaintiff  sustained  or  was  going  to  claim  any  of 
these  child-bearing  inconveniences  or  difficulties  in 
child-bearing. 

The  Court:     I  have  read  the  affidavit. 

Mr.  Peterson:  I  want  to  advise  the  Coui't  that 
long  prior  to  July  9,  1954,  eight  months  prior  to  the 
time  of  this  trial,  that  Mr.  Gearin  made  an  appoint- 
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ment  witli  Dr.  John  L.  Marxer  to  have  Mrs.  Walker 
given  a  physical  examination.  An  appointment  was 
arranged  for  July  19,  1954,  at  2:30  o'clock.  I  noti- 
fied Dorothy  Walker  upon  receipt  of  this  notice,  and 
she  advised  me  that  she  could  not  have  any  physical 
examination  because  of  pregnancy.  When  she  saw 
her  doctor  he  advised  her  that  she  should  not  have 
any  pelvic  examination  because  she  was  five  months 
pregnant  and  that  she  should  have  no  X-rays  for 
two  or  three  months  after  the  child  w^as  born,  and 
that  I  immediately  communicated 

The  Court :     What  diif  erence  would  that  make  ? 

Mr.  Peterson :     I  want  to  advise  the  Court. 

Mr.  Gearin:  I  knew  she  was  pregnant,  your 
Honor.  [2*] 

The  Court :     He  says  she  was  pregnant. 

Mr.  Peterson :  There  is  no  surprise  as  far  as  the 
defendant  is  concerned. 

The  Court :  There  is  no  surprise  about  the  preg- 
nancy, but  you  have  not  set  it  out  in  your  pre-trial 
order. 

Mr.  Peterson :  That  is  true,  your  Honor,  I  have 
not  set  it  out,  but  this  is  the  language  that  I  have 
used,  and  I  respectfully  say  to  the  Court  that  what 
we  sought  to  prove  was  admissible  under  those 
pleadings. 

The  Court:  Mr.  Peterson,  I  gave  you  an  oppor- 
tunity to  call  your  doctor,  and  you  did  not  do  it. 

Mr.  Peterson:  You  advised  me  that  the  Court 
would  not  receive  it.    As  a  matter  of  fact,  w^hen  I 
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made  my  opening  statement  to  the  jury  you  said 
that  that  was  not  proper  and  we  could  not  ])rove  it. 

The  Court:  Then  you  tried  to  get  it  in  on  the 
testimony,  and  I  said  you  could  not  do  it  in  that 
way,  in  any  event,  and  you  said  that  you  wanted  to 
make  an  offer  of  proof.  In  the  first  place,  I  told  you 
to  call  the  doctor  back,  but  then  you  told  me  that  for 
the  first  time  you  learned  that  he  was  not  the  doctor 
who  could  testify  to  that. 

Mr.  Peterson:     That  is  right. 

The  Court:  Then  you  said  that  the  only  doctor 
that  could  testify  would  be  the  obstetrician  and  you 
would  try  to  get  hold  of  him. 

Mr.  Peterson:     Correct. 

The  Court:  Mr.  Peterson,  you  came  here  trying 
to  make  an  opening  statement  on  a  subject  matter 
about  which  you  had  never  talked  to  a  physician,  did 
you  not? 

Mr.  Peterson :     No,  your  Honor. 

The  Court :  When  had  you  talked  to  the  obstetri- 
cian? 

Mr.  Peterson :  I  received  a  letter  from  the  obste- 
trician dated  August  9,  1954,  and  I  will  read  that 
letter  to  the  Court. 

The  Court :  Had  you  made  arrangements  for  the 
obstetrician  to  come  into  court  % 

Mr.  Peterson :     No,  I  had  not,  your  Honor. 

The  Court:  I  do  not  think  very  much  of  that 
contention,  and  the  contention  is  denied.  You  may 
have  an  exception. 

Mr.  Peterson :  Your  Honor,  the  Court  instructed 
the  jury  that  they  could  not  consider  her  life  ex- 
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pectancy,  and  the  Court  would  give  no  instruction  as 
to  her  life  expectancy  or  any  matter  relating  to  her 
life  expectancy.  I  believe  the  Court  stated  to  me  and 
to  Counsel  that  because  she  had  had  tuberculosis  her 
life  expectancy  could  not  be  considered  by  the  jury. 

The  Court:  Mr.  Peterson,  she  not  only  had  tu- 
berculosis but  she  was  taking  treatment  at  the  time 
of  the  accident,  and  I  think  she  was  taking  treat- 
ment at  the  time  of  the  trial.  Here  is  a  woman  who 
is  suffering  from  tuberculosis,  and  I  do  not  think 
that  under  those  circumstances  the  mortality  tables 
are  admissible. 

Mr.  Peterson :  The  case  of  Frangos  vs.  Edmunds 
held  that  they  are ;  179  Oregon. 

The  Court :  For  a  person  suffering  from  tubercu- 
losis? 

Mr.  Peterson:  No,  but  the  rule  was  that  the 
Court  takes  judicial  notice  of  that  and  that  when  a 
person  has  permanent  injuries  the  Court  may  in- 
struct the  jury  as  to  what  the  mortality  tables  are, 
but  the  determination  of  life  expectancy  of  the 
plaintiff  when  he  or  she  has  permanent  injuries  is  a 
question  of  fact  for  the  jury  to  take  into  considera- 
tion ;  the  age,  sex,  health,  the  nature  of  the  plaintiff's 
occupation,  whether  hazardous  or  not. 

The  Court :  Suppose  that  she  had  had  instead  of 
tuberculosis  cancer  of  the  stomach.  Would  you  say 
that  I  should  instruct  the  jury  on  the  question  of  the 
mortality  tables'? 

Mr.  Peterson :  Yes,  because  that  is  a  question  of 
fact  for  the  jury's  determination. 


West  Coast  Freight  Co.,  etc.  285 

The  Court :  I  am  going  to  deny  your  motion  for 
a  new  trial  on  that  ground  also. 

Mr.  Peterson :  My  third  main  point,  your  Honor, 
is  inadequacy  of  the  verdict.  The  testimony  was  that 
she  had  occurred  956  dollars,  some-odd,  special  dam- 
ages, but  the  jury  gave  her  $1,500.  T  submit  that 
under  the  decided  cases  such  a  verdict  is  inadequate, 
and  in  the  Federal  Court,  as  I  understand  it, 
grounds  for  granting  a  new  trial  are [5] 

The  Court :  Mr.  Peterson,  this  is  a  consistent  ver- 
dict if  the  jurors  did  not  believe  some  of  your  own 
physicians  because  I  believe  it  was  perfectly  proper 
for  the  jury  to  come  to  the  conclusion  that  this 
woman  was  suffering  from  tuberculosis  but  that  her 
condition  had  not  been  aggravated  a  great  deal  or  at 
all  by  the  accident.  The  testimony  was  that  she 
coughed  up  a  little  blood  within  a  very  short  time, 
and  there  was  quite  a  disagreement  at  that  time  be- 
tween her  testimony  and  the  medical  and  the  hos- 
pital reports  as  to  the  quantity  of  blood.  Likewise,  I 
thought  your  medical  testimony  was  very  weak,  par- 
ticularly testimony  of  Dr.  Selling.  That  was  better 
testimony  for  the  defendant.  I  do  not  see  how  on  the 
basis  of  the  testimony  of  your  physicians  the  jury 
could  have  allowed  her  a  great  deal.  Her  testimony 
w\as  much  better  as  to  the  amount  of  disability.  I 
did  not  think  that  it  was  supported  by  the  medical 
testimony. 

Mr.  Peterson:  Your  Honor,  if  I  may,  here  is 
what  the  doctors  testified,  as  I  recall  it.  Dr.  Tuhy 
testified  that  she  had  scar  tissue  on  her  lungs ;  tliat 
she  had  a  biTiised  lung  as  a  consequence  of  this  ac- 
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cidont,  and  because  of  the  scar  tissue  she  had  bled 
into  the  lung\  bled  into  the  lung,  and  that  was  one  of 
the  primary  reasons  that  he  hospitalized  her  for 
seven  weeks  at  the  University  Hospital  to  check  to 
see  if  there  had  been  exacerbation  or  aggravation  of 
the  tuberculosis,  [6]  but  he  thought  there  was  no  dis- 
semination of  tuberculosis  and  that  she  had  no  perm- 
anent injury  of  the  lung. 

Dr.  Selling,  a  neurosurgeon,  testified  she  had  a 
brain  injury. 

The  Court:  Mr.  Peterson,  you  did  not  listen  to 
liis  testimony.  He  did  not  say  that  she  had  a  brain 
injury. 

Mr.  Peterson:  I  should  submit,  your  Honor,  he 
said  as  evidence  by  the  tests  which  he  did,  neurologi- 
cal tests,  which  had  disappeared  at  the  time  of  the 
trial,  which  were  residual,  the  headaches  which  he 
thought  would  disappear  within  two  or  three  years. 
That  was  the  essence  of  Dr.  Selling's  testimony. 

Dr.  Abele  testified  she  had  a  lumbosacral  sprain. 
It  was  permanent.  It  would  require  reasonably, 
probably,  that  she  would  have  to  have  a  spinal  fu- 
sion ;  that  she  had  a  coccyx  injury  which  would  re- 
quire surgical  removal. 

The  only  adverse  testimony  medically  was  that  of 
Dr.  Jones,  and  Dr.  Jones  said  that  upon  the  business 
occupation  from  the  plaintiff's  standpoint,  his  testi- 
mony is  that  she  had  a  painful  coccyx  and  a  painful 
hip  upon  his  examination.  Otherwise,  he  said  he 
found  no  objective  symptoms  of  injury. 

Now,  that  is  from  the  worst  and  the  best  stand- 
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point  of  the  medical  testimony.   I  submit  that  it  is 
inadequate. 

The  Court :  I  realize  that  the  plaintiff  did  not  get 
the  verdict  that  she  anticipated  getting,  and  it  may 
very  well  be  that  some  of  the  liability  elements 
played  a  part,  but  under  [7]  the  decisions  I  do  not 
believe  that  the  plaintiff  is  entitled  to  have  a  judicial 
declaration  that  there  is  inadequacy  in  damages  be- 
cause, had  the  jury  believed  the  testimony  of  Dr. 
Jones,  they  could  have  found  that  the  plaintiff  suf- 
fered damage  to  $1,500  or  perhaps  even  less.  T  do 
not  think  that  this  is  a  case  in  which  I  should  dis- 
turb the  verdict  of  the  jury,  and  the  motion  is 
denied. 

(Healing  concluded.) 


Reporter's  Certificate 

I,  Gordon  R.  Griffiths,  an  Official  Reporter  for  the 
United  States  District  Court  for  the  District  of 
Oregon,  hereby  certify  that  I  reported  in  shorthand 
at  the  time  and  place  mentioned  in  the  caption  sheet, 
all  proceedings  had  in  the  above-entitled  matter; 
that  I  thereafter  caused  my  shorthand  notes  to  be 
reduced  to  typewriting  under  my  direction,  and  that 
the  foregoing  transcript,  consisting  of  8  pages,  is  a 
tnie  and  correct  transcript  of  said  proceedings,  and 
of  the  whole  thereof. 

/s/  GORDON  R.  GRIFFITH, 
Reporter. 

[Endorsed] :     Filed  August  8,  1955. 
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fTitlc  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  F.  L.  Buck,  Acting  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Pre-trial  order;  Verdict;  Judgment  order;  Motion 
fo7-  a  new  trial ;  Judgment  and  order  denying  motion 
for  new  trial ;  Notice  of  appeal ;  Bond  for  costs  on 
appeal ;  Designation  of  record ;  Order  to  forward  ex- 
hibits to  Court  of  Appeals;  Appellees'  designation 
of  record;  Affidavit  of  John  Gordon  Gearin;  Con- 
sent to  addition  of  attorney;  Order  declaring  Bur- 
ton J.  Fallgren  as  attorney  of  record ;  Transcript  of 
docket  entries ;  Motion  to  extend  time  to  docket  ap- 
peal ;  Affidavit  of  Burton  J.  Fallgren ;  Order  extend- 
ing time  to  June  16,  1955,  to  docket  appeal;  and 
vStatement  of  points  upon  which  plaintiff  intends  to 
rely,  constitute  the  record  on  appeal  from  a  judg- 
ment of  said  court  in  a  cause  therein  numbered  Civil 
7092,  in  which  Dorothy  S.  Walker  is  the  plaintiff 
and  appellant  and  West  Coast  Fast  Freight.,  Inc,  a 
corporation,  et  al.  are  the  defendants  and  appellees ; 
that  the  said  record  has  been  prepared  by  me  in  ac- 
cordance with  the  designation  of  contents  of  record 
on  appeal  filed  by  the  appellant  and  appellees,  and 
in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  the  cost  of  filing  the  notice 
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of  appeal  is  $5.00,  and  that  the  same  has  been  paid 
by  the  appellant. 

I  further  certify  that  there  is  also  enclosed  the  re- 
porter's transcript  of  proceedings  of  February  23, 
1955.  Under  separate  cover  we  are  forwarding  Ex- 
hibits 1-A  to  J;  4;  6;  8;  10;  11;  12;  14-A  to  E ;  26-A 
to  E;  27;  30-A  to  D;  and  31-A  and  B.  Also  report- 
er's transcript  of  proceedings  during  hearing  of  ap- 
pellant's motion  for  new  trial,  (No.  2  of  Appellees' 
designation  of  record). 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  10th  day  of  June,  1955. 

[Seal]  F.  L.  BUCK, 

Acting  Clerk, 

By  /s/  THORA  LUND, 
Deputy. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  document  consisting  of  transcript 
of  testimony  of  proceedings  had  on  March  21,  1955, 
constitutes  the  supplemental  record  in  cause  num- 
bered Civil  7092,  Dorothy  S.  Walker,  Plaintiff  and 
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Appellant,  and  West  Coast  Fast  Freight,  Inc.,  a  cor- 
poration, et  al.  are  the  defendants  and  appellees. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  on  Portland, 
in  said  District,  this  9th  day  of  August,  1955. 

[Seal]  R.  DEMOTT, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy. 


[Endorsed] :  No.  14788.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Dorothy  S.  Walker, 
Appellant,  vs.  West  Coast  Fast  Freight,  Inc.,  a  Cor- 
poration, and  M.  L.  Burr,  Appellees.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Oregon. 

Filed  June  11,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14788 
DOROTHY  S.  WALKER, 


Appellant, 


vs. 


WEST  COAST  FAST  FREIGHT,  INC.,  a  Corpor- 
ration,  and  M.  L.  BURR, 

Appellees. 

STATEMENT    OF    POINTS    UPON    WHICH 
PLAINTIFF  INTENDS  TO  RELY 

Pursuant  to  Rule  19(6)  of  the  rules  of  the  above- 
entitled  Court,  appellant  presents  the  followins; 
statement  of  points  upon  which  she  intends  to  rely 
on  appeal  of  the  above-entitled  cause. 

L  The  trial  Court  erred  in  advising  counsel  for 
the  plaintiff  during  opening  statement  that  said 
counsel's  reference  to  pain  and  difficulties  from 
pregnancy  and  childbirth  of  the  plaintiff  subsequent 
to  the  injuries  complained  of  should  not  have  been 
referred  to  and  were  not  admissible  upon  trial,  with- 
out objection  made  by  counsel  for  defendants.  (Tr. 
P.  1-0)  (Designation  No.  1  Pre-Trial  Order). 

2.  The  trial  Court  erred  in  refusing  to  permit 
plaintiff  to  prove  by  expert  medical  testimony  the 
effects  of  the  injuries  to  her  lower  back,  known  to 
medical  science  as  lumbo-sacral  sprain,  and  displace- 
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ment  of  her  coccyx.  (Tr.  P.  1-0  et  seq  and  PP.  239 
et  seq.  Designation  No.  1  Pre-Trial  Order). 

3.  The  trial  Court  erred  in  refusing  to  permit 
plaintiff  to  testify  as  to  the  effects  in  the  nature  of 
pain  and  suffering  and  the  difficulties  of  pregnancy 
and  childbirth,  arising  from  the  injuries  complained 
of.  (Tr.  P.  32)  (Designation  No.  1  Pre-Trial 
Order). 

4.  The  trial  Court  erred  in  failing  to  sustain 
plantiff's  objection  to  the  question  asked  on  direct 
examination  of  defendant's  expert  medical  witness, 
Dr.  Orville  Noble  Jones,  as  follows:   (Tr.  P.  114) 

"Question:  Will  you  relate  to  the  jury  what  this 
lady  told  you  with  reference  to  how  she  got  hurt." 
and  in  permitting  said  medical  expert  witness  to  re- 
late in  answer  to  said  question  a  purported  history 
of  injury. 

5.  The  trial  Court  erred  in  failing  and  refusing 
to  give  plaintiff's  requested  instruction  No.  8,  which 
written  instruction  is  as  follows: 

"In  this  case,  if  you  find  that  the  plaintiff' 
Dorothy  S.  Walker  is  entitled  to  a  verdict  at  your 
hands,  then  it  will  be  your  duty  to  assess  plain- 
tiff's damages.  You  are  instructed  that  the  law 
aims  at  just,  fair  and  reasonable  compensation.  In 
assessing  damges  for  the  plaintiff,  you  will  take 
into  consideration  the  nature  and  extent  of  plain- 
tiff's injuries.  You  will  also  take  into  consideration 
all  of  the  pain  and  suffering  which  plaintiff  has 
endured,  if  any,  as  a  result  of  injuries  sustained 
by   her.     Such   pain   and   suffering   includes    both 
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physical  and  mental  suffering.  You  will  also  take 
into  consideration  whether  plaintiff  will  be  caused 
to  endure  pain  and  suffering  in  the  future.  You  will 
also  take  into  consideration  whether  plaintiff's  in- 
juries, if  any,  are  permanent.  If  you  find  that  plain- 
tiff's injuries  are  permanent,  then  you  will  take 
into  consideration  plaintiff's  life  expectancy. 

"You  are  instructed  that  under  the  Standard 
American  Mortality  Tables,  a  person  of  the  age  of 
thirty-five  years  has  a  life  expectancy  of  33.44  years. 
However,  plaintiff's  life  expectancy  is  a  question  of 
fact  for  you  to  determine,  taking  into  consider- 
ation plaintiff's  age,  sex,  health,  habits  and  nature 
of  her  occupation,  whether  hazardous   or  not. 

"You  will  also  take  into  consideration  whether 
plaintiff's  injuries,  if  any,  permanently  impaired 
her  ability  to  work  and  perform  physical  activities. 

"You  will  also  take  into  consideration  the  amount 
of  the  reasonable  value,  as  shown  by  the  evidence 
in  this  case,  of  all  doctor,  hospital,  ambulance  and 
medical  expenses  incurred  by  the  plaintiff  in  the 
treatment  of  injuries  sustained  by  her,  if  any. 

"After  considering  all  of  the  foregoing  matters, 
you  will  assess  such  sum  of  money  to  the  plaintiff 
as  will  fairly  and  reasonably  compensate  her  for 
her  injuries,  if  any,  her  pain  and  suffering,  both 
physical  and  mental,  past  and  future,  if  any,  and 
the  permanent  effect  of  her  injuries  upon  the  plain- 
tiff, if  you  find  that  plaintiff  has  permanent  in- 
juries." 
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6.  The  trial  Court  erred  in  its  instructions  to 
the  jury  in  making  the  following  statement:  (Tr.  P. 
253). 

''Mrs.  Walker  contends  that  she  has  been,  and 
there  is  evidence  that  she  suffered  injury  to  her 
coccyx  and  injury  to  her  low  back  which  at  least 
one  physician  says  is  permanent,  at  least,  there  is 
a  dispute  on  that  point  so  you  can  consider  whether 
or  not  she  has  suffered  permanent  injury  to  her 
back  and  to  her  coccyx." 

7.  The  trial  Court  erred  in  its  instructions  to 
the  jury  in  making  the  following  statement:  (Tr. 
P.  253.) 

"In  comiection  with  those  claims  for  permanent 
injury,  I  instruct  you  that  before  you  are  warranted 
in  allowing  any  sum  by  way  of  compensation  for 
any  alleged  permanent  injury,  you  must  be  reason- 
ably certain,  from  a  preponderance  of  satisfactory 
CA'idence,  that  the  plaintiff  has  sustained  permanent 
injury  and  disability." 

8.  The  trial  Court  erred  in  its  instructions  to  the 
jury  in  making  the  following  statement:  (Tr.  P. 
257.) 

"The  greater  a  person's  interest  in  the  case,  the 
stronger  is  the  temptation  to  false  testimony,  and 
the  interest  of  the  plaintiff  is  of  a  character  pos- 
sessed by  no  other  witness. 

''Manifestly,  she  has  a  vital  interest  in  the  out- 
come of  the  case.  This  interest  is  one  of  the  matters 
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you  may  consider  along  with  other  attendant  cir- 
cumstances in  determining  the  credence  you  will 
give  to  her  testimony." 

9.  Error  prejudicial  to  plaintiff  appellant  oc- 
curred by  misconduct  of  the  jury  in  failing  and 
neglecting  to  award  plaintiff  an  adequate  sum  for 
plaintiff's  injuries  and  damages  as  shown  by  the 
evidence  in  the  case.    (Designation  No.  2,  Verdict.) 

10.  The  trial  Court  erred  in  failing  and  refusing 
to  grant  plaintiff's  motion  for  a  new  trial.  (Desig- 
nation No.  4,  Order  Denying  Motion  for  New 
Trial.) 

Appellant  adopts  the  designation  of  record  as 
filed  in  the  United  States  District  Court  for  the 
District  of  Oregon,  in  the  above-entitled  cause. 

PETERSON  &  POZZI, 

BERKELEY  LENT, 

BURTON  J.  FALLGREN, 

By  /s/  NELS  PETERSON, 

Attorneys  for  Appellant. 

Duly  verified. 

[Endorsed] :    Filed  June  16,  1955. 
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No.  14788 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


DOROTHY  S.  WALKER, 

Appellant, 
vs. 

WEST  COAST  FAST  FREIGHT,  INC., 
a  corporation,  and  M.  L.  BURR, 

Appellees. 


BRIEF  OF  APPELLANT 


Appeal  from   the  United  States  District  Court  for   the 
District  of  Oregon. 


STATEMENT  OF  PLEADINGS  AND 
FACTS  OF  JURISDICTION 

This  is  a  cause  on  appeal  from  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon.  It  is  an  action  in 
which  plaintiff  seeks  to  recover  the  sum  of  $75,000.00 
(Tr.  6),  general  damages,  and  $936.13,  special  damages 
(Tr.  6),  from  defendants.  Appellant  recovered  judgment 


in  the  United  States  District  Court  for  the  District  of 
Oregon  against  appellees  for  the  sum  of  $1,500.00,  to- 
gether with  costs  and  disbursements  (Tr.  9),  and  appel- 
lant appeals  from  that  judgment. 

The  appellant  was  a  citizen  of  the  State  of  Oregon 
(Tr.  3),  and  appellee,  West  Coast  Fast  Freight,  Inc., 
was  a  citizen  of  the  State  of  California,  with  office  and 
principal  place  of  business  in  Portland,  Multnomah 
County,  Oregon  (Tr.  3),  and  appellee,  M.  L.  Burr,  was 
a  citizen  of  the  State  of  Washington  (Tr.  4) ;  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  exceeds 
the  sum  of  $3,000.00  (Tr.  4). 

This  action  was  removed  to  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  pursuant  to  28 
U.S.C.A.  Sees.  1332  and  1441  (Tr.  4). 

This  Court  has  appellate  jurisdiction  to  review  this 
case  by  virtue  of  28  U.S.C.A.  1291. 

The  documents  showing  the  existence  of  jurisdiction 
are  the  Pre-trial  Order  (Tr.  3),  Judgment  Order  (Tr. 
9),  Notice  of  Appeal  (Tr.  15),  and  Bond  for  Costs  of 
Appeal  (Tr.  16). 

STATEMENT  OF  THE  CASE 

This  cause  arises  out  of  an  automobile  accident  in 
which  appellant  was  injured  on  May  3,  1953,  on  High- 
way 99E,  near  Albany,  Oregon  (Tr.  4).  Appellee,  M.  L. 
Burr,  was  employed  by  appellee,  West  Coast  Fast 
Freight,  Inc.,  at  the  time  of  the  occurrence,  as  a  truck- 
driver  (Tr.  4). 


Plaintiff  contended  that  at  said  time  and  place, 
appellee,  M.  L.  Burr,  so  negligently  drove  a  motor  truck 
owned  by  defendant  corporation  as  to  force  appellant 
to  drive  her  automobile  off  of  said  highway  in  order  to 
avoid  a  head-on  collision  with  the  vehicle  being  driven 
by  appellee,  M.  L.  Burr,  on  the  wrong  (left)  half  of 
said  highway  (Tr.  5)  ;  that  in  driving  her  automobile  off 
of  said  highway,  appellant  was  seriously  injured  (Tr.  5), 
and  brought  action  to  recover  $75,000.00,  general  dam- 
ages, and  $936.13,  special  damages  (Tr.  6). 

That  prior  to  the  trial  of  said  case,  appellant  was 
examined  by  a  doctor  selected  by  appellee  and  X-rays 
were  taken  of  appellant  by  said  doctor  (Tr.  141). 

That  subsequent  to  said  injury  appellant  became 
pregnant  with  child  (Tr.  68),  the  birth  of  which  was 
untimely  produced  by  stimulation  necessitated  by  rea- 
son of  the  injuries  received  in  said  accident  (Tr.  130). 

That  during  plaintiff's  opening  statement  the  court, 
on  its  own  volition,  restricted  plaintiff's  description  of 
her  injuries,  as  well  as  the  normal  and  natural  effect 
thereof  (Tr.  32),  and  during  the  course  of  said  trial 
plaintiff  was  not  permitted  to  testify  to  the  natural 
effect  of  said  injuries  (Tr.  68),  and  was  not  permitted 
to  prove,  by  expert  medical  testimony,  the  natural  effect 
of  said  injuries  (Tr.  130). 

That  the  reason  given  for  said  restriction  was  that 
defendants  had  not  been  apprised  of  said  claim  and  had 
no  opportunity  to  anticipate  it,  and  were  therefore  un- 
able to  properly  defend  said  action  (Tr.  130). 


That  during  plaintiff's  case  in  chief,  defendants  were 
permitted  to  call  their  own  medical  expert,  who  had 
examined  plaintiff  only  for  the  purpose  of  qualifying 
himself  (Tr.  141),  and  said  expert  was  permitted,  over 
the  objection  of  plaintiff,  to  testify  as  to  the  medical 
history  prepared  by  himself  at  the  time  of  his  exam- 
ination of  plaintiff  (Tr.  142). 

The  court  failed  to  include  in  its  charge  to  the  jury 
an  instruction  as  to  plaintiff's  life  expectancy  under  the 
Standard  American  Mortality  Tables,  though  said  in- 
struction was  requested  in  writing  by  plaintiff  (Tr.  284). 

The  court,  in  its  charge  to  the  jury,  unfavorably 
commented  upon  the  evidence  (Tr.  265,  269),  without 
advising  the  jury  that  said  instructions  constituted  com- 
ment, after  first  having  advised  the  jury  that  it  would 
tell  the  jury  what  portion  of  its  instruction  constituted 
comment  (Tr.  257). 

That  the  court  commented  upon  the  credibility  of 
plaintiff's  testimony,  and  by  implication  instructed  the 
jury  that  her  testimony  was  not  v/orthy  of  belief,  solely, 
on  the  basis  that  she  had  an  interest  possessed  by  no 
other  witness  (Tr.  269). 

That  plaintiff's  special  damages  amounted  to  $936.13 
(Tr.  266),  that  the  jury  awarded  judgment  only  in  the 
sum  of  $1500.00  (Tr.  9).  That  said  sum  was  as  a  matter 
of  law  inadequate,  considering  the  nature  and  extent  of 
the  injuries,  the  pain  and  suffering  resulting  therefrom, 
as  well  as  the  permanency  of  said  injuries. 

That  after  the  entry  of  judgment  in  favor  of  plain- 
tiff and  against  both  defendants  on  February  28,  1955 


(Tr.  9),  plaintiff  filed  a  motion  for  a  new  trial,  based 
upon  the  above-mentioned  facts,  which  motion  was 
denied  (Tr.  14). 

Thereafter  plaintiff  brought  this  appeal  from  said 
judgment  in  her  favor  in  the  sum  of  $1500.00,  entered 
herein  on  February  28,  1955. 

SPECIFICATIONS  OF  ERROR 

I. 

The  trial  Court  erred  in  advising  counsel  for  the 
plaintiff  during  opening  statement  that  said  counsel's 
reference  to  pain  and  difficulties  from  pregnancy  and 
childbirth  of  the  plaintiff  subsequent  to  the  injuries 
complained  of  should  not  have  been  referred  to  and 
were  not  admissible  upon  trial,  without  objection  made 
by  counsel  for  defendants  (Tr.  32),  for  the  reason  that 
evidence  of  said  pain  and  difficulties  from  pregnancy 
and  childbirth  was  admissible  under  the  pre-trial  order 
(Tr.  5),  and  the  comments  of  the  Court  were  prejudicial 
in  that  they  extended  beyond  the  scope  of  the  issue  rais- 
ed by  the  Court  (Tr.  32) ;  they  were  directed  at  Counsel 
personally,  thereby  inferring  to  the  jury  that  counsel 
was  acting  improperly,  and  no  objection  was  made  on 
behalf  of  appellees,  giving  rise  to  an  issue  calling  for  the 
Court's  ruling  (Tr.  32),  all  of  which  was  prejudicial  in 
that  it  caused  the  jury  to  be  biased  unfavorably  against 
appellant. 

II. 

The  trial  Court  erred  in  refusing  to  permit  plaintiff 
to  prove  by  expert  medical  testimony  the  effects  of  the 


injuries  to  her  lower  back,  known  to  medical  science  as 
lumbo-sacral  sprain,  and  displacement  of  her  coccyx 
(Tr.  130),  upon  the  ground  and  for  the  reason  that  ap- 
pellant was  entitled  to  prove  the  natural  effect  and  re- 
sult of  the  injuries  alleged  in  the  pre-trial  order  (Tr.  5). 

III. 

The  trial  Court  erred  in  sustaining  objection  to  the 
following  question  on  direct  examination  of  plaintff: 

*'Q.  Did  you  have  any  difficulty  during  the  preg- 
nancy .  .  .  ?"  "Objection."  "Objection  sustained." 
(Tr.  68.) 

And  in  refusing  to  permit  plaintiff  to  testify  as  to  the 

effects  in  the  nature  of  pain  and  suffering  and  difficulties 

of   pregnancy   and   childbirth   arising  from   the   injuries 

complained    of,    as    appears    in    the    following    offer    of 

proof  (Tr.  253): 

"Q.  Mrs.  Walker,  when  did  you  give  birth  to  the 
child,  your  last  born  child? 

A.  October  19,  1954. 

Q.  Was  the  child  earlier  than  the  nine-month 
period  of  gestation? 

A.  Yes. 

Q.  What  period  of  gestation  was  there? 

A.  About  seven  and  one-half  months. 

Q.  Who  was  the  doctor  at  that  time? 

A.  Dr.  George  Lage. 

Q.  Is  he  an  obstetrician? 

A.  Yes. 

Q.  Was  there  any  inducement  for  earlier  pre- 
mature childbirth? 

A.  Yes. 

Q.  Did  you  have  any  difficulty  with  your  back 
or  right  hip  or  coccyx  during  pregnancy? 

A.  Definitely,  yes. 

Q.  Do  you  know  the  reason  or  relationship  of 


the  pregnancy  with  your  difficulty  with  your  back 
and  coccyx  and  right  hip? 

A.  Yes. 

Q.  What  is  the  relationship? 

A.  Well,  as  the  baby  got  heavier  and  the  pres- 
sure increased  on  the  bone  structure  in  that  region, 
it  became  very  painful  or  sore. 

Q.  Could  you  v/ear  a  back  support  for  it? 

A.  I  couldn't  wear  a  back  support  because  I 
could  not  have  tightness  over  my  tummy. 

Q.  Did  any  doctor  prescribe  a  back  support  for 
you? 

A.  Dr.  Abele  told  me  to  wear  a  tight  girdle.  That 
was  before  I  was  pregnant.  I  couldn't  wear  girdle 
because  of  the  pregnancy."   (Tr.  254.) 

Upon  the  ground  and  for  the  reason  the  appellant  was 
entitled  to  show  the  jury  in  what  manner  and  to  what 
extent  the  injuries  described  in  the  pre-trial  order  (Tr. 
5),  interfered  with  her  normal  physical  functions  and  to 
show  plaintiff's  physical  and  mental  pain  and  suffering. 

IV. 

The  trial  Court  erred  in  failing  to  sustain  plaintiff's 

objection  to  the  question  asked  by  defendants  on  direct 

examination  of  defendants'  expert  medical  witness.  Dr. 

Orville  Noble  Jones,  as  follovv^s  (Tr.  141): 

"Q.  Will  you  relate  to  the  jury  what  this  lady 
told  with  reference  to  how  she  got  hurt? 

A.  Yes. 

Mr.  Peterson:  I  object  to  that,  your  Honor. 

The  Court:  On  what  ground  do  you  object? 

Mr.  Peterson:  On  the  ground  that  it  is  not  a 
history  related  to  the  witness  as  a  treating  doctor. 

The  Court:  This  is  an  adverse  witness,  Mr. 
Peterson.  The  objection  is  over-ruled."  (Tr.  142.) 

And  in  permitting  said  witness  to  relate  in  answer  to 
said  question  a  purported  history  of  injury   (Tr.   142), 


upon  the  ground  and  for  the  reason  that  appellees'  medi- 
cal expert  examined  appellant  only  for  the  purpose  of 
qualifying  himself  as  a  witness  in  this  case  and  not  for 
the  purpose  of  treating  appellant  (Tr.  141),  and  that 
said  purported  history  was  adverse  to  plaintiff  in  that 
the  witness  testified  that  plaintiff  had  related  that  the 
car  which  she  was  driving  "skidded  and  rolled  down  a 
sixty-foot  embankment"  (Tr.  142);  that,  "she  carried 
out  limited  physical  activity  due  to  her  tuberculosis"  (Tr. 
143) ;  and,  "that  she  admitted  'freely'  a  prior  accident 
where  she  had  a  fractured  rib,  but  no  injuries  to  her 
pelvis,  back  and  coccyx"  (Tr.  144),  said  details  being 
contrary  to  plaintiff's  evidence. 

V. 

The  trial  Court  erred  in  failing  and  refusing  to  give 
plaintiff's  requested  instruction  No.  8,  which  written  in- 
struction is  as  follows  (Tr.  284) : 

"In  this  case,  if  you  find  that  the  plaintiff  Doro- 
thy S.  Walker  is  entitled  to  a  verdict  at  your  hands, 
then  it  will  be  your  duty  to  assess  plaintiff's  dam- 
ages. You  are  instructed  that  the  law  aims  at  just, 
fair  and  reasonable  compensation.  In  assessing  dam- 
ages for  the  plaintiff,  you  will  take  into  considera- 
tion the  nature  and  extent  of  plaintiff's  injuries. 
You  will  also  take  into  consideration  all  of  the  pain 
and  suffering  which  plaintiff  has  endured,  if  any, 
as  a  result  of  injuries  sustained  by  her.  Such  pain 
and  suffering  includes  both  physical  and  mental 
suffering.  You  will  also  take  into  consideration 
whether  plaintiff  will  be  caused  to  endure  pain  and 
suffering  in  the  future.  You  will  also  take  into  con- 
sideration whether  plaintiff's  injuries  are  perma- 
nent, then  you  will  take  into  consideration  plaintiff's 
life  expectancy. 


"You  are  instructed  that  under  the  Standard 
American  Mortality  Tables,  a  person  of  the  age  of 
thirty-five  years  has  a  life  expectancy  of  33.44  years. 
However,  plaintiff's  life  expectancy  is  a  question 
of  fact  for  you  to  determine,  taking  into  considera- 
tion plaintiff's  age,  sex,  health,  habits  and  nature 
of  her  occupation,  whether  hazardous  or  not. 

"You  will  take  into  consideration  whether  plain- 
tiffs injuries,  if  any,  permanently  impaired  her 
ability  to  work  and  perform  physical  activities. 

"You  will  also  take  into  consideration  the 
amount  of  the  reasonable  value,  as  shown  by  the 
evidence  in  this  case,  of  all  doctor,  hospital,  ambu- 
lance and  medical  expenses  incurred  by  the  plain- 
tiff in  the  treatment  of  injuries  sustained  by  her, 
if  any. 

"After  considering  all  of  the  foregoing  matters, 
you  will  assess  such  sum  of  money  to  the  plaintiff 
as  will  fairly  and  reasonably  compensate  her  for  her 
injuries,  if  any,  her  pain  and  suffering,  both  physical 
and  mental,  past  and  future,  if  any,  and  the  per- 
manent effect  of  her  injuries  upon  the  plaintiff,  if 
you  find  that  plaintiff  has  permanent  injuries." 

Upon  the  ground  and  for  the  reason  that  appellant  was 
entitled  to  have  the  Court  instruct  the  jury  that  under 
Standard  Mortality  Tables,  appellant  had  a  life  expect- 
ancy of  33.44  years,  her  life  expectancy,  however,  being 
a  question  of  fact  for  the  jury's  determination,  and  to  be 
considered  in  assessing  plaintiff's  damages  (Tr.  6). 

VI. 

The  trial  Court  erred  in  its  instructions  to  the  jury 
in  making  the  following  statement: 

"Mrs.  Walker  contends  that  she  has  been,  and 
there  is  evidence  that  she  suffered  injury  to  her 
coccyx  and  injury  to  her  low  back  which  at  least 
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one  physician  says  is  permanent,  at  least,  there  is 
a  dispute  on  that  point  so  you  can  consider  whether 
or  not  she  has  suffered  permanent  injury  to  her  back 
and  to  her  coccyx."  (Tr.  265.) 

Upon  the  ground  and  for  the  reason  that  said  instruction 
is  a  comment  upon  the  evidence  without  being  so  de- 
scribed, as  the  jury  was  advised  would  be  done  (Tr. 
257).  It  is  an  abstract  and  misleading  instruction  in  that 
it  is  improperly  worded  and  tends  to  confuse  the  jury. 

VII. 

The  trial  Court  erred  in  its  instructions  to  the  jury 

in  making  the  following  statement  (Tr.  269)  : 

"The  greater  a  person's  interest  in  the  case,  the 
stronger  is  the  temptation  to  false  testimony,  and 
the  interest  of  the  plaintiff  is  of  a  character  posses- 
sed by  no  other  witness. 

"Manifestly,  she  has  a  vital  interest  in  the  out- 
come of  the  case.  This  interest  is  one  of  the  matters 
you  may  consider  along  with  other  attendant  cir- 
cumstances in  determining  the  credence  you  will 
give  to  her  testimony." 

Upon  the  ground  and  for  the  reason  that  said  instruction 
is  a  comment  upon  the  evidence  without  having  been  so 
described  as  the  jury  was  advised  could  be  done  (Tr. 
257);  and  upon  the  ground  and  for  the  reason  that  it  is 
unfair  comment  without  basis  in  law  or  fact  in  this 
case  and  indicates  bias  against  the  appellant,  thereby 
tending  to  mislead  and  prejudice  the  jury  against  the 
appellant;  and  upon  the  ground  and  for  the  reason  that 
said  comment  was  an  invasion  of  the  province  of  the 
jury  since  the  jury  is  the  sole  judge  of  the  credibility  of 
the  witnesses  (Tr.  258). 
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VIII. 

Error  prejudicial  to  plaintiff,  appellant,  occurred  by 
misconduct  of  the  jury  in  failing  and  neglecting  to  award 
plaintiff  an  adequate  sum  for  plaintiff's  injuries  and 
damages  as  shown  by  the  evidence  in  the  case  (Tr.  9B), 
upon  the  ground  and  for  the  reason  that  the  sum  award- 
ed is  unconscionably  inadequate,  considering  the  nature 
and  extent  of  the  injuries  received  by  appellant,  and  the 
period  of  confinement  caused  by  said  injuries,  and  the 
permanency  of  said  injuries. 

IX. 

The  trial  Court  erred  in  failing  and  refusing  to  grant 
plaintiff's  motion  for  a  new  trial  (Tr.  14),  upon  the 
ground  and  for  the  reason  that  the  trial  Court  com- 
mitted prejudicial  errors  during  the  trial  of  this  case,  as 
set  forth  in  the  seven  assignments  of  error  above  de- 
scribed, which  deprived  appellant  of  a  fair  trial,  and  mis- 
conduct of  the  jury  deprived  plaintiff  of  adequate  com- 
pensation for  her  injuries. 


SUMMAPaY  OF  ARGUMENT 

Trial  Court  erred  in  restricting  appellant's  opening 
statement,  without  objection  from  opposing  counsel; 
and  in  making  undue  comments,  relative  to  appellant's 
opening  statement,  in  the  presence  of  the  jury. 

II. 

Appellant  contends  that  evidence  of  unusual  physical 
and  mental  pain  and  suffering  in  giving  birth  to  a  child 
and  the  necessity  of  shortening  the  gestation  period,  as  a 
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result  of  plaintiff's  injuries,  should  have  been  admitted 
as  being  within  the  scope  of  the  pre-trial  order. 

III. 

Trial  Court  erred  in  permitting  appellee's  medical 
expert  to  relate  a  medical  history  to  the  jury,  when  said 
expert  had  not  treated  appellant,  but  had  merely  exam- 
ined her  for  purpose  of  qualification. 

IV. 

Trial  Court  erred  in  failing  to  instruct  the  jury  as  to 
appellant's  life  expectancy,  as  found  in  the  Standard 
American  Mortality  Tables. 

V. 

Trial  Court  erred  in  commenting  upon  the  evidence 
and  the  credibility  of  the  witnesses,  without  so  advising 
the  jury,  after  having  promised  the  jury  that  the  jury 
would  be  advised  as  to  which  statements  constituted 
comment. 

VI. 

The  jury  was  guilty  of  misconduct  in  assessing  ap- 
pellant's damages. 

VII. 

Trial  Court  erred  in  failing  and  refusing  to  grant 
plaintiff  a  new  trial  of  the  within  cause. 

VIII. 

Appellant  is  entitled  to  have  this  cause  again  pre- 
sented to  the  jury,  and  is  entitled  to  have  the  jury  fully 
advised  as  to  the  nature,  extent  and  effect  of  her  in- 
juries and  her  physical  and  mental  pain  and  suffering. 
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ARGUMENT 

The  pre-trial  order  (Tr.  3)  provided: 

"as  a  proximate  result  of  the  negligence  of  the  de- 
fendants and  each  of  them,  plaintiff  was  forced  off 
the  road  to  avoid  a  head-on  collision  with  the  motor 
truck  and  caused  this  plaintiff  severe  personal  in- 
juries, among  which  were  numerous  bruises  and 
contusions  to  the  plaintiff's  body,  severe  brain  con- 
cussion and  brain  damage,  severe  physical  and 
mental  shock  and  physical  and  mental  pain  and 
suffering,  a  severe  tearing,  twisting  and  wrenching 
of  the  tendons,  muscles,  ligaments,  bones,  nerves 
and  soft  tissue  of  her  neck,  back,  pelvic  area,  right 
hip  and  leg,  injuries  to  her  upper  chest,  and  aggra- 
vation of  pre-existing  arrested  tuberculosis,  from 
all  of  which  plaintiff  was  rendered  sick,  sore,  ner- 
vous and  distressed,  that  plaintiff  has  permanent 
injuries  to  her  head,  neck,  back,  right  hip  and  leg, 
and  the  internal  organs  of  her  chest,  and  will  be 
permanently  afflicted  with  the  results  of  aggrava- 
tion and  dissemination  of  said  tuberculosis,  and  has 
been  damaged  in  the  sum  of  $75,000.00,  general 
damages."  (Tr.  5.) 

During  the  pendency  of  this  case,  defendants  had 
available  to  them  all  of  the  discovery  procedures  avail- 
able under  the  Federal  Civil  Rules  of  Procedure,  and 
during  that  time,  defendants  did  utilize  discovery  pro- 
cedure in  various  ways,  including:  (1)  Deposition  taken 
of  plaintiff  by  defendants  (Tr.  61);  (2)  Physical  exam- 
ination of  plaintiff  by  an  orthopedic  surgeon  selected 
by  defendants   (Tr.   141). 

In  July  1954,  more  than  six  months  prior  to  the  trial 
of  this  cause,  defendants  were  notified  that  plaintiff  was 
pregnant  (Tr.  282),  and  defendants  were  aware  that  the 
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injuries  complained  of  were  received  on  May  3,    1953 
(Tr.  3). 

During  the  course  of  plaintiff's  opening  statement, 
plaintiff  sought  to  explain  in  what  manner  plaintiff's 
injuries  affected  her  giving  birth  to  the  child  with  which 
she  became  pregnant  after  May  3,  1953  (Tr.  32).  With- 
out objection  on  the  part  of  defendants,  the  court  stated : 

"Mr.  Peterson,  this  is  the  second  or  third  time  that 
you  have  gone  beyond  the  pre-trial  order.  There  is 
nothing  in  the  pre-trial  order  about  spina  bifida 
occulta  aggravation,  and  now  you  are  telling  us 
about  conditions  with  reference  to  the  birth  of  a 
child.  These  are  not  in  the  pre-trial  order.  You  have 
had  plenty  of  opportunities  to  do  it.  You  are  not  an 
inexperienced  lawyer.  I  do  not  think  that  this  should 
be  done," 

to  which  plaintiff  answered, 

"Your  Honor,  in  respect  to  the  spina  bifida  occulta, 
as  I  understand  it,  the  testimony  of  the  doctor  will 
be  there  is  no  aggravation  of  it,  and  in  respect  to 
the  childbirth,  counsel  is  aware  of  that.  He  has  had 
her  examined  recently,  and  I  believe  it  proper  un- 
der the  charge  of  pain  and  suffering."  Tr.  33.) 

and  the  court  replied: 

"Do  not  do  it  any  more."  (Tr.  33.) 

Upon  the  completion  of  the  testimony  of  Dr.  John 
F.  Abele,  plaintiff  inquired  whether  he  might  make  an 
offer  of  proof  during  the  recess  in  the  absence  of  the 
doctor,  and  the  court  granted  this  request  (Tr.  113), 
whereupon  the  doctor  was  excused  from  further  attend- 
ance of  the  trial  (Tr.  112),  and  during  the  next  recess 
plaintiff  made  the  following  offer  of  proof  (Tr.  130) : 
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"Mr.  Peterson:  If  Dr.  Abele  had  been  asked  the 
questions  as  to  the  low  back  injury  including  both 
the  coccyx  and  the  lumbosacral  sprain  in  relation  to 
pregnancy,  he  would  have  testified  that  Mrs.  Walk- 
er spent  the  greater  part  of  her  pregnancy  in  bed 
because  of  the  danger  of  miscarriage  because  of  an 
induced  birth,  lumbosacral  strain,  and  the  coccyx 
injury  displacement.  The  doctor  would  further  have 
testified,  if  permitted,  that  because  of  the  displace- 
ment of  the  coccyx  delivery  was  prolonged  and 
painful;  that  it  might  not  otherwise  have  been  true, 
and  also  that  they  stimulated  Mrs.  Walker  in  order 
to  induce  childbirth  early,  approximately  at  six 
months,  in  order  to  avoid  excessive  pain  and  suffer- 
ing to  her  during  the  childbirth  at  normal  period 
and  in  order  to  promote  the  chance  of  the  child 
living  because  of  the  condition  of  her  spine. 

The  Court:  You  said  at  six  months. 

Mr.  Peterson:  Seven  and  a  half  months,  your 
Honor,  seven  and  a  half  months. 

The  Court:  I  think  you  had  better  get  the  doc- 
tor back  here.  I  do  not  think  he  is  going  to  testify 
to  that,  and  I  do  not  want  anything  in  the  record  as 
an  offer  of  proof  unless  I  believe  that  the  doctor 
will  so  testify  so  if  you  want  to  make  an  offer  of 
proof  bring  the  doctor  back  at  any  time,  and  I  am 
going  to  ask  questions.  I  am  going  to  reject  it  any 
way  for  the  reason  that  the  pre-trial  order  does  not 
disclose  any  of  these  contentions.  Mr.  Peterson,  you 
are  not  an  inexperienced  lawyer  in  this  court,  and 
you  know  the  rules  here,  and  the  rules  require 
specificity  with  reference  to  the  type  of  injuries  or 
nature  of  injuries  which  the  plaintiff  sustained; 
therefore,  I  will  not  permit  this  evidence  to  be  intro- 
duced. I  made  an  exception  on  the  part  of  Dr.  Sell- 
ing although  we  do  have  a  rule  here  that  when  new 
evidence  is  brought  in  which  the  other  party  had 
no  opportunity  to  anticipate,  he  is  entitled  to  post- 
ponement of  the  trial  in  order  to  try  to  meet  that 
evidence.  I  did  not  do  that  as  far  as  Dr.  Selling  is 
concerned,  but  this  type  of  evidence  would,  in  my 
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opinion,  require  me  to  permit  a  re-examination  of 
the  plaintiff  and  to  give  them  an  opportunity  to  at- 
tempt to  meet  it.  I  will  take  the  doctor's  testimony 
at  nine-thirty  tomorrow  morning."  (Tr.  130.) 

Plaintiff  was  asked  the  following  question  on  direct 

examination  : 

"Q.  Mrs.  Walker,  have  you  had  a  child  since 
May  3,  1953? 

A.  Yes,  I  have. 

Q.  Did  you  have  any  difficulty  during  the  preg- 
nancy .  .  .  ?"  (Tr.  68.) 

A   general   objection   was   made,   which   was   sustained, 

whereupon  an  offer  of  proof  was  made  as  follows  (Tr. 

253): 

"Q.  Mrs.  Walker,  when  did  you  give  birth  to  the 
child,  your  last  born  child? 

A.  October  19,  1954. 

Q.  Was  the  child  earlier  than  the  nine  month 
period  of  gestation? 

A.  Yes. 

Q.  What  period  of  gestation  was  there? 

A.  About  seven  and  a  half  months. 

Q.  Who  was  the  doctor  at  that  time? 

A.  Dr.  George  Lage. 

Q.  Is  he  an  obstetrician? 

A.  Yes. 

Q.  Was  there  any  inducement  for  earlier  pre- 
mature childbirth? 

A.  Yes. 

Q.  Did  you  have  any  difficulty  with  your  back 
or  right  hip  or  coccyx  during  pregnancy? 

A.  Definitely,  yes. 

Q.  Do  you  know  the  reason  or  relationship  of 
the  pregnancy  with  your  difficulty  with  your  back 
and  coccyx  and  right  hip? 

A.  Yes. 

Q.  What  is  the  relationship? 
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Mr.  Gearin:  We  object  on  the  grounds  of  com- 
petency. 

The  Court:  She  may  answer. 

The  Witness:  Well,  as  the  baby  got  heavier  and 
the  pressure  increased  on  the  bone  structure  in  that 
region  it  became  very  painful  or  sore. 

Q.  (By  Mr.  Peterson)  Could  you  wear  a  back 
support  for  it? 

A.  I  couldn't  wear  a  back  support  because  I 
could  not  have  tightness  over  my  tummy. 

Q.  Did  any  doctor  prescribe  a  back  support  for 
you? 

A.  Dr.  Abele  told  me  to  wear  a  tight  girdle. 
That  was  before  I  was  pregnant.  I  couldn't  wear  a 
girdle  because  of  the  pregnancy. 

Mr.  Peterson:  No  further  questions." 

which  offer  of  proof  was  rejected  (Tr.  255). 

The  question  raised  by  the  ruling  of  the  court,  as  set 
forth  above,  is  whether  the  pre-trial  order  was  sufficient- 
ly broad  to  permit  the  introduction  of  evidence  concern- 
ing the  effect  of  plaintiff's  injuries  upon  her  ability  to 
bear  children;  either,  as  a  part  of  the  injuries  described 
in  said  pre-trial  order;  or,  under  the  physical  and  mental 
pain  and  suffering  described  therein. 

In  U.  S.  V.  Wagner  Milk  Products,  Inc.,  61  F.  Supp. 
635,  it  was  held  that  the  rules  of  civil  procedure  require 
only  a  short  and  plain  statement  of  the  claim,  showing 
that  the  pleader  is  entitled  to  relief;  a  complaint  must 
allege  sufficient  facts  to  fairly  apprise  the  defendant  of 
the  nature  and  basis  of  the  asserted  claim  and  relief  re- 
quested; ultimate  facts  and  details  of  evidence  are  not 
required  to  be  shown. 

Rule  16  FCR  of  CP  provides  that  the  court  may  hold 
a  pre-trial   conference  to  consider  the  necessity  or  de- 
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sirability  of  amendment  to  the  pleadings.  In  this  case, 
a  pre-trial  conference  was  held,  and  defendant  at  that 
time  had  knowledge  that  plaintiff  had  been  pregnant 
(Tr.  282),  yet  made  no  objection  to  the  wording  of  the 
pre-trial  order. 

Concerning   Rule   43    (A),   of   FCR   of   CP,   it   was 

stated  in  N.  Y.  Life  Ins.  Co.  v.  Seegham  (CCA  6),  140  F. 

2d  930, 

"The  statute  or  rule  which  favors  the  reception  of 
evidence  governs." 

In  Wright  v.  Wilson  (CCA  3),  154  F.  2d  616, 

"This  is  a  rule  of  admissibility  and  not  exclusion 
and  the  evidence  comes  in  under  whichever  one  of 
the  tests  of  admissibility  is  most  favored." 

In  U.  S.  V.  Vehicular  Parking,  Ltd.   (D.C.  Del),  52  F. 

Supp.   751    (quoting  3  Moore,  Fed.  Prac,  Sec.  43.01,  p. 

3063), 

"This  rule  revolutionizes  federal  evidence,  and,  in 
general,  places  admissibility  upon  the  sole  basis  of 
relevancy  and  materiality." 

Rule  43  (A)  of  FCR  of  CP  provides 

".  .  .  All  evidence  shall  be  admitted  which  is  ad- 
missible under  the  statutes  of  the  United  States,  or 
under  the  rules  of  evidence  applied  in  the  courts  of 
general  jurisdiction  of  the  state  in  which  the  United 
States  Court  is  held.  In  any  case,  the  statute  or  rule 
which  favors  the  reception  of  the  evidence  governs 
and  the  evidence  shall  be  presented  according  to 
the  most  convenient  method  prescribed  in  any  of 
the  statutes  or  rules  to  which  reference  is  herein 
made." 

In  National  Battery  Co.  v.  Levy   (CCA  8),   126  F. 
2d  33,  the  court  held  that  the  FCR  of  CP  provide  for 
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the  widest  admissibility  possible  under  state  or  federal 
law,  of  relevant  evidence. 

The  evidence  sought  to  be  introduced  is  relevant 
only  if  the  pre-trial  order  is  reasonably  interpreted  to 
include  a  claim  for  the  injuries  and  physical  and  mental 
pain  and  suffering  sought  to  be  proven  by  the  testi- 
mony of  plaintiff  and  her  doctors,  which  evidence  was 
excluded;  or,  if  the  injuries  and  physical  and  mental 
pain  and  suffering  sought  to  be  proven  are  of  such  a 
nature  that  they  can  be  said  to  usually  or  ordinarily 
result  from  the  wrongful  acts  alleged  or  from  the  nature 
and  kind  of  injuries  described.  Barron  v.  Duke  (Ore. 
1926),  250  Pac.  628;  Sporable  v.  Thomas  (Kan.  1934), 
33  Pac.  2d  721;  Foster  v.  Hudson  (Calif.  1939),  92  P. 
2d  959;  Aune  v.  Ore.  Trunk  Railway  (Ore.  1935),  51  P. 
2d  663. 

The  pre-trial  order  (Tr.  5),  alleged 

"severe  physical  and  mental  shock  and  physical  and 
mental  pain  and  suffering,  a  severe  tearing,  twist- 
ing and  wrenching  of  the  tendons,  muscles,  liga- 
ments, bones,  nerves  and  soft  tissue  of  her  .  .  , 
back,  pelvic  area,  right  hip  .  .  .  that  plaintiff  has 
permanent  injuries  to  her  .  .  .  back,  right  hip  and 
leg." 

The  offers  of  proof  (Tr.  130,  252),  made  by  plaintiff  in 
substance  were  offers  to  prove  that  the  pain  and  suffer- 
ing, and  the  stimulation  required  to  cause  the  untimely 
birth  were  caused  and  necessitated  by  the  injuries  re- 
sulting from  defendant's  negligence,  and  were  not  an 
unusual  result  thereof. 
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The  case  of  Denver  and  Rio  Grande  Ry.  Co.  v.  James 
Harris,  122  U.S.  597,  held 

"One  of  the  consequences  of  the  wound  received  by 
the  plaintiff  at  the  hands  of  defendant's  servant  was 
the  loss  of  the  power  to  have  off-spring — a  loss  re- 
sulting directly  and  proximately  from  the  nature  of 
of  the  wound.  Evidence  of  this  fact  was  therefore 
admissible,  although  the  declaration  does  not  in 
terms,  specify  such  loss  as  one  of  the  results  of  the 
wound."  Citing  Wade  v.  Leroy,  61  U.S.  20. 

The  court  said  the  loss  of  power  to  bear  children  should 
be  considered  in  assessing  plaintiff's  damage,  so  it  would 
follow  that  an  injury  requiring  the  mother  to  remain  in 
bed  during  pregnancy,  in  order  to  avoid  miscarriage,  and 
requiring  that  the  period  of  gestation  be  shortened  by 
one  and  one-half  (1^)  months,  would  be  the  proper 
subject  of  damage  (Tr.  130,  253).  50  A.L.R.  1189;  Hive- 
ly  V.  Higgs,  253  P.  363;  Westfall  v.  Kern  (Colo.  1935), 
43  P.  2d  392. 

It  is  true  that  the  offer  of  proof  as  to  the  medical 
testimony  (Tr.  130),  was  not  made  strictly  in  accord- 
ance with  the  provisions  in  FCR  of  CP  43  (C),  but  in 
this  case  the  court  and  defendant  agreed  that  the  offer 
of  proof  could  be  made  in  the  absence  of  the  doctor  (Tr. 
112),  and  when  the  court  was  advised  of  the  substance 
of  the  offer,  the  court  stated  that  in  any  event  the  evi- 
dence would  not  be  admissible  (Tr.  113).  Meany  v.  U.  S. 
(CCA  2),  F.  2d  538  (cited  in  130  A.L.R.  973),  held  that 
the  making  of  a  formal  offer  of  proof  was  not  an  abso- 
lute condition  of  alleging  error  in  the  exclusion  of  evi- 
dence. The  record  shows  the  significance  of  the  exclud- 
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ed  evidence  to  be  obvious,  and  the  court  was  fully  ap- 
prised of  plaintiff's  position  (Tr.  130,  253). 

Plaintiff  was  a  female  of  the  age  of  34  years  (Tr.  39), 
and  had  given  birth  to  a  child  (Tr.  138),  and  as  such 
her  reproductive  ability  at  the  time  of  this  accident  was 
as  much  a  part  of  her  as  her  ability  to  see.  It  was  a 
physical  function  which  she  had  a  right  to  rely  upon 
and  in  fact  did  rely  upon  and  utilize  (Tr.  68),  and  de- 
fendants admit  knowledge  of  her  pregnancy,  after  the 
date  of  her  injuries  and  prior  to  the  trial  (Tr.  282).  The 
pre-trial  order  (Tr.  5)  alleged  injuries  to  muscles,  liga- 
ments, bones,  nerves  and  soft  tissues  of  her  pelvic  area. 
It  is  certainly  of  common  knowledge  that  the  area  de- 
scribed is,  anatomically  speaking,  the  portion  of  the  body 
utilized  in  conceiving,  bearing  and  giving  birth  to  off- 
springs. 

Gray's  textbook  of  medicine.  Vol.  1,  Ch.  8,  P.  173, 
Sec.  804, 

"The  true  pelvic  area  is  that  portion  below  the  ab- 
domen, incased  in  bone,  muscle,  and  fascial  struc- 
tures, serving  to  protect  the  rectum  behind,  the 
bladder  in  front,  the  uterus  and  vagina  between  .  .  . 
The  diameters  of  the  brim  are  of  cardinal  impor- 
tance since  contraction  through  errors  in  develop- 
ment or  limitation  through  distortion  following 
fracture,  may  lead  to  disaster  preventing  the  passage 
of  the  fetal  head  during  labor." 

Sec.  8.05  states: 

"...  The  two  halves  of  the  pelvis  are  attached  by 
flexible  cartilage,  permitting  motion  only  through 
stretching  of  this  structure,  particularly  of  impor- 
tance during  child  delivery." 
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The  plaintiff  recognizes  that  the  purpose  of  the 
pleadings  and  pre-trial  order  is  to  advise  the  opponent 
of  the  issues  involved  in  the  case,  so  as  to  afford  an 
opportunity  to  prepare  and  properly  present  to  the 
court  and  jury  all  of  the  facts  necessary  to  a  complete 
determination  of  the  rights  of  all  parties  involved;  but 
plaintiff  contends  that  the  pleadings,  pre-trial  order, 
deposition,  physical  examination  and  other  discovery 
procedure  available  to  defendants  were  sufficient  to  ap- 
prise defendants  of  the  claim  for  injuries  sought  to  be 
proven,  and  the  surprise,  if  any,  was  on  the  part  of 
plaintiff  in  not  being  permitted  to  introduce  evidence 
of  these  injuries.  Plaintiff  alleged  injuries  to  this  portion 
of  the  anatomy  and  should  have  been  permitted  to  estab- 
lish the  effect  the  the  injuries  alleged  would  have  upon 
the  usefulness  of  the  organs,  tissues,  muscles,  and  other 
structures  that  have  been  specified  as  injured  (Tr.  5). 

Moe  V.  Alsop  (Ore.  1950),  216  P.  2d  686  at  690, 
which  was  a  personal  injury  action  in  which  plaintiff 
alleged  "crushed  and  permanently  damaged  plaintiff's 
chest  and  the  organs  thereof  and  his  abdomen  and  the 
organs  thereof",  defendant  sought  to  have  the  complaint 
made  more  definite  and  certain,  and  the  court  denied 
this  motion  on  the  ground  that  defendant  had  a  right  to 
have  plaintiff  examined  and  if  defendant  needed  further 
information  to  enable  him  to  prepare  a  defense,  the  in- 
formation would  be  obtained  by  such  examination,  and 
the  court  said, 

"the  ends  of  justice  do  not  require  plaintiff  to  set 
forth,  in  answer  to  a  demand  for  a  bill  of  particu- 
lars,  a   minute   description  of  the  physical  injuries 
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suffered  ...  In  many  instances  the  plaintiff  would 
not  be  able  minutely  and  technically  to  describe  his 
injuries." 

In  Green  v.  McGaughly  (D.C.T.,  SD.,  1940),  1  Fed  R. 
Dec.  604,  the  complaint  stated  "and  he  was  otherwise 
injured."  The  court  held  this  allegation  was  not  subject 
to  motion  to  strike  or  make  definite  and  certain,  for  if 
defendant  needed  further  information,  he  could  obtain 
it  by  use  of  discovery  procedure.  In  support  of  this 
position,  plaintiff  cites:  Braden  v.  Callaway,  4  FRD  147 
at  148;  Randolph  v.  McCoy,  29  F.  Supp.  978  at  979, 
and  Clyde  v.  Broderick  (CCA  10,  1944),  144  F.  2d  348, 
where  the  court  said: 

".  .  .  It  should  be  observed  that  the  pleader  is  not 
required  to  do  more  than  make  a  'short  and  plain 
statement  of  the  facts  upon  which  he  relies  to  estab- 
lish his  claim.  Garbutt  v.  Blanding  Mines,  141  F. 
2d  679;  Pliner  v.  Nesvig  42  F.  Supp.  297;  C.  F. 
Mumm  V.  Jacob  E.  Decker  &  Sons,  301  U.S.  168. 
More  than  that  constitutes  a  breach  of  the  rules  of 
simplicity,  conciseness  and  directness,  which  is  the 
spirit  of  modern  pleading  .  .  .  All  doubts  and  am- 
biguities concerning  the  meaning  and  intendment  of 
the  pleader's  language  must  be  resolved  in  favor  of 
the  claim  attempted  to  be  stated,  and  if  the  language 
employed  to  state  the  claim  is  not  sufficiently  defi- 
nite and  particular  to  enable  the  adversary  to  pre- 
pare his  responsive  pleading  or  to  prepare  for  trial 
the  remedy  is  a  motion  for  a  more  definite  statement 
or  a  bill  of  particulars  under  Rule  12  (E)  of  the  FCR 
of  CP." 

In  Burton  v.  Weyerhauser  Timber  Co.,  1  FRD  571, 
which  was  a  case  tried  in  the  same  court  as  this  case, 
the  court  stated, 
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"The  prime  objective  of  the  new  rules  of  civil  pro- 
cedure is  to  eliminate  surprise  as  a  trial  tactic,  one 
can  hardly  imagine  a  greater  breach  of  the  spirit 
of  the  new  rules  than  to  deny  an  injured  man  the 
right  to  show  by  the  doctor  attending  him  the  fullest 
circumstances  of  his  case." 

In  Brooklyn  Heights  Ry.  Co.  v.  Mac  Laury,  107  F. 

644,  the  court  said, 

"Injury  to  eyesight  may  be  proved  under  a  com- 
plaint alleging  that  plaintiff  was  hurled  forward 
with  such  force  as  to  bruise  her  knee,  wrench  her 
arm,  and  otherwise  seriously  and  grievously  injured 
her." 

In  Safeway  Cab  Service  Co.  v.  Minor,  70  P.  2d  76, 
the  court  said,  "considering  our  liberal  system  of  plead- 
and  procedure  in  view  of  plaintiff's  sex  and  the  nature 
of  the  accident",  no  error  was  committed  in  permitting 
the  introduction  of  evidence  of  disturbance  of  the  men- 
strual function  of  plaintiff,  where  such  injury  was  not 
specifically  pleaded. 

In  the  case  of  Samuels  v.  Calif.  St.  Cable  Co., 
(Calif.  1899),  56  Pac.  1115,  there  were  no  allegations  of 
specific  injuries,  but  evidence  was  introduced  of  urinary 
trouble,  the  court  said,  "Such  evidence  was  admissible 
under  the  general  averment  of  bodily  injury  and  result- 
ing damage",  and  cited  Denver  Ry.  v.  Harris,  122  U.S. 
597.  Jordan  v.  Great  Western  Motorways  (Calif.  1931), 
2  P.  2d  786. 

It  is  plaintiff's  position,  based  on  the  foregoing,  that, 
as  expressed  in  68  A.L.R.  481-500,  the  court  was  con- 
fronted with  conflicting  consideration:    (1)   That  plain- 
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tiff  be  allowed  to  recover  all  that  she  is  fairly  and  justly 
entitled  to,  under  a  fair  and  just  interpretation  of  her 
pleading:  and,  (2)  That  defendant  be  given  a  fair  chance 
to  know  in  advance  the  elements  of  plaintiff's  claim,  so 
as  to  enable  him  to  prepare  his  defense  accordingly  and 
not  be  taken  by  surprise  at  the  trial. 

It  has  been  our  purpose  to  show  that  in  this  instance 
defendants  had  no  legal  basis  for  a  claim  of  surprise 
(Tr.  131)  in  connection  with  the  introduction  of  this 
evidence.  In  the  first  place,  it  is  our  contention  that  the 
pre-trial  order  (Tr.  5),  itself,  contained  express  notice  of 
this  injury,  secondly,  that  defendants  had  available  the 
discovery  procedure  for  ascertaining  the  extent  of  plain- 
tiff's injuries,  and  that  if  defendants  failed  to  exercise 
that  procedure,  though  we  believe  the  procedure  was 
exercised,  this  plaintiff  should  not  be  denied  a  right  to 
fully  disclose  her  injuries  and  the  significance  thereof, 
because  the  defendants  might  have  been  lax  in  the  prep- 
aration of  their  defense. 

Plaintiff's  next  contention  is  that  the  court  erred, 
and  plaintiff  was  prejudiced  thereby,  in  its  ruling  re- 
garding the  testimony  of  Orville  Noble  Jones,  a  medical 
expert  testifying  on  behalf  of  defendants. 

Dr.  Jones  was  called  by  defendants,  out  of  turn,  dur- 
ing plaintiff's  case  in  chief,  by  stipulation  of  counsel 
and  with  the  approval  of  the  court  (Tr.  140). 

Dr.  Jones  was  duly  qualified  and  was  asked  on  direct 
examination,  by  defendants,  the  following  questions 
(Tr.  141): 
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"Q.  Dr.  Jones  did  you  at  my  request  conduct  a 
physical  examination  of  Mrs.  Dorothy  S.  Walker? 

A.  Yes,  sir,  I  did. 

Q.  Did  you  during  the  course  of  your  examina- 
tion cause  X-ray  photographs  to  be  made  of  this 
lady's  person? 

A.  Yes. 

Q.  Will  you  relate  to  the  jury  what  this  lady 
told  you  with  reference  to  how  she  got  hurt? 

A.  Yes." 

at  which  time  plaintiff  entered  an  objection,  "on  the 
ground  that  it  is  not  a  history  relating  to  the  witness  as  a 
treating  doctor"  (Tr.  142) ;  to  which  the  court  answered: 
"This  is  an  adverse  witness,  Mr.  Peterson.  The  ob- 
jection is  overruled."  The  witness  then  testified  in  sub- 
stance as  follows  (Tr.  142):  that  her  car  rolled  down 
a  60-foot  embankment;  that  she  attracted  the  attention 
of  passersby;  that  she  carried  out  limited  physical  ac- 
tivity due  to  her  tuberculosis.  She  admits  freely  a  prior 
accident  about  one  and  a  half  years  before  this  accident, 
at  which  time  there  was  a  fractured  rib  on  the  left  side 
(Tr.  144). 

That  the  statements  referred  to  as  a  part  of  the  his- 
tory are  contrary  to  plaintiff's  testimony  in  that:  plain- 
tiff does  not  contend  her  vehicle  rolled  (Tr.  177);  plain- 
tiff contends  the  first  man  at  the  scene  was  attracted  by 
the  lights  from  her  vehicle  (Tr.  45) ;  that  the  limitation 
on  her  activity  is  largely  due  to  these  injuries  (Tr.  49)  ; 
that  she  was  under  the  impression  she  had  a  broken 
rib,  but  discovered  she  had  not  (Tr.  56). 

Plaintiff  feels  she  has  been  prejudiced  by  the  fore- 
going testimony  in  that  the  credibility  of  her  testimony 
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was  thereby  attacked,  and  that  the  statements  were 
made  for  the  purpose  of  impeachment,  without  a  proper 
foundation  for  that  purpose  having  been  layed. 

In  support  of  the  contention  that  the  objection  should 

have  been  sustained,  plaintiff  cites  the  case  of  Atlantic 

Coast  Line  R.  Co.  v.  Dixon  (CCA  5,  1953),  207  F.  2d 

899. 

"The  rule  in  Georgia  and  generally  in  the  Federal 
Courts  is  that  a  physician's  testimony  as  to  state- 
ments of  pain  and  suffering  made  by  a  patient  to  a 
physician  not  for  the  purpose  of  treatment  but  to 
qualify  the  physician  to  testify  as  an  expert  witness 
are  generally  inadmissible." 

Citing  67  A.L.R.  34,  80  A.L.R.  1530  and  130  A.L.R.  987, 

and  the  rule  in  Oregon  as  contained  in  the  case  of  Reid 

V.  Yellow  Cab  Co.,   (Ore.  1929),  279  Pac.  635,  cited  in 

67  A.L.R.  1, 

"A  physician  consulted  by  plaintiff  in  an  action  for 
personal  injuries,  for  the  purpose  of  qualifying  him 
to  testify,  may  not,  in  testifying,  repeat  what  the 
plaintiff  told  him  as  to  how  the  accident  occurred, 
or  as  to  past  suffering  and  nervousness." 

Plaintiff  next  contends  the  court  erred  in  failing  to 

instruct  the  jury,  as  request  by  plaintiff  in  writing, 

"You  are  instructed  that  under  the  Standard  Mor- 
tality Tables,  a  person  of  the  age  of  thirty-five  years 
has  a  life  expectancy  of  33.44  years.  However,  plain- 
tiff's life  expectancy  is  a  question  of  fact  for  you 
to  determine,  taking  into  consideration  plaintiff's 
age,  sex,  health,  habits  and  nature  of  her  occupation, 
whether  hazardous  or  not."  (Tr.  11.) 

Plaintiff  was  prejudiced  by  the  court's  failure  to  give 
that  instruction,  for  the  reason  that,  as  stated  in  Frangos 
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V.  Edmunds  (Ore.  1946),  173  P.  2d  596,  where  there  is 
substantial  evidence  of  permanent  injury  the  Standard 
Mortality  Tables  may  become  admissible.  The  case 
holding  that  life  expectancy  is  not  determined  alone  by 
the  Standard  Mortality  Table,  but  the  life  expectancy 
based  thereon  is  evidence  to  be  considered,  together 
with  "all  other  relevant  testimony  such  as  age,  sex, 
health,  habits,  physical  condition  of  the  plaintiff,  and 
the  nature  of  his  employment,  whether  hazardous  or 
not." 

Plaintiff  contends  the  court  committed  prejudicial 
error  in  its  charge  to  the  jury,  in  that  the  court  advised 
the  jury  that  the  court  would  advise  the  jury  as  to  what 
portions  of  the  charge  constituted  comment  (Tr.  257). 
Plaintiff  makes  no  claim  that  the  court  has  not  the  right 
to  comment  upon  the  evidence,  but  plaintiff  contends 
the  jury  was  misled  by  the  court  into  believing  that  un- 
less the  court  specified  its  charge  as  comment,  that  the 
charge  would  be  a  matter  of  law,  and  the  jury  would 
be  bound  thereby  in  reaching  its  decision  upon  the  facts 
and  the  law. 

In  its  charge  to  the  jury,  the  court  stated  "a  judge 
of  the  Federal  Court  has  the  privilege  of  commenting  on 
the  evidence.  If  I  do  so  in  this  case  I  shall  tell  you  what 
portion  of  my  instructions  constitute  comment"  (Tr. 
257). 

Plaintiff  contends  the  following  excerpts  from  the 
court's  instruction  constituted  comment,  and  the  court 
failed  in  each  instance  to  tell  the  jury  that  said  excerpts 
were  comment: 
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"Mrs.  Walker  contends  that  she  has  been,  and 
there  is  evidence  that  she  suffered  injury  to  her 
coccyx  and  injury  to  her  low  back  which  at  least 
one  physician  says  is  permanent,  at  least,  there  is 
a  dispute  on  that  point  so  you  can  consider  whether 
or  not  she  has  suffered  permanent  injury  to  her  back 
and  to  her  coccyx.  (Tr.  265.) 

"The  greater  a  person's  interest  in  the  case,  the 
stronger  is  the  temptation  to  false  testimony,  and 
the  interest  of  the  plaintiff  is  of  a  character  pos- 
sessed by  no  other  witness. 

"Manifestly,  she  has  a  vital  interest  in  the  out- 
come of  the  case.  This  interest  is  one  of  the  matters 
you  may  consider  along  with  other  attendant  cir- 
cumstances in  determining  the  credence  you  will 
give  to  her  testimony"  (Tr.  269). 

As  to  the  comment  regarding  testimony  of  perman- 
ency (Tr.  265),  plaintiff  further  contends  it  is  abstract 
and  misleading,  in  that  it  is  improperly  worded,  and 
tends  to  confuse  the  jury. 

As  to  the  comment  concerning  plaintiff's  interest 
(Tr.  269),  plaintiff  contends  it  was  biased,  partial  and 
inequitable,  upon  the  ground  and  for  the  reason  that  de- 
fendants were  equally  interested  in  the  outcome  of  the 
litigation;  that  the  jury  could  recognize  the  bias  indicat- 
ed therein  and  be  mislead  thereby.  Plaintiff  further 
contends  that  the  instruction  was  more  than  a  comment 
upon  the  evidence,  but  was,  in  truth  and  in  fact,  an 
invasion  of  the  province  of  the  jury,  in  that  the  jury 
is  the  sole  and  exclusive  judge  of  the  credibility  of  all 
v/itnesses,  including  the  litigants,  v/ho  participate  as  wit- 
nesses. 53  Am.  Jur.  80  Trial,  Sec.  82. 
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Plaintiff  contends  the  jury  was  guilty  of  misconduct 
in  awarding  plaintiff  the  sum  of  only  $1500,  for  the  rea- 
son that,  as  the  court  instructed  (Tr.  266), 

"...  Therefore  if  you  find  for  the  plaintiff,  you  may 
allow  her  the  sum  of  $956.13  for  medical  and  hos- 
pital expenses,  and  that  is  in  addition  to  the  amount 
you  allow  her  for  general  damages." 

As  to  the  allowance  of  general  damages,  the  following 
was  to  be  considered  by  the  jury :  Plaintiff  was  a  female, 
34  years  of  age,  who  has  suffered  from  tuberculosis,  that 
at  the  time  of  her  injuries  was  arrested  (Tr.  39),  that  as 
a  result  of  the  accident,  she  lost  consciousness  (Tr.  44), 
coughed  blood  (Tr.  47),  crawled  an  embankment  (Tr. 
44),  had  headaches  and  muscle  spasms  (Tr.  47),  was  a 
hospital  patient  in  traction  for  a  period  of  two  and  a 
half  weeks  (Tr.  48),  had  suffered  spells  of  dizziness  and 
fainting  for  a  period  of  nearly  two  years  (Tr,  49),  was 
a  patient  in  a  tuberculosis  hospital  for  seven  weeks  (Tr. 
50),  has  a  sprained  neck  and  low  back  (Tr.  89),  a  dis- 
placed coccyx  (Tr.  95),  would  probably  require  fusion 
of  the  back  and  removal  of  the  coccyx  (Tr.  98),  which 
would  require  hospitalization  for  six  weeks  and  wearing 
of  a  cast  for  three  months  (Tr.  99) ,  would  have  pain  for 
the  remainder  of  her  life  (Tr.  102),  that  she  had  tempo- 
rary brain  damage  (Tr.  122),  a  concussion,  post  trau- 
matic headache  and  dizzy  spells,  numbness  and  uncoor- 
dination  of  arms  (Tr.  119),  and  that  she  had  a  bleeding 
lung  (Tr.  136). 

It  is  the  position  of  plaintiff  that  the  jury  failed  to 
follow  the  instruction  of  the  court  concerning  damages 
(Tr.  266),  and  that  there  has  been  an  evident  failure  of 
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justice  to  the  plaintiff  in  this  regard,  which  reasons  have 
been  recognized  as  a  basis  for  the  setting  aside  of  the 
verdict  and  the  granting  of  a  new  trial,  15  Am.  Jur.  664, 
Damages,  Sec.  231. 

In  finding  for  plaintiff  the  jury  was  obligated  to 
award  plaintiff,  in  addition  to  the  plaintiff's  special  dam- 
ages of  $956.13,  a  reasonable  sum  to  compensate  her  for 
her  injuries,  temporary  and  permanent,  physical  and 
mental  (Tr.  266).  Generally,  those  injuries  have  been 
described  above,  and  it  is  apparent  that  the  sum  of  less 
than  $550.00,  is  grossly  inadequate  for  the  injuries  de- 
scribed; however,  in  addition  to  this,  plaintiff  contends, 
as  argued  herein,  that  the  court  should  have  permitted 
the  introduction  of  evidence  concerning  the  physical  and 
mental  pain  and  anguish  surrounding  the  birth  of  her 
child,  as  well  as  the  necessity  of  falsely  stimulating  the 
birth  of  that  child  after  only  seven  and  a  half  months 
of  pregnancy  (Tr.  253). 

Plaintiff  contends,  for  the  reasons  stated:  that  the 
jury  failed  to  award  a  reasonable  sum  for  the  injuries 
which  were  shown  by  the  evidence;  and  that  the  court 
refused  to  permit  plaintiff  to  prove  all  of  her  injuries, 
that  the  verdict  should  be  set  aside,  and  a  new  trial 
should  be  granted. 

In  the  case  fo  Kaufman  v.  Atlantic  Greyhound  Corp. 
(DC  W.  Va.),  41  F.  Supp.  252,  it  was  held  that  a  motion 
to  set  aside  the  verdict  and  for  a  new  trial  should  be 
granted  to  prevent  a  miscarriage  of  justice.  And  though 
it  is  conceded  by  plaintiff  that  the  granting  of  a  motion 
for  new  trial  is  largely  a  matter  of  discretion  with  the 
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trial  court,  the  refusal  of  the  trial  court  can  properly  be 
assigned  as  error  on  appeal  from  a  final  judgment  sub- 
sequently entered,  Marshalls  U.  S.  Auto  Supply,  Inc.  v. 
Cashman  (CCA  10),  111  F.  2d  140. 

In  the  instant  case,  plaintiff  recovered  the  sum  of 
$1500.00,  in  a  judgment  filed  February  28,  1955  (Tr. 
9A),  and  filed  a  motion  for  a  new  trial  on  March  7, 
1955  (Tr.  14),  assigning  as  error  the  failure  of  the  court 
to  permit  plaintiff  to  introduce  evidence  of  all  of  her 
injuries,  the  court's  refusal  of  plaintiff's  offer  of  proof 
of  said  injuries,  the  court's  failure  to  instruct  the  jury  as 
to  plaintiff's  life  expectancy,  as  found  in  the  Standard 
American  Mortality  Tables,  the  jury's  misconduct  in 
failing  to  follow  the  court's  instructions  as  to  damages, 
and  the  inadequacy  of  the  verdict  (Tr.  10). 

Said  motion  was  argued  and  on  March  21,  1955,  the 
same  was  denied  (Tr.  14). 

Plaintiff  contends  the  court  could  well  have  denied 
said  motion  on  any  one  of  the  errors  assigned,  but  in 
considering  all  of  the  errors  together,  it  is  apparent  that 
there  has  been  a  manifest  miscarriage  of  justice  for  the 
reason  that  in  finding  for  plaintiff  it  was  necessary  that 
the  jury  find  the  defendant  guilty  of  negligence,  as 
charged,  and  that  defendant's  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  which  were  shown  by 
plaintiff  to  be  severe  and  permanent  and  have  been 
fully  described  herein. 

Plaintiff  has  argued  the  court's  error  in  refusing  to 
permit  her  to  establish  the  full  nature  and  extent  of  in- 
juries received,  and  the  effect  thereof  upon  her  repro- 
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ductive  system,  and  she  seeks  a  new  trial,  for  the  pur- 
pose of  permitting  her  to  present  to  the  court  and  jury- 
all  of  the  material  facts,  within  the  issues  of  the  pre- 
trial order,  as  set  forth  at  the  commencement  of  her 
argument  of  this  case. 

We  submit  the  judgment  should  be  set  aside  and  a 
new  trial  of  this  cause  ordered. 

Respectfully   submitted, 

Peterson  &  Pozzi  and 
Burton  J.  Fallgren, 

By  Nels  Peterson  and 
Burton  J.  Fallgren, 

of  Attorneys  for  Appellant. 
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JURISDICTION 


This  is  an  action  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  appellant  through 
the  negligence  of  appellees  ( Pretrial  Order  Tr.  3  et  seq. ) . 
The  appellant  is  a  citizen  of  the  State  of  Oregon  (Tr.  3 ), 
appellee  West  Coast  Fast  Freight,  Inc.,  is  a  citizen  of 
the  State  of  California  (Tr.  3),  and  appellee  M.  L.  Burr 


is  a  citizen  of  the  State  of  Washington  (Tr.  4).  The 
amount  in  controversy,  exclusive  of  interest  and  costs, 
exceeds  the  sum  of  $3,000.00  (Tr.  4). 

The  action  was  removed  by  the  appellees  to  the 
United  States  District  Court  for  the  District  of  Oregon 
pursuant  to  28  U.S.C.A.,  Sections  1332  and  1441  (Tr.  4). 

This  court  has  jurisdiction  by  virtue  of  28  U.S.C.A., 
Section  1291. 

APPELLEES'   STATEMENT  OF  THE  CASE 

Appellees  agree  with  the  factual  portion  of  appel- 
lant's statement  of  the  case;  however,  a  portion  of 
appellant's  statement  is  argumentative,  i.e.  the  nature 
and  extent  of  appellant's  injury  and  damage. 

There  was  a  dispute  as  to  the  extent  and  permanency 
of  appellant's  injuries.  This  dispute  was  observed  by  the 
trial  court  in  discussing  appellant's  motion  for  a  new 
trial  where,  in  replying  to  appellant's  counsel's  asser- 
tion that  the  damages  awarded  were  inadequate,  Judge 
Solomon  said  (Tr.  285): 

"Mr.  Peterson,  this  is  a  consistent  verdict  if  the 
jurors  did  not  believe  some  of  your  own  physicians 
because  I  believe  it  was  perfectly  proper  for  the  jury 
to  come  to  the  conclusion  that  this  woman  was  suffer- 
ing from  tuberculosis  but  that  her  condition  had  not 
been  aggravated  a  great  deal  or  at  all  by  the  acci- 


dent.  The  testimony  was  that  she  coughed  up  a  little 
blood  within  a  very  short  time,  and  there  was  quite 
a  disagreement  at  that  time  between  her  testimony 
and  the  medical  and  the  hospital  reports  as  to  the 
quantity  of  blood.  Likewise,  I  thought  your  medical 
testimony  was  very  weak,  particularly  testimony  of 
Dr.  Selling.  That  was  better  testimony  for  the  de- 
fendant. I  do  not  see  how  on  the  basis  of  the  testi- 
mony of  your  physicians  the  jury  could  have  allowed 
her  a  great  deal.  Her  testimon}^  was  much  better 
as  to  the  amount  of  disability.  I  did  not  think  that  it 
was  supported  by  the  medical  testimony." 


QUESTIONS  PRESENTED 

1.  Did  the  court  err  in  refusing  to  allow  appellee 
to  show  pain  and  suffering  she  claims  to  have  had  with 
a  pregnancy  which  occurred  subsequent  to  the  accident 
when  the  appellant  in  the  pretrial  order  did  not  make 
a  claim  in  that  regard?  (Appellant's  Specifications  of 
Error  I,  II  and  III;  Ap.  B.  5,  6). 

2.  Was  appellant's  explanation  to  Dr.  Jones,  who 
examined  her  at  the  request  of  appellees  for  the  purpose 
of  preparing  him  to  testify,  as  to  how  the  accident 
happened,  admissible  in  evidence? 

3.  Did  the  court  err  in  refusing  to  instruct  the  jury 
on  the  life  expectancy  of  a  person  the  same  age  as 
appellant?  (Appellant's  Specification  of  Error  V;  Ap.  B. 

8,9). 


4.  Did  the  court  prejudice  the  appellant  by  the 
instructions  which  explained  the  issues  and  told  the  jury 
that  appellant  had  a  vital  interest  in  the  case?  (Appel- 
lant's Specifications  of  Error  VI  and  VII;  Ap.  B.  9,  10). 

5.  Was  the  jury's  award  of  $1,500.00  grossly  inade- 
quate as  a  matter  of  law?  (Appellant's  Specification 
of  Error  VIII;  Ap  B.  11). 

6.  Did  the  court  err  in  refusing  to  grant  a  new  trial 
to  appellant  on  the  grounds  stated?  (Appellant's  Specifi- 
cation of  Error  IX;  Ap.  B.  11). 

SUMMARY  OF  ARGUMENT 


The  court  did  not  err  in  excluding  evidence  of  claimed 
suffering  during  appellant's  subsequent  pregnancy  for  the 
reason  that  the  subject  was  not  mentioned  or  claimed  by 
appellant  in  the  pretrial  order. 

Under  the  practice  of  the  United  States  District  Court 
for  the  District  of  Oregon,  a  party  at  the  time  of  pretrial 
must  apprise  his  adversary  of  all  contentions  he  intends 
to  make  at  the  trial,  including  evidentiary  contentions. 

II. 

Appellant's  explanation  to  Dr.  Jones  of  hov\^  the  acci- 
dent  happened  w^as  admissible  as  a  statement  against 


interest.  It  was  not  a  self-serving  account  given  to  her  own 
doctor  and  inadmissible  for  that  reason. 

III. 

The  court  committed  no  error  in  failing  to  instruct  the 
jury  on  the  life  expectancy  of  a  person  the  same  age  as 
appellant,  since  the  evidence  showed  that  appellant  was 
suffering  from  tuberculosis. 

Further,  appellant  could  not  have  been  prejudiced  by 
the  court's  failure  to  so  instruct,  since  from  the  size  of  the 
verdict  the  jury  did  not  believe  appellant  was  permanently 
injured.  Therefore,  the  life  expectancy  of  appellant  was 
immaterial. 

IV. 

The  court's  instructions  to  the  jury  were  fair  and  correct. 

V. 

The  jury's  verdict  was  not  inadequate  as  a  matter  of 
law  in  view  of  the  evidence. 

VI. 
The  court  did  not  err  in  refusing  to  grant  a  new  trial. 
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ARGUMENT 

I. 

The  trial  court  did  not  err  in  failing  to  permit  appellant 
to  testify  concerning  the  pain  she  claims  to  have  suffered 
in  a  pregnancy  which  occurred  subsequent  to  the  accident 
involved  in  this  case. 

Such  a  claim  was  not  made  by  appellant  in  the 
pretrial  order,  and  when  appellant,  for  the  first  time 
on  trial,  made  this  contention,  the  appellees  were  taken 
by  surprise.  Appellant  did  not  ask  for  a  continuance  to 
permit  appellees  to  have  appellant  examined  further  by 
a  physician  in  light  of  this  new  claim. 

It  is  the  practice  of  the  United  States  District  Court 
for  the  District  of  Oregon,  with  which  this  court  is 
familiar,  to  utilize  pretrial  procedure  in  every  case.  In 
the  usual  case,  counsel  agree  upon  a  pretrial  order  which 
is,  in  effect,  a  consolidated  pleading  which  sets  forth 
the  contentions  of  each  party  and  the  issues  to  be  tried. 
The  pretrial  order,  in  this  case  dated  nine  days  before 
trial,  stated  (Tr.  7): 

". . .  that  the  pretrial  order  supersedes  all  pleadings;" 

Under  this  practice,  the  contentions  of  each  party 
stated  in  the  pretrial  order  must  be  more  particular 


and  exact  than  the  allegations  of  a  complaint  under  the 
old  code  pleading  practice. 

In  the  case  of  Burton  v.  Weyerhaeuser  Timber  Co., 
(D.C.  Ore.  1941),  1  F.R.D.  571,  4  F.R.S.  16.32,  Case  2, 
it  appeared  that  plaintiff  claimed  in  the  pretrial  order 
that  he  had  been  burned  by  muriatic  acid  through  the 
negligence  of  defendant.  Without  disclosing  its  intention 
to  do  so  in  the  pretrial  order,  the  defendant  proved 
upon  trial: 

( 1 )  that  plaintiff  had  actually  been  burned  by 
sulphuric  acid; 

(2)  that  muriatic  acid  is  harmless. 

The  court  granted  a  new  trial  to  plaintiff  because 
he  was  taken  by  surprise  by  this  evidence.  Judge  Mc- 
Colloch  observed: 

"Parties  are  expected  to  disclose  all  legal  and  fact 
issues  which  they  intend  to  raise  at  trial,  save  only 
such  issues  that  may  involve  privilege  or  impeaching 
matter  .  .  . 

"...  I  can  sympathize  with  the  desire  of  counsel, 
experienced  in  the  older  forms  of  practice,  to 
withhold  disclosure  of  such  dramatic  issues  until  the 
midst  of  trial,  but  it  must  be  made  clear  that  surprise, 
both  as  a  weapon  of  attack  and  defense,  is  not  to 
be  tolerated  under  the  new  Federal  procedure  .  .  . 
"Faithfully  administered  in  spirit,  as  my  senior 
colleagues  and  I  are  endeavoring  to  administer  them, 
the  new  rules  outlaw  the  sporting  theory  of  justice 
from  Federal  courts."   (Emphasis  added) 


8 

In  the  case  of  Curto  v.  International  Longshoremens 
&  W.  Union,  (D.C.  Ore.  1952),  107  F.  Supp.  805,  Judge 
Fee  discussed  the  pretrial  procedure  of  the  District  of 
Oregon  and  particularly  the  use  and  effect  of  the  pretrial 
order.  Judge  Fee  said: 

""The  first  purpose  of  these  orders  is  to  do  away 
with  the  delays  of  common  law  and  code  pleading, 
to  define  the  issues,  both  ultimate  and  evidentiary, 
to  eliminate  false  issues  and  to  guarantee  that  the 
controverted  questions  are  in  good  faith  contested." 
(Emphasis  supplied) 


See  also  the  cases  of  Clark  v.  United  States,  (D.C. 
Ore.  1952),  13  F.R.D.  342,  8  F.R.S.  16.21,  Case  X.Byers  v. 
Clark  &  Wilson  Lumber  Co.,  (D.C.  Ore.  1939),  27  F. 
Supp.  302. 

Appellant's  assertion  that  appellees  had  the  privilege 
of  all  the  discovery  procedures  of  the  federal  rules  ( Ap. 
B.  13)  does  not  aid  her  because,  as  the  above  authorities 
indicate,  a  party  has  an  absolute  duty  to  disclose  his 
contentions.  His  adversary  has  no  duty  to  discover  them 
or  to  speculate  on  possible  contentions. 

Appellees  have,  in  the  abstract,  no  quarrel  with  the 
authorities  discussed  by  appellant  at  pages  18  and  19 
of  her  brief  concerning  the  admissibility  of  evidence. 
However,  the  question  here  is  not  whether  the  evidence 
was  competent;  it  is  the  question  of  relevance.  This  is 


admitted  by  appellant  at  page  19  of  her  brief  where 
she  states: 

"The  evidence  sought  to  be  introduced  is  relevant 
only  if  the  pretrial  order  is  reasonably  interpreted 
to  include  the  claim  .  .  ." 


No  such  interpretation  of  the  pretrial  order  is  possible. 
No  such  claim  is  made. 

It  further  appears  that  even  if  the  evidence  were 
admissible  under  the  pretrial  order,  a  proper  offer  of 
proof  was  never  made  of  medical  testimony  on  this 
subject.  During  the  close  of  counsel's  offer  of  proof  as 
to  what  Dr.  Abele  would  have  said  (Tr.  130-131),  the 
court  instructed  counsel  for  appellant  to  secure  the 
doctor's  presence  and  have  him  testify  in  accordance 
with  the  offer  of  proof  (Tr.  130-131 ) .  Counsel  for  appel- 
lant later  advised  the  court  that  Dr.  Abele  could  not 
testify  in  accordance  with  the  offer  of  proof  and  appel- 
lant had  summoned  no  doctor  who  could.  This  is 
disclosed  by  the  discussion  between  the  court  and 
counsel  for  appellant  during  the  argument  of  the  motion 
for  new  trial  (Tr.  283): 

"The  Court:  Then  you  tried  to  get  it  in  on  the 
testimony,  and  I  said  you  could  not  do  it  in  that  way, 
in  any  event,  and  you  said  that  you  wanted  to  make 
an  offer  of  proof.  In  the  first  place,  I  told  you  to  call 
the  doctor  back,  but  then  you  told  me  that  for  the 
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first  time  you  learned  that  he  was  not  the  doctor 
who  could  testify  to  that. 

Mr.  Peterson:  That  is  right. 

The  Court:  Then  you  said  that  the  only  doctor 
that  could  testify  would  be  the  obstetrician  and  you 
would  try  to  get  hold  of  him. 

Mr.  Peterson:  Correct. 

The  Court:  Mr.  Peterson,  you  came  here  trying  to 
make  an  opening  statement  on  a  subject  matter  about 
which  3^ou  had  never  talked  to  a  physician,  did 
you  not? 

Mr.  Peterson:  No,  your  Honor. 

The  Court:  When  had  you  talked  to  the  obstetri- 
cian? 

Mr.  Peterson:  I  received  a  letter  from  the  obste- 
trician dated  August  9,  1954,  and  I  will  read  that 
letter  to  the  Court. 

The  Court:  Had  you  made  arrangements  for  the 
obstetrician  to  come  into  court? 

Mr.  Peterson:  No,  I  had  not,  your  Honor. ^^  (Em- 
phasis supplied) 


It  is  therefore  obvious  that  the  appellant  could  not  have 
been  prejudiced  by  the  claimed  exclusion  of  the  evi- 
dence. In  fact,  there  was  no  such  evidence. 
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II. 

The  court  did  not  err  in  allowing  Dr.  Jones  to  tell  the 
jury  the  story  of  the  accident  which  appellant  related  to  him. 

Appellees  do  not  dispute  the  general  rule  stated  by 
appellant  at  pages  25-27  of  her  brief  to  the  effect  that 
a  doctor  who  examines  an  injured  person  for  the  purpose 
of  preparing  himself  to  testify  and  not  for  the  purpose 
of  treatment  cannot  tell  the  jury  the  story  of  the  injured 
person  as  to  how  he  was  hurt.  But,  this  rule  applies  only 
if  the  doctor  is  engaged  b}'  the  party  producing  him  as 
a  witness  and  does  not  apply  if  the  doctor  is  engaged 
by  his  adversary. 

The  reason  for  the  general  rule  is  obvious.  A  person 
should  not  be  allowed  to  consult  a  doctor  for  the  pur- 
pose of  preparing  the  doctor  to  testify,  at  that  time  giving 
the  doctor  a  self-serving  account  of  how  the  injuries 
were  sustained  and  then  get  the  self-serving  statement 
to  the  jury  through  the  doctor. 

However,  the  reason  for  this  rule  vanishes  when  the 
doctor  involved  in  engaged  by  the  injured  person's 
adversary.  In  that  event,  anything  which  the  person 
states  which  is  unfavorable  to  his  cause  is  a  statement 
against  interest.  See  the  annotation  in  67  A.L.R.  at 
page  39,  which  annotation  is  cited  at  page  27  of  Appel- 
lant's Brief,  where  it  is  noted  that  the  cases  universally 
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held  that  the  statements  of  a  party  made  to  a  doctor 
examining  him  at  the  instance  of  his  adversary  are 
admissible. 

III. 

There  is  no  merit  in  appellant's  contention  that  the  court 
prejudiced  her  in  failing  to  include  an  instruction  on  the 
mortality  tables  in  the  charge  to  the  jury. 

The  evidence  is  uncontradicted  that  appellant  was 
suffering  from  "pulmonary  tuberculosis,  moderately 
advanced,  still  considered  active.  She  also  had  a  partial 
collapse  of  her  left  lung  by  air  treatments."  (Tr.  124, 
Appellant's  doctor,  Dr.  Tuhy.) 

In  the  Oregon  case  of  Frangos  v.  Edmunds,  179  Or. 
577,  173  P.2d  596,  the  court  discussed  the  admissibility 
of  the  mortality  tables  in  a  personal  injury  case  (at  page 
604  of  the  official  report)  saying: 

"Where  there  is  substantial  evidence  of  perma- 
nent injury,  the  standard  mortality  tables  may 
become  admissible  at  least  //  earning  power  is 
permanently  impaired J^  (Emphasis  supplied) 

It  was  held  that  failure  to  give  such  an  instruction 
did  not  constitute  reversible  error. 

In  the  present  case,  there  was  little  if  any  real 
evidence  of  permanent  injuiy  and  appellant's  earning 
power  was  not  an  issue. 
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Further,  it  is  obvious  from  the  size  of  the  verdict 
that  the  jury  did  not  beheve  appellant's  claims,  and, 
consequently  appellant's  life  expectancy  would  have 
been  immaterial  to  the  jury  and  could  have  had  no 
influence  upon  it. 

The  appellant  was  not  prejudiced  by  the  court's 
failure  to  give  the  mortahty  table  instruction. 

It  further  appears  that  appellant  failed  to  object 
to  the  court's  failure  to  give  the  mortality  instruction 
(Rule  51  of  the  Federal  Rules  of  Civil  Procedure)  (Tr. 
274). 

Because  she  did  not  object,  appellant  may  not  now 
assign  as  error  the  failure  of  the  trial  court  to  instruct 
on  the  mortality  tables. 

IV. 
The  court's  instructions  did  not  prejudice  appellant. 

The  court's  complete  charge  to  the  jury  commences 
at  page  256  of  the  transcript.  Appellant  has  taken  two 
parts  of  the  charge  out  of  the  context  and  claimed  error 
for  them.  However,  the  instructions  considered  as  a 
whole  were  fair  to  appellant. 

One  statement  of  the  court  which  seems  to  offend 
appellant  was  the  court's  advice  to  the  jury  that  there 
was  a  conflict  in  the  evidence  as  to  whether  there  was 
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any  permanent  injury  to  appellant's  back  and  coccyx 
(Tr.  265).  The  court  did  not  comment  one  way  or  the 
other  on  this  subject  other  than  to  point  out  to  the 
jury  that  it  would  have  to  decide  the  question  (Tr.  265 ) . 

The  other  matter  which  troubles  appellant  was  the 
court's  advice  to  the  jury  that  appellant  had  a  vital 
interest  in  the  case  and  that  the  jury  could  consider  this 
in  weighing  appellant's  testimony.  The  court's  entire 
charge  regarding  the  manner  in  which  the  jury  should 
test  the  credibility  of  witnesses  is  correct  and  proper  (Tr. 
267-272).  The  court's  statement  to  the  jury  that  the 
plaintiff  had  a  vital  interest  in  the  outcome  of  the  case 
was  obviously  true  and  the  court  may  advise  the  jury 
of  that  fact.  Appellant  has  produced  no  authorities  to 
the  contrary  (Ap.  B.  39). 

It  further  appears  that  appellant  may  not  assign 
the  above-mentioned  instructions  as  error  on  this  appeal 
since  no  objection  to  the  giving  of  the  above  instructions 
was  taken  by  counsel  for  appellant  pursuant  to  Rule  51 
of  the  Federal  Rules  of  Civil  Procedure. 

Rule  51  states: 

"No  party  may  assign  as  error  the  giving  or  the 
failure  to  give  an  instruction  unless  he  objects  thereto 
before  the  jury  retires  to  consider  its  verdict,  stating 
distinctly  the  matter  to  which  he  objects  and  the 
grounds  of  his  objection." 
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The  only  objection  of  appellant  to  the  court's  instruc- 
tions appears  at  page  274  of  the  transcript  where  appel- 
lant complained  about  the  court's  failure  to  give  an 
instruction  to  the  effect  that, 

".  .  .  if  the  weaker  or  less  satisfactory  evidence  is 
produced  when  it  appears  that  a  stronger  and  more 
satisfactory  can  be  produced,  such  evidence  is  to  be 
viewed  with  distrust." 

The  court  then  advised  counsel  that  he  could  have 
an  exception  (Tr.  274)  and  counsel  for  appellant  then 
replied,  "With  that,  the  plaintiff  has  no  other  excep- 
tions." (Tr.  274) 

It  is  obvious  from  the  foregoing  that  since  appellant 
did  not  object  to  the  court's  instructions  relating  to  the 
conflict  of  evidence  as  to  injuries  and  appellant's  interest 
in  the  outcome  of  the  case,  appellant  may  not  now 
complain  that  the  court  erred  in  instructing  on  those 
matters. 

V. 

The  verdict  was  adequate  based  on  the  record  in  this 
case. 

The  trial  court,  in  his  discussions  with  counsel  for 
appellant  at  the  hearing  on  the  motion  for  new  trial 
in  this  case,  stated  the  matter  more  succintly  than  appel- 
lees could  attempt  here,  as  follows  (Tr.  285-287): 
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"Mr.  Peterson:  M}^  third  main  point,  your  Honor, 
is  inadequac}^  of  the  verdict.  The  testimony  was  that 
she  had  occmTed  956  dollars,  some-odd,  special  dam- 
ages, but  the  jury  gave  her  $1,500.  I  submit  that 
under  the  decided  cases  such  a  verdict  is  inadequate, 
and  in  the  Federal  Court,  as  I  understand  it,  grounds 
for  granting  a  new  trial  are — (5) 

"The  Court:  Mr.  Peterson,  this  is  a  consistent  ver- 
dict if  the  jurors  did  not  believe  some  of  your  own 
physicians  because  I  believe  it  was  perfectly  proper 
for  the  jury  to  come  to  the  conclusion  that  this 
woman  was  suffering  from  tuberculosis  but  that 
her  condition  had  not  been  aggravated  a  great  deal 
or  at  all  by  the  accident.  The  testimony  was  that 
she  coughed  up  a  little  blood  within  a  very  short 
time,  and  there  was  quite  a  disagreement  at  that 
time  between  her  testimony  and  the  medical  and 
the  hospital  reports  as  to  the  quantity  of  blood.  Like- 
wise, I  thought  your  medical  testimony  was  very 
weak,  particularly  testimony  of  Dr.  Selling.  That 
was  better  testimony  for  the  defendant.  I  do  not  see 
how  on  the  basis  of  the  testimony  of  your  physicians 
the  jur}^  could  have  allowed  her  a  great  deal.  Her 
testimony  was  much  better  as  to  the  amount  of 
disability.  I  did  not  think  that  it  was  supported  by 
the  medical  testimony. 

"Mr.  Peterson:  Your  Honor,  if  I  may,  here  is  what 
the  doctors  testified,  as  I  recall  it.  Dr.  Tuhj^  testified 
that  she  had  scar  tissue  on  her  lungs;  that  she  had 
a  bruised  lung  as  a  consequence  of  this  accident,  and 
because  of  the  scar  tissue  she  had  bled  into  the  lung, 
bled  into  the  lung,  and  that  was  one  of  the  primary 
reasons  that  he  hospitalized  her  for  seven  weeks  at 
the  University  Hospital  to  check  to  see  if  there  had 
been  exacerbation  or  aggravation  of  the  tubercu- 
losis, (6)  but  he  thought  there  was  no  dissemination 
of  tuberculosis  and  that  she  had  no  permanent  injury 
of  the  lung. 
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"Dr.  Selling,  a  neurosurgeon,  testified  she  had  a 
brain  injury, 

"The  Court:  Mr.  Peterson,  you  did  not  listen  to 
his  testimony.  He  did  not  say  that  she  had  a  brain 
injury. 

"Mr.  Peterson:  I  should  submit,  your  Honor,  he 
said  as  evidence  by  the  tests  which  he  did,  neuro- 
logical tests,  which  had  disappeared  at  the  time  of 
the  trial,  which  were  residual,  the  headaches  which 
he  thought  would  disappear  within  two  or  three 
years.  That  was  the  essence  of  Dr.  Selling's  testi- 
mony. 

"Dr.  Abele  testified  she  had  a  lumbosacral  sprain. 
It  was  permanent.  It  would  require  reasonably, 
probably,  that  she  would  have  to  have  a  spinal 
fusion;  that  she  had  a  coccyx  injury  which  would 
require  surgical  removal. 

"The  only  adverse  testimony  medically  was  that 
of  Dr.  Jones,  and  Dr.  Jones  said  that  upon  the  busi- 
ness occupation  from  the  plaintiff's  standpoint,  his 
testimony  is  that  she  had  a  painful  coccyx  and  a 
painful  hip  upon  his  examination.  Otherwise,  he 
said  he  found  no  objective  symptoms  of  injur3^ 

"Now  that  is  from  the  worst  and  the  best  stand- 
point of  the  medical  testimony.  I  submit  that  it  is 
inadequate. 

"The  Court:  I  realize  that  the  plaintiff  did  not  get 
the  verdict  that  she  anticipated  getting,  and  it  may 
very  well  be  that  some  of  the  liability  elements 
played  a  part,  but  under  (7)  the  decisions  I  do  not 
believe  that  the  plaintiff  is  entitled  to  have  a  judicial 
declaration  that  there  is  inadequacy  in  damages 
because,  had  the  jury  believed  the  testimony  of  Dr. 
Jones,  they  could  have  found  that  the  plaintiff 
suffered  damage  to  $1,500  or  perhaps  even  less.  I 
do  not  think  that  this  is  a  case  in  which  I  should 
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disturb  the  verdict  of  the  jury,  and  the  motion  is 
denied." 


Judge  Solomon's  comments  fully  answer  appellant's 
contention. 

Exemplifying  the  conflict  in  the  evidence  concern- 
ing the  extent  of  appellant's  injuries  are  the  following 
statements  of  the  doctors  who  testified. 

Doctor  Selling,  who  specializes  in  internal  medicine 
and  neurology,  was  called  by  appellant  (Tr.  113).  He 
testified  (Tr.  121-122): 

"Q.  Is  it  your  opinion,  Doctor,  that  the  head- 
aches will  persist  for  a  period  of  time  in  the  future 
but  then  will  clear  up? 

A.    That  is  correct. 

Q.  Do  5^ou  have  an  opinion  as  to  whether  or  not 
she  has  any  permanent  brain  damage? 

A.    I  believe  not. 

Q.  Then,  Doctor,  would  you  characterize  this  as 
being  temporary  brain  damage? 

A.    Precisely. 

Q.  Doctor,  will  this  patient  require  any  further 
medical  (90)  care  in  respect  to  that  injury? 

A.    No." 

This,  from  appellant's  own  witness  and  in  view  of 
her  statement  in  the  pretrial  order  that  she  suffered 
"severe  brain  concussion  and  brain  damage"  (Tr.  5). 
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Dr.  Tuhy  was  called  by  appellant   (Tr.  123).  Dr. 
Tuhy  testified  (Tr.  135): 

"Q.    Did  this  injury  affect  her  tuberculosis? 

A.  In  my  opinion,  it  did  not  adversely  affect  the 
couse  of  her  tuberculosis  ..." 

and  (Tr.  136): 

"Q.  Doctor,  do  you  have  an  opinion  as  to  whether 
or  not  there  has  been  any  dissemination  of  the  tuber- 
culosis? 

A.    No,  I  think  not  .  .  ." 

and  (Tr.  137-138): 

"Q.  Doctor,  I  note  here,  these  are  your  reports 
from  your  office,  it  is  your  impression  under  date  of 
April,  1953,  as  follows,  and  I  am  going  to  read  it, 
and  you  will  correct  me  if  I  am  reading  it  wrong: 

Tn  my  opinion,  this  patient  sustained  contusion 
of  the  lung  in  her  automobile  accident  of  5-3 
which  does  not  seem  to  have  adversely  affected 
the  pulmonary  tuberculosis.  From  the  chest 
(107)  standpoint,  she  would  have  no  permanent 
disability  as  a  result  of  the  accident.' 

That  is  contained  in  your  record  file;  is  it  not, 
doctor? 

A.    Yes. 

Q.    That  is  correct,  is  it  not? 

A.    I  believe  that  to  be  true." 
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This  is  appellant's  own  witness  and  is  most  signifi- 
cant in  view  of  her  contention  in  the  pretrial  order  dated 
nine  days  prior  to  the  trial  (Tr.  6)  that  appellant  "will 
be  permanently  affected  with  the  results  of  aggravation 
and  dissemination  of  said  tuberculosis  .  .  ." 

Dr.  Jones,  who  was  called  by  appellees  (Tr.  141) 
summed  up  his  opinion  as  to  appellant's  claimed  injuries 
as  follows  (Tr.  151-152): 

"Q.  From  the  history  that  you  have  received 
from  Mrs.  Walker,  your  examination  and  your  study 
of  the  X-ray  pictures,  do  you  have  an  opinion  as  to 
whether  or  not  these  conditions  as  you  now  find 
them  will  or  will  not  be  permanent? 

A.    They  should  be  taken  one  by  one. 

Q.    All  right,  if  you  will,  doctor,  please. 

A.  No.  1:  The  chief  complaint  at  the  present 
time,  that  of  painful  coccyx,  the  history  is  there,  the 
patient's  story  is  there,  the  subjective  complaint  is 
there,  and  I  will  not  deny  a  painful  coccyx.  It  is 
now  some  fifteen  to  eighteen  months  after  the 
injury.  The  condition  of  painful  coccyx  commonly 
is  a  protruded  one,  is  difficult  to  treat  and  is  pro- 
longed, but  I  never  have  yet  seen  one  that  did  not 
respond  in  time  to  the  proper  measures  and  was  not 
ultimately  relieved.  In  other  words,  I  do  not  believe 
that  the  condition  is  a  permanent  one  that  she  will 
carry  with  her  for  the  rest  of  her  life.  (124) 

No.  2,  the  painful  hip:  This  is  of  mild  nature. 
There  is  nothing  in  the  X-ray  to  suggest  that  there 
is  any  permanent  damage  to  the  hip  joint;  Therefore, 
I  must  assume  that  the  condition  is  a  relatively  minor 
persisting  involvement  of  the  muscles  and  ligaments 
about  the  hip  joint,  and  if  it  is  such  and  in  the 
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absence  of  any  arthritis  of  the  hip,  it  will  disappear 
in  time. 

Third  and  fourth,  the  neck  and  the  lower  back: 
The  complaints  are  there;  the  objective  findings  are 
not  there.  I  am  unable  to  ascertain  any  disability  at 
the  present  time  as  regards  the  neck  and  as  regards 
the  lower  back." 


Appellant's  contention  in  the  pretrial  order  was  (Tr. 
6)  "that  plaintiff  has  permanent  injuries  to  her  head, 
neck,  back,  right  hip  and  leg,  and  the  internal  organs 
of  her  chest  ..." 

The  evidence  outlined  above  demonstrates  that  the 
verdict  was  not  inadequate  and  as  stated  by  the  trial 
court  (Tr.  278),  "Had  the  jury  believed  the  testimony 
of  Dr.  Jones,  they  could  have  found  that  the  plaintiff 
suffered  damage  to  $1,500.00,  or  perhaps  even  less." 

VI. 

Since  the  trial  court  committed  no  error  in  the  trial  of 
this  action,  as  pointed  out  above,  the  court  did  not  err  in 
failing  to  grant  appellant's  motion  for  a  new  trial. 

The  judgment  must  be  affirmed. 

Respectfully  submitted, 

KOERNER,  YOUNG,  McCOLLOCH 
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JOHN  GORDON  GEARIN, 
JOSEPH  LARKIN, 

Attorneys  for  Appellees. 


No.  14789 
mnittt  States 

Court  of  Appeals; 

for  tfje  iBintfj  Circuit. 


MICHAEL  R.  PLASTINO  and  RUTH  C.  PLAS- 
TINO, 

Appellants, 

vs. 

ESTHER  MILLS  and  EDNA  MILLS,  Husband 
and  Wife;  RAY  DOUGLAS  and  PAULINE 
DOUGLAS,  Husband  and  Wife;  SIGMUND 
WENDLING  and  DOROTHY  WENDLING, 
Husband  and  Wife;   LORAN  D.   HARVES- 

TON;  LYLE  SIMMONS,  GEORGE  HODG- 
DON,  C.  K.  WARREN  and  OSCAR  TITTLE, 

Appellees. 


tE^ransitript  of  Eecorb 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon 

F  U-  H 

NOV  -119K> 


Phillips  &  Van  Orden  Co.,  870  Bronnon  Street,  San  Franci&co,  Calif. -10-14-55  _ 

PAUL  P.  O'BRIEN,  C'-rnx 


No.  14789 
mnitth  States 

Court  of  appeals 

for  tlje  Minti)  Circuit. 


MICHAEL  E.  PLASTINO  and  RUTH  C.  PLAS- 
TINO, 

Appellants, 

vs. 

ESTBER  MILLS  and  EDNA  MILLS,  Husband 
and  Wife;  RAY  DOUGLAS  and  PAULINE 
DOUGLAS,  Husband  and  Wife;  SIGMUND 
WENDLING  and  DOROTHY  WENDLING, 
Husband  and  Wife;  LORAN  D.  HARVES- 
TON;  LYLE  SIMMONS,  GEORGE  HODG- 
DON,  C.  K.  WARREN  and  OSCAR  TITTLE, 

Appellees. 


t^ranscript  of  J^ecorti 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon 


Phillips  &  Von  Orden  Co.,  870  Brannon  Street,  Son  Francisco,  Calif. -10-14-55 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Attorneys,  Names  and  Addresses  of 1 

Certificate  of  Clerk 117 

Findings  of  Fact  and  Conclusions  of  Law 53 

Judgment    60 

Notice  of  Appeal 61 

Opinion    46 

Order  Overruling  Objections 61 

Pretrial  Order  3 

Statement   of  Points 121 

Stipulation  Re  Depositions 120 

Transcript  of  Proceedings 62 

Witnesses,  Defendants': 

Douglas,  Ray 

—direct    100 

— cross    101 

Mills,  Estber 

— cross    96 

Simmons,  Lyle 


-cross 


107 


II 


INDEX  PAGE 

Witnesses,  Defendants ' —  ( Continued) 

Tittle,  Oscar 

—direct    108 

Warren,  Clarence  K. 

—direct    102 

— cross    104 

Wendling,  Sigmund 

— cross    98 

Witnesses,  Plaintiffs': 

Dockery,  W.  M. 

— direct    65 

— redirect     66 

Ford,  E.  W. 

—direct    72 

Kerr,  Richard  D. 

— direct    112 

Marshall,  Earl  A. 

— direct    63 

Plastino  Ruth  C. 

— direct    74 

— cross    93 

— redirect    94 


Ul 

INDEX  PAGE 

Witnesses,  Plaintiffs ' —  (  Continued  ) 

Stevens,  Frank  M. 

— direct    109 

Thomas,  W.  Henry 

— direct    67 

— cross    69 

— redirect    99 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

ROBERT  R.  RANKIN, 
710  Yeon  Building, 
Portland  4,  Oregon, 

For  Appellants. 

IRVING  RAND, 

1107  Public  Service  Building, 
Portland  4,  Oregon; 

WILLIAM  C.  RALSTON, 

909  Public  Service  Building, 
Portland  4,  Oregon; 

GEORGE  W.  WINSLOW, 
P.  O.  Box  351, 
Tillamook,  Oregon, 

For  Appellees. 


vs.  Esther  Mills,  etiix.,et  al.  3 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  7293 

MICHAEL  R.  PLASTINO  and  RUTH  C.  PLAS- 
TINO,  Husband  and  Wife, 

Plaintiffs, 

vs. 

ESTBER  MILLS  and  EDNA  MILLS,  Husband 
and  Wife;  RAY  DOUGLAS  and  PAULINE 
DOUGLAS,  Husband  and  Wife;  SIGMUND 
WENDLING  and  DOROTHY  WENDLING, 
Husband  and  Wife;  LORAN  D.  HARVES- 
TON;  LYLE  SIMMONS;  GEORGE  HODG- 
DON ;  C.  K.  WARREN ;  and  OSCAR  TITTLE, 

Defendants. 

PRETRIAL  ORDER 

Pursuant  to  Rule  16  of  the  Federal  Rules  of 
Civil  Procedure,  the  above-entitled  action  came  on 
for  pretrail  conference  before  the  Honorable,  the 
Judge  of  the  above-entitled  court,  on  the  date  and 
at  the  hour  subscribed  hereto. 

I.  Appearances: 

The  plaintiffs  appeared  in  person  and  by  one 
of  their  attorneys,  Robert  R.  Rankin;  the  defend- 
ants Esther  Mills  and  Edna  Mills,  Ray  Douglas  and 
Pauline  Douglas,  Sigmund  Wendling  and  Dorothy 
Wendling,  Loran  D.  Harveston,  Lyle  Simmons,  C. 
K.  Warren  and  Oscar  Tittle  appeared  by  George  P. 
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Winslow  and  William  C.  Ralston,  their  attorneys; 
defendant  George  Hodgdon  appeared  by  Irving 
Rand,  one  of  his  attorneys. 

II.  Statement  of  Nature  of  Case: 

Plaintiffs,  as  assignees  of  a  contract  for  a  deed 
to  purchase  the  hereinafter  described  lands  in  Tilla- 
mook County,  State  of  Oregon,  from  defendant 
Mills,  seek  specific  performance  of  the  modified  con- 
tract to  give  a  good  and  sufficient  deed  of  conveyance 
to  said  property,  described  as  follows : 

All  that  part  of  the  Southeast  Quarter  of  the 
Southwest  Quarter  of  Section  22,  Township  One 
North,  Range  10  West  of  the  Willamette 
Meridian  lying  East  of  the  State  Highway. 

Also  known  as  Lot  8  in  Section  22,  Township 
One  North  of  Range  10  West  of  the  Willam- 
ette Meridian,  less  I14  acres  heretofore  con- 
veyed to  Pacific  Railway  and  Navigation  Com- 
pany, containing  in  all  43.46  acres,  more  or  less. 

To  secure  title  thereto  and  the  protection  thereof, 
plaintiffs  have  deposited  in  this  court  $925.90  as  the 
unpaid  balance  of  the  full  purchase  price  and  asked 
that  the  same  be  reduced  at  the  prorata  rate  per  acre 
for  the  number  of  acres  defendants  Mills  cannot 
convey,  from  the  43.46  acres  said  defendants  agreed 
to  deed.  Plaintiffs  further  seek  a  reduction  in  the 
purchase  price  or  a  judgment  against  defendants 
Mills  for  the  excess  payments  of  taxes  over  the  true 
amount   thereof   paid   by   plaintiffs   to   defendants 
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Mills  and  for  damages  in  the  cutting  of  timber 
from  the  said  property  which  was  the  proximate 
cause  of  defendant  Mills'  conduct. 

Plaintiffs  further  seek  relief  against  defendants 
Mills  by  plaintiffs  being  adjudged  the  owners  in  fee 
of  said  land,  free  of  all  encumbrances,  for  im- 
mediate possession  thereof,  including  all  emoluments 
and  appurtenances  thereto. 

Plaintiffs  seek  relief  against  all  defendants  or 
those  acting  under  them  by  enjoining  all  from 
trespass,  or  claiming  any  interest  in  the  property, 
for  quieting  title  and  for  plaintiffs'  costs  as  al- 
lowed by  statute. 

Certain  defendants  cut  or  removed  timber  from 
the  realty  without  plaintiffs'  knowledge  or  consent 
and  without  legal  title  to  the  timber  or  logs  and 
plaintiffs  demand  judgment  against  those  defend- 
ants for  their  damages  to  the  land  and  for  the 
value  of  the  timber  and  ask  the  Court  to  double  or 
treble  those  damages  against  those  who  wilfully 
injured  or  severed  or  carried  off  the  trees  or  logs 
without  lawful  authority,  upon  an  accounting  by 
them  of  the  timber  so  destroyed. 

Defendant  George  Hodgdon,  appearing  for  him- 
self alone,  denied  that  the  plaintiffs  during  1952, 
when  he  was  interested  with  others  in  logging  the 
timber  on  the  said  realty,  had  any  right,  title,  inter- 
est or  equity  in  or  to  said  lands  or  any  part  thereof. 
All  other  defendants  denied  the  allegations  of  the 
complaint  not  noted  as  hereinafter  admitted,  and 
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pleaded  for  an  order  dismissing  the  complaint  for 
lack  of  jurisdiction  over  the  subject  matter,  because 
it  failed  to  state  a  claim  upon  which  relief  could  be 
granted  because  necessary  parties  to  the  suit  were 
lacking,  namely,  R.  F.  Hogan  and  Sally  Hogan, 
husband  and  wife,  and  because  defendants  were 
improperly  joined. 

III.     vStipulations : 

By  agreement  of  counsel  for  respective  parties 
hereto,  it  is  ordered  that  the  subsequent  course  of 
this  action  shall  be  governed  by  the  following  Stipu- 
lation of  Facts: 

On  Specific  Performance 

(1)  Each  of  the  plaintiffs  is  now  and  was  at  the 
time  of  beginning  this  action  a  citizen  of  and  resi- 
dent in  the  State  of  Washington. 

(2)  Each  of  the  defendants  is  now  and  was  at 
the  beginning  this  action  a  citizen  of  and  resident 
in  the  State  of  Oregon. 

(3)  Michael  R.  Plastino  and  Ruth  C.  Plastino 
and  R.  F.  Hogan  and  Sally  Hogan,  Esther  Mills, 
commonly  called  "Joe"  Mills,  and  Edna  Mills,  Ray 
Douglas  and  Pauline  Douglas,  Sigmund  Wendling 
and  Dorothy  Wendling,  are,  respectively,  husbands 
and  wives;  that  Sally  Hogan  is  the  daughter  of 
plaintiffs. 

(4)  R.  F.  Hogan  and  Sally  Hogan  have  since 
December  19,  1945,  been  citizens  of  and  residents 
in  the  State  of  Washington. 
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(5)  Estber  Mills  is  and  at  all  times  since  Sept. 
7,  1945,  has  been  the  owner  in  fee  simple  of  the  real 
estate  located  in  Tillamook  County,  Oregon,  and 
described  in  Paragraph  I  of  this  Order.  Said  prop- 
erty is  unimproved,  wild  land  covered  with  brush 
and  trees  which  were  growing. 

(6)  On  November  7,  1945,  defendants  Mills,  for 
vahiable  consideration  made,  executed  and  delivered 
to  R.  F.  Hogan  and  Sally  Hogan  a  written  instru- 
ment, marked  "Exhibit  1,"  which  incorporated  the 
terms  and  provisions  for  the  original  sale  by  Mills 
and  purchase  by  Hogan  of  the  real  property  de- 
scribed, with  the  exception  that  the  assignment  of 
R.  F.  Hogan  and  Sally  Hogan  to  Michael  R.  Plas- 
tino  and  Ruth  Plastino  dated  January  25,  1946,  and 
the  acknowledgment  made  before  a  notaiy  public  by 
Estber  Mills  and  Edna  Mills  on  August  27,  1949, 
were  subsequently  endorsed  upon  said  Exhibit  1 
upon  their  respective  dates  and  that  Exhibit  1  was 
on  August  29,  1949,  recorded  by  the  Plastinos  in 
Book  119,  at  page  359-360  of  Record  of  Deeds  of 
Tillamook  County,  Oregon.  Defendants  Mills  re- 
ceived the  $100.00  consideration  mentioned  in  Ex- 
hibit 1  and  knew  that  Exhibit  1  was  recorded. 

(7)  On  January  25,  1946,  and  again  on  April  11, 
1950,  R.  F.  Hogan  and  Sally  Hogan,  for  valuable 
consideration,  in  writing  transferred  all  their  inter- 
est in  the  contract  and  to  the  real  estate  described 
in  Exhibit  1  to  plaintiffs  Plastino;  the  assignment 
of  April  11,  1950  was  acknowledged  before  a  notary 
public  and  recorded  April  14,  1950,  in  Book  122,  at 
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page  327,  Record  of  Deeds  of  Tillamook  County, 
Oregon. 

(S)  On  January  30,  1951,  Mills  alone  wrote  a 
letter  (Exhibit  18)  to  Michael  R.  Plastino  alone 
stating  the  contract  (Exhibit  1)  was  "cancelled"  on 
Jainiary  1,  1951,  for  failure  to  keep  up  his  payments 
and  pay  taxes. 

(9)  Defendants  Mills  never  made  any  written 
demand  for  payment  of  installments  on  said  con- 
tract. 

(10)  Taxes  on  said  realty  were  paid  by  defend- 
ant Mills  and  the  amount  charged  to  the  plaintiffs 
and  added  to  the  balance  due  on  the  purchase  price 
of  said  realty,  due  from  the  i)laintiifs  to  defendants 

Mills. 

(11)  On  December  18,  1953,  the  plaintiffs  de- 
posited in  the  above-entitled  court  and  cause  and 
tendered  to  defendants  Mills  the  sum  of  $925.90. 

(12)  At  no  time  after  Wendling  took  his  receipt 
on  December  7,  1951,  did  he  ever  procure  a  deed  or 
bill  of  sale,  but  just  the  receipt  for  money. 

On  Damages: 

(15)  Sigmund  J.  Wendling  became  acquainted 
with  Lot  8  about  1951  as  someone  informed  him 
there  was  timber  on  it  and  he  was  interested  in 
logging  it,  and  he  got  the  arrangements  through 
Ray  Douglas  because  he  knew  Mills.  Wendling 
looked  the  timber  over  and  was  willing  to  pay 
$1,500.    He  asked  Douglas  to  go  over  and  get  the 
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timber  from  Mills  which  he  did.  Wendling  paid  Ray 
Douglas  $1,500  and  Douglas  paid  Mills  $1,500  and 
Wendling  paid  Douglas  nothing.  Ray  Douglas  pro- 
cured from  Esther  Mills  and  Edna  Mills,  his  wife, 
a  receipt  for  $1,500.00  (Ex.  26),  reciting  that  de- 
fendants Mills  sold  to  Ray  Douglas  timber  on  said 
Lot  8,  and  on  December  8,  1951,  Sigmund  Wendling 
gave  a  receipt  for  $1,500.00  for  the  timber  sold  on 
said  Lot  8  to  Ray  Douglas,  all  disclosed  on  the  single 
sheet  marked  Exhibit  26.  This  was  the  only  instru- 
ment Wendling  ever  got  from  defendants  Mills  and 
Douglas.  He  never  made  a  survey,  just  followed 
blazes  which  he  didn't  know  by  whom  were  made. 
Wendling  relied  on  the  receipt  for  his  right  to  cut 
the  timber  on  Lot  8,  or  to  transfer  the  timber  to 
anyone.  Wendling  heard  about  the  Hogan  contract 
and  the  Plastino's  interest  in  Lot  8  three  or  four 
months  before  January,  1954,  from  the  Plastinos 
themselves. 

(16)  On  Jan.  1,  1952,  under  a  logging  contract 
between  Publishers'  Paper  Co.  and  Sigmund  J. 
Wendling,  Wendling  negotiated  to  sell  approxi- 
mately 400  M  board  feet  of  additional  spruce  and 
hemlock,  as  shown  by  Ex.  27,  Paragraph  21  of  which 
related  to  timber  on  Lot  8.  On  March  4,  1952,  Wend- 
ling tendered  to  Publishers'  Paper  Co.  the  two  re- 
ceipts (Ex.  26)  and  a  timber  deed  (Ex.  28),  a  copy 
of  which  Wendling  has  in  his  file,  to  all  of  the  tim- 
ber standing  or  fallen  on  said  Lot  8,  covenanting 
that  he  was  the   lawful  owner   of  said   property. 
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which  was  signed  and  acknowledged  and  delivered 
to  Publishers'  Paper  Co.  to  induce  them  to  buy  the 
timber  on  Lot  8.  The  Publishers'  Paper  Co.  rejected 
said  deed  and  receipts  and  requested  a  title  research 
and  proper  instruments  of  conveyance  in  a  letter 
dated  March  13,  1952  (Ex.  29)  which  was  a  letter 
from  the  firm  of  Koemer,  Young,  McCoUoch  &  Dez- 
endorf  directed  to  Mr.  S.  J.  Mammano,  an  employee 
of  the  Publishers'  Paper  Co.,  and  by  S.  J.  Mam- 
mano delivered  to  Sigmund  Wendling,  advising  that 
Wendling  was  not  in  position  to  convey  good  title 
and  asking  for  a  preliminary  title  report,  deed  from 
Mills  et  ux  to  Publishers'  Paper  Co.,  quitclaim  deed 
from  Douglas  et  ux,  quitclaim  deed  from  Wendling 
et  ux. 

(17)  On  May  5, 1952,  defendant  Sigmund  Wend- 
ling made  and  entered  into  an  agreement  with  Pub- 
lishers' Paper  Co.  whereby  Wendling  agreed  to 
supply  approximately  400,000  feet  of  spruce  and 
hemlock  and  Wendling  convenanted  to  save  the 
Publishers'  Paper  Co.  harmless  from  all  charges, 
liens  and  encumbrances,  and  the  logs  were  to  be 
delivered  by  January  1,  1953,  at  the  rate  of  $31,00 
per  thousand  for  grades  2  and  3  and  other  grades  at 
the  current  market  prices  (Ex.  30).  Wendling  still 
got  no  title  report  nor  made  any  investigation  of 
the  record,  or  knew  of  the  Hogan  or  Plastino  con- 
tract. 

(18)  On  the  ....  day  of  June,  1952,  Sigmund  J. 
Wendling  made  a  contract  with  C.  K.  Warren  (Ex. 
31)    in  which  Wendling  recited  that  he  was  the 
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owner  of  the  timber  on  said  Lot  8  and  would  sell 
Warren  all  standing  and  down  merchantable  timber 
for  the  sum  of  $1,500,  which  contract  of  logging  was 
to  be  completed  before  the  rainy  season  and  all  logs 
removed  were  to  be  sold  to  Publishers'  Paper  Co. 
All  Wendling  wanted  was  his  money  out  of  the  con- 
tract which  he  got  from  Publishers'  Paper  Co.  by 
means  of  Exhibit  32,  dated  September  10,  1952. 

(19)  On  July  .  .  .  .,  1952,  C.  K.  WaiTen  made  a 
partnership  agreement  with  George  Hodgdon  (Ex. 
33)  to  log  approximately  40  acres  on  Lot  8,  which 
was  under  contract  between  Sigmund  Wendling  and 
C.  K.  Warren,  whereby  Hodgdon  was  to  furnish  the 
equipment  needed  and  Warren  was  to  pay  the  $1,500 
stumpage. 

(20)  On  September  10,  1952,  C.  K.  Warren  and 
Sigmund  Wendling  gave  a  letter  to  the  Publishers' 
Paper  Co.  to  hold  out  $1,500  which  was  to  be  paid 
Sigmund  Wendling  for  the  stumpage  on  Lot  8.  (Ex. 
32). 

(21)  The  Wendling- Warren  contract  of  June 
1952  (Ex.  31)  expired  Oct.  5,  1952,  and  Warren  had 
fallen  about  40  M  feet  or  50  M  feet  of  timber  when 
his  time  had  run  out.  So  Warren  went  to  Mills  and 
got  more  time.  Then  Warren  and  Harveston  got 
together  to  log  Lot  8  and  together  they  secured  from 
defendants  Mills  their  agreement  allowing  them  to 
log  Lot  8,  dated  Dec.  11,  1952  (Ex.  34).  Harveston 
and  Warren  wanted  until  Dec.  10,  1953,  but  Mills 
changed  a  part  of  that  contract  (p.  3  of  Ex.  34)  to 
provide  for  notice  of  extension  within  ten  days  of 
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July  10,  1953.   The  timber  not  removed  by  Dec.  10, 
1953,  would  revert  to  Mills. 

(22)  Warren  appraised  his  work  and  the  inter- 
est in  the  100  M  feet  left  on  Lot  8  at  $225.00  and 
Harveston  told  Warren  he  would  buy  his  interest 
for  $225.00,  provided  he  could  get  an  extension  of 
time  from  Mills.  This  extension  was  granted  in  Ex- 
hibit 34,  and  thereupon  Harveston  paid  Warren  the 
$225.00  and  secured  Warren's  assignment  of  his 
interest  in  the  contract  (Ex.  34)  and  the  timber  on 
Lot  8.  The  assignment  was  dated  Dec.  12,  1952 
(Ex.  35). 

IV.     Plaintiffs'  Contentions  of  Fact: 

Plaintiffs  will  contend  that  the  following  are  the 
facts  regarding  the  issues  indicated  by  the  subject 
in  the  following  paragraphs : 

1.  After  December  7,  1951,  the  defendants  in  the 
particulars  herein  disclosed  went  on  said  Lot  8, 
cleared  ways,  built  roads,  cut  timber,  removed  some 
logs  thereof,  left  logs  and  slashings  on  the  lot  for 
which  plaintiffs  claim  damages  against  all  defend- 
ants. Based  on  the  above,  the  amount  in  controversy 
involves  the  following  approximate  sums  of  money 
or  value  of  property  involved — 

(a)  Specific  performance  of  a  contract  to 
convey  Lot  8  in  the  Southeast  Quarter  of  the 
Southwest  Quarter  of  Section  22,  Township  1 
North,  Range  10  West  ofthe  Willamette  Merid- 
ian, lying  East  of  the  state  highway  in  Tilla- 
mook Coimty,  Oregon,  as  described  in  the  com- 
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plaint,  is  sought  and  which  land  was  of  the 
value  of  not  less  than  $4,000.00  on  or  about 
Jan.  30,  1951. 

(b)  Damages  caused  to  the  land  for  the  pur- 
poses for  which  it  was  purchased,  in  the  ap- 
proximate sum  of  $3,000.00. 

(c)  Loss  of  timber  on  said  land  in  the  ap- 
proximate sum  of  $3,500.00  which  the  Court  is 
asked  to  double  or  triple,  as  the  facts  may  di- 
rect, to  the  sound  discretion  of  the  Court,  to 
$6,000  or  $9,000. 

(d)  Damao'es  in  the  sum  of  $500.00  as  cost 
to  clean  the  property  of  slashings,  logs  and 
binish  left  by  the  loggers  to  prevent  a  fire  haz- 
ard. 

2.  Value  of  the  property  claimed  by  plaintiffs 
is  corroborated  by  defendants  Mills  in  the  following 
particulars:  Plaintiffs  paid  to  Mills  on  said  prop- 
erty $800.00.  Mills  received  from  Wendling  for  the 
timber  alone  $1,500,  and  Mills  asked  for  the  land 
and  remaining  timber  $1,200  to  $1,500,  making  a 
total  of  from  $3,500  to  $3,800. 

3.  Defendants  Mills  knew  of  the  Hogan  assign- 
ment to  Plastinos  of  Jan.  25,  1946  (Ex.  1)  not  later 
than  August  27,  1949,  or  within  a  year  after  the 
contract  (Ex.  1)  was  executed. 

(4)  On  Nov.  29,  1946,  defendant  Mills  wrote  he 
had  not  followed  the  contract  (Ex.  1)  as  written, 
and  directed  the  purchasers,  Hogans  and  Plastinos, 
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to  make  the  following-  changes,  as  evidenced  in  writ- 
ing and  substantially  as  follows: 

"Received  your  letter  regarding  interest  on 
your  contract.  I  have  not  followed  the  contract 
as  it  was  written.  I  have  charged  you  with  in- 
terest as  you  made  your  payments  and  applied 
the  balance  to  the  principal.  In  doing  it  this 
way  you  will  save  a  few  dollars.  I  have  out- 
lined to  you  just  how  it  has  been  done,  so  if  you 
will  take  your  contract  and  apply  these  pay- 
ments as  I  have  you  will  find  the  interest  is  less, 
but  you  will  ow^e  more  on  the  principal  than  you 
thought  you  owed.  The  $25.00  a  month  is  all 
right  with  me.  Or  if  you  want  to  pay  more  that 
will  be  alright  with  me  also  but  if  I  were  you 
I  would  pay  the  $25.00  and  I  will  take  the  inter- 
est out  as  you  go  along. 

"I  had  to  pay  the  taxes  which  I  added  to  the 
Bal.  You  will  notice  on  your  tax  receipt  that 
there  w^as  1  acre  taken  off.  This  small  piece  of 
land  lies  west  of  the  highway  which  was  in  this 
parcel  of  land.  I  kept  this  out  for  some  of  the 
fishermen  have  a  small  house  on  it."  (Ex.  2). 

(5)  On  Aug.  5,  1948,  the  plaintiffs  asked  defend- 
ants Mills  for  permission  to  skip  their  August  pay- 
ment and  on  August  16,  1948,  defendants  Mills 
granted  permission  and  gave  greater  leniency,  as 
evidenced  in  writing  and  substantially  as  follows : 

"  It  is  quite  alright  to  skip  your  payments  for 
August  and  any  other  time  when  you  are  short." 
(Ex.6). 
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(6)  By  Mills'  authority  contained  in  Exhibits  2 
and  6,  the  provision  of  Exhibit  1  as  to  time  of  pay- 
ment and  strict  performances  of  said  contract  were 
waived. 

(7)  The  directions  of  defendants  Mills,  as  con- 
tained in  Exhibits  2  and  6,  were  knowingly  con- 
sented to  and  mutually  followed  by  all  parties  to 
Exhibit  1  and  performed  from  not  later  than  Nov. 
29.  1946,  up  to  Jan.  30,  1951,  without  objection.  The 
Exhibit  1,  as  so  modified,  should  be  called  "said 
contract"  to  distinguish  it  from  Exhibit  1  as  origi- 
nally written.  Defendants  Mills  never  made  any 
changes  in  the  directions  given  in  Exhibits  2  and  6 
until  his  letter  (Ex.  18). 

(8)  Defendants  Mills  never  made  any  written 
objections  to  late  or  delayed  payments  on  said  con- 
tract 

(9)  During  the  period  the  Hogans  paid  on  ' '  said 
contract"  in  the  year  1946,  three  installments,  to  wit, 
April,  October  and  November,  1946,  were  skipped 
by  purchasers ;  during  the  period  the  Plastinos  paid 
on  ''said  contract";  there  were  no  failures  to  make 
monthly  installment  payments  in  1947;  there  were 
three  payments  skipped  in  1948  during  the  months 
of  August,  November  and  December ;  there  were  two 
payments  skipped  in  1949  during  the  months  of 
March  and  August ;  there  were  six  payments  skipped 
from  July  to  December,  inclusive,  in  1950.  When  a 
payment  was  skipped,  interest  was  added  to  the 
balance.    A  rejection   by  defendants   Mills   of  the 
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plaintiffs'  offer  to  pay  the  next  monthly  installment 
payment  in  January  of  1951,  terminated  payments. 

(10)  At  no  time  did  defendants  Mills,  from  and 
after  November  7,  1945  (Ex.  1)  and  the  dates  of  the 
modifications  of  "said  contract,"  orally  notify 
plaintiffs,  or  their  predecessors  in  interest,  that  they 
Avere  not  performing  the  terms  and  conditions  of 
''said  contract,"  or  were  in  default  thereon,  or  give 
any  notice  of  any  change  in  terms  from  those  agreed 
upon  in  and  by  "said  contract,"  nor  specify  any 
time  within  which  the  plaintiffs  were  to  perfonn 
the  terms  or  provisions,  nor  make  any  demands  for 
installments  or  for  full  or  final  payment  of  the 
purchase  price,  or  tender  any  deed  or  demand  any 
part  or  full  performance  of  "said  contract"  by  the 
plaintiffs  or  either  of  them;  defendants  Mills  did 
not  give  plaintiffs  any  warning  of  a  proposed, can- 
cellation or  specify  any  time  for  performance  or 
attempt  to  restore  the  terms  of  the  original  con- 
tract (Ex.  1)  ;  nor  have  defendants  Mills  foreclosed 
or  attempted  to  foreclose  the  same  in  any  court  hav- 
ing jurisdiction  of  said  property  in  the  manner  pro- 
^dded  in  said  contract,  or  at  all. 

(11)  That  Mills'  letter  of  January  30,  1951 
(Ex.  18)  was  the  first  notification  of  any  change  in 
the  attitude  of  defendants  Mills  in  connection  with 
the  performance  of  "said  contract"  and  the  first 
attempt  to  cancel  the  contractual  relations  between 
the  x)arties  thereto  and  as  of  a  prior  date;  that 
plaintiffs  had  no  notification  of  cancellation  as  of 
January  1,  1951. 
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(12)  Plaintifes'  letter  of  February  4,  1951,  (Ex. 
19)  to  defendants  Mills  enclosing"  a  check  for  the 
$25.00  monthly  installment  was  mailed  prior  to  the 
receipt  by  plaintitfs  of  any  notice  of  cancellation 
of  "said  contract"  by  defendants  Mills  and  payment 
was  made  in  conformity  with  the  requirements  of 
''said  contract." 

(13)  That  it  was  plaintiffs'  promises  of  renew^al 
of  monthly  installments  of  $25.00  made  January  25, 
1951  (Ex.  17)  which  caused  defendants  Mills  to 
write  their  letter  of  proposed  cancellation  on  Janu- 
ary 30,  1951  (Ex.  18)  and  predating  said  alleged 
cancellation  to  January  1,  1951  (Ex.  18)  in  order  to 
anticipate  any  monthly  installment  payment  by 
plaintiffs,  as  promised  in  their  letter  of  January 
25,  1951. 

(14)  Defendants  Mills  approved  and  ratified 
plaintiffs'  skipping  monthly  payments  when  they 
were  short  of  mone}^,  adding  interest  on  the  unpaid 
balance  and  taxes  when  due  and  paid  by  defendants 
Mills  to  the  total  balance  due  on  "said  contract." 
(Ex.  13- A,  13-B,  14). 

(15)  Defendants  Mills  never  extended  their  ab- 
stract of  title  to  Lot  8  after  their  purchase  thereof, 
procured  a  title  report,  had  the  lot  surveyed  or  did 
anything  to  terminate  plaintiffs'  interest  except  his 
letter  of  Jan.  30,  1951  (Ex.  18)  ;  never  told  the  de- 
fendants about  the  Mills-Hogan-Plastino  contract. 

(16)  Defendants  Mills  received  but  made  no  ob- 
jection to  excusies  of  non-payment  of  monthly  install- 
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ments  made  Sept.  13,  1950  (Ex.  16)  or  January  25, 
1951  (Ex.  17). 

(17)  Taxes  were  paid  by  defendants  Mills  on 
Lot  8  and  by  said  defendants  charged  to  plaintiffs, 
but  when  so  charged  to  or  paid  by  plaintiffs,  said 
taxes  so  paid  to  Mills  were  on  property  owned  by 
Mills  but  not  sold  to  plaintiffs,  such  as  lands  west  of 
the  property  in  Lot  8,  tidelands  in  front  of  Lot  8, 
and  defendants  Mills  acknowledged  the  error,  prom- 
ised to  correct  the  charges  and  never  effected  a  seg- 
regation for  tax  purposes  of  the  lands  sold  to  plain- 
tiffs from  his  lands  and  did  nothing  about  correct- 
ing the  over-charges  contained  in  the  balances  he 
demanded  be  paid  by  plaintiffs.  Defendants  Mills 
never  sent  any  statements  to  plaintiffs  for  taxes  to 
be  paid.  (Ex.  9,  10,  13,  13-A,  14,  15). 

(18)  Eliminated  from  Lot  8,  as  sold  to  the  plain- 
tiffs, were  the  highway  right  of  way  of  2.7  acres, 
land  between  the  railroad  right  of  way  and  State 
Highway,  west  of  highway  and  tidelands  in  front 
of  Lot  8  and  the  railroad  right  of  way  of  14  acre, 
leaving  in  Lot  8  purchased  by  plaintiffs acres. 

(19)  Defendants  Mills  never  advised  the  plain- 
tiffs he  had  sold  the  timber  on  said  Lot  8  or  was 
endeavoring  to  sell  the  land,  but  plaintiffs  on  a  visit 
to  said  Lot  8  discovered  the  same  for  themselves, 
and  defendants  Mills  have  rendered  themselves  in- 
capable of  conveying  said  premises  as  agreed  in 
*'said  contract." 
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(20)  Eliminating  defendants  Mills,  none  of  the 
defendants  ever  at  any  time  secured  any  title  or 
procured  any  conveyance  to  said  Lot  8  or  the  timber 
thereon,  or  secured  any  title  report,  or  made  any 
search  of  the  records  of  title  to  Lot  8  personally  or 
through  another,  or  made  any  inquiry  of  defendants 
Mills  as  to  their  title,  and  defendants  Mills  never 
told  any  defendants  of  the  Mills-Hogan-Plastino 
contract. 

(21)  Plaintiffs  tendered  sums  on  ''said  contract" 
in  the  following  amounts  at  the  following  times: 
$25.00  check  on  Feb.  5,  1951  (Ex.  20-A)  ;  plaintiffs' 
offer  to  pay  balance  due  on  contract  in  August, 
1953;  $675.00  certified  check  offered  defendants 
Mills  Aug.  26,  1953  (Ex.  21)  ;  tender  into  court  of 
$925.90  (Comp.  11)  on  Dec.  18,  1953,  to  cover  all 
sums  due. 

(22)  Wendling  (see  Par.  15-18,  supra)  was  a 
gypo  logger  who  supplied  labor,  equipment  and 
supplies  for  logging  operations.  His  business  was 
felling  timber,  bucking  and  transporting  logs  and 
he  endeavored  to  buy  the  timber  on  Lot  8,  but  after 
the  Publishers'  Paper  Company's  attorneys  deliv- 
ered to  him  a  letter  advising  he  did  not  have  good 
title  to  said  timber  (Ex.  18),  he  never  logged  any  of 
said  timber  himself.  He  claimed  not  to  have  know^n 
why  the  Publishers  turned  him  down.  He  did  not 
know  of  state  regulations.  When  he  contracted,  he 
did  not  contemplate  selling  the  timber.  He  never 
told  about  the  letter  he  had  from  the  law  firm  about 
an  insufficient  title.    (Ex.  29). 
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(23)  Those  defendants  who  had  to  do  with  dam- 
aging the  timber  or  Lot  8  are  as  follows : 

(a)  Those  who  cut  timber:  C,  K.  Warren  made 
a  sales  agreement  in  June,  1952,  with  Wendling 
(Ex.  31)  wherein  Warren  agreed  to  buy  and  Wend- 
ling to  sell  all  the  standing  and  down  timber  on  Lot 
8  for  the  sum  of  $1,500  payable  from  logs  delivered 
to  the  Publishers'  Paper  Co.  at  $10.00  per  thousand 
board  feet  until  $1,500  was  paid,  the  contract  to  be 
completed  Oct.  5,  1952.  Warren  went  in  with  Sim- 
mons and  they  felled  and  bucked  timber  for  about 
ten  days  and  Simmons  was  the  first  fellow  to  cut 
timber.  Later  Warren  went  in  with  George  Hodg- 
don  (Ex.  33).  Then,  after  getting  the  contract  from 
Mills  (Ex.  34),  AVarren  went  in  with  Harveston 
(Ex.  35).  When  Harveston  came  in,  Warren  had 
about  40  M  feet  felled  and  Warren  sold  his  interest 
to  Harveston  for  $225.00.  While  he  and  Simmons 
had  felled  and  bucked  about  100  M  feet,  Warren, 
with  his  associates,  cut  a  total  of  between  165  M  and 
175  M  feet,  most  of  which  they  sold  to  Publishers 
and  about  10  M  of  which  they  sold  to  Oregon  Pulp. 
He  felled  and  left  on  the  ground  about  40  M  feet 
and  he  left  standing  from  20  M  to  50  M  feet.  War- 
ren started  in  July  and  ended  on  Sept.  15,  1952, 
when  Publishers'  Paper  Co.  took  no  more  logs. 
Warren  sold  to  Harveston  Dec.  12,  1952  (Ex.  35). 
Warren  paid  outside  help  of  three  men,  besides 
themselves,  $1,693.32.  The  logs  were  branded  "JJ." 
The  best  timber  was  along  the  highway  which  they 
did  not  take  because  they  thought  they  would  take 
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the  hardest  part  of  it  first,  but  the  timber  left  was 
too  little  except  one  man  go  in  with  a  small  "eat" 
and  helper,  and  the  price  of  logs  was  up.  One  could 
not  use  a  yarder.  It  would  cost  too  much  and  there 
was  not  enough  timber  left.  Wendling  never  told 
AYarren  he  had  a  letter  (Ex.  29)  which  stated  that 
Wendling  did  not  have  good  title,  but  he  showed 
Warren  his  receipts  (Ex.  26)  and  after  Warren 
sold  his  interest  to  Harveston  on  Dec.  12,  1952  (Ex. 
35),  Wari'en  never  went  near  Lot  8.  Warren  had 
no  record  of  timber  because  he  left  all  of  that  to 
Hodgdon  who  had  a  bookkeeper  and  kept  the  rec- 
ords. 

George  Hodgdon  went  into  the  timber  deal  when 
it  was  being  carried  on  by  Warren  and  Simmons. 
Simmons  thought  he  had  about  $400.00  in  his  work 
in  cutting  the  timber  and  was  willing  to  sell  for 
that,  so  Hodgdon  paid  him  $400.00  in  cash  and  took 
over  Simmons'  interest.  Hodgdon  and  WaiTen  en- 
tered into  a  partnership  agreement  dated  July,  1952 
(Ex.  33)  which  was  the  only  agreement  Hodgdon 
and  AVarren  had.  Warren  had  previously  tried  to 
find  someone  with  equipment  to  put  in  th(a*e  and 
Hodgdon  had  good  equipment  and  Warren  was  to 
furnish  the  timber  and  buy  the  stumpage  of  $1,500 
(Ex.  33)  and  Hodgdon  was  to  furnish  the  equip- 
ment and  together  they  would  log  Lot  8.  They  were 
to  complete  the  work  with  diligence  and  share  the 
profits  and  losses  equally.  Hodgdon  quit  because 
they  had  no  place  to  sell  logs  and  he  had  other  tim- 
ber to  log  and  wanted  to  get  his  yarder  off  of  Lot  8. 
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In  place  of  AVarren  buying  the  stiimpage  of  $1,500, 
Warren  and  Wendling  gave  to  Publishers'  an  order 
to  pay  to  Wendling  $1,500  on  Sept.  10,  1952  (Ex. 
32)  which  Publishers'  Paper  Company  did,  and 
thereby  Hodgdon  paid  one-half  of  the  stumpage  that 
Warren  should  have  paid.  Hodgdon  logged  the  tim- 
ber and  delivered  it  to  the  Publishers  and  the  Pub- 
lishers gave  statements  which  are  correct  so  far  as 
he  knew.  He  hauled  paii;  of  the  logs  to  Publishers 
at  Manhattan  Beach  with  his  equipment  and  does 
not  know  where  there  were  deliveries  of  logs  except 
at  Manhattan  and  Ken  Hodgdon 's  mill.  It  cost  $4.00 
per  thousand  for  hauling  to  Manhattan.  Hodgdon 
had  a  crew  of  four  or  five  men  at  a  time  which  in- 
cluded a  choker-setter,  loader,  engineer,  ''cat"  man 
and  truck  man.  He  never  did  anything  wiih  the 
slashings,  and  all  logs  taken  in  were  branded  "JJ" 
which  was  his  brand.  He  hired  two  men  to  haul 
logs,  Wade  Kerby  and  another,  to  Manhattan 
Beach.  He  closed  the  deal  with  Warren  by  paying 
each  other  what  there  was  to  pay,  spent  the  money 
and  quit.  When  he  went  away,  there  was  somewhere 
in  the  neighborhood  of  100  M  feet  which  they  had 
cut  and  which  lay  on  the  ground. 

Lyle  Simmons  worked  with  the  timber  on  Lot  8 
with  Warren  for  about  ten  days  and  was  the  first 
fellow  to  cut  timber  for  Warren.  He  felled  and 
bucked  about  100,000  feet,  but  they  kept  no  records 
nor  scaled  any  logs  and  they  delivered  these  to  the 
Publishers.  Simmons  told  Warren  in  substance  that 
Warren  better  go  down  and  get  a  contract  with 
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Wendling  before  they  (Simmons  and  Warren)  went 
any  further  because  they  had  gotten  in  far  enough. 
Simmons  also  said,  "Wendling  could  come  in  here 
after  we  get  100,000  feet  felled  and  bucked  and  tell 
us  to  get  out  of  here."  Warren  told  him  Wendling 
w^ould  draw  up  a  contract  which  he  later  did.  Sim- 
mons got  out  because  he  did  not  like  the  looks  of 
things  and  did  not  like  Wendling.  Then  there  was 
no  written  contract  between  Warren  and  Simmons. 
Simmons  sold  to  Hodgdon  his  interest  for  $400.00. 

(b)  The  people  who  also  confederated  in  doing 
damage  to  the  property  were : 

Loran  D.  ("Red")  Harveston  went  onto  Lot  8 
sometime  in  the  summer  or  fall  of  1953,  the  driest 
part  of  the  year,  under  his  written  contract  with 
defendants  Mills  (Ex.  34).  Warren  had  some  logs 
in  there  he  had  felled  and  bucked.  Harveston  did 
not  help  WaiTen  take  any  timber  off  the  property, 
but  two  weeks  before  Harveston 's  contract  ran  out 
he  and  McCloskey  went  in  with  a  power  saw  and 
sawed  and  limbed  some  trees  that  were  on  the 
ground,  cut  up  something  like  a  dozen  logs,  prob- 
ably 8  or  10,000  feet.  He  paid  Warren  $225.00  for 
his  interest  on  December  12,  1952,  and  took  an  as- 
signment (Ex.  35).  Harveston  ])romised  to  buy 
Warren's  interest  if  Warren  got  an  extension  of 
time  from  Mills  which  Warren  did.  Harveston  saw 
defendants  Mills  who  had  told  him  they  would  write 
the  people  in  Seattle,  who  had  just  bought  the  land 
and  see  if  the  Seattle  people  would  give  more  time, 
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and  if  they  \Yould,  then  Harveston  could  pay  Mills 
$225.00  and  go  ahead  and  log  it.  Harveston  won- 
dered why  he  should  jmy  Warren  $225.00  and  an- 
other $225.00  to  Mills.  Mills  said  he  would  send  a 
wire  and  later  said  he  had  gotten  back  an  answer, 
so  Harveston  went  down  to  Mr.  and  Mrs.  Mills  and 
Mrs.  Mills  said,  "I  have  just  finished  copying  a 
message  from  them  people  in  Seattle  and  they  say 
that  it  is  all  right  to  sell  the  timber  that  was  bucked 
and  felled  and  still  on  the  property  for  $250. ' ' 

Mills  said  they  had  just  talked  to  the  Seattle  peo- 
ple, and  this  is  more  fully  repeated  in  Harveston 's 
deposition  from  page  22  to  page  25. 

Harveston  never  felled  a  stick  of  timber  and  just 
cut  the  logs  and  chopped  the  limbs. 

Oscar  Tittle  went  on  Lot  8  in  July,  1952,  and  did 
the  road  work  for  about  three  days  and  charged 
$12.50  per  day  and  Warren  paid  him  $315.00.  Tittle 
used  a  D-7  "cat"  with  dozer  and  Warren  showed 
him  where  to  go,  the  course  to  take  and  he  cut  the 
roads  from  ten  to  fourteen  feet  wide,  cut  places  for 
turns  and  made  fill-ins,  taking  about  one-half  to  an 
acre  of  clearing  for  yarding.  Tittle  built  this  road 
before  Hodgdon  got  to  logging,  so  Hodgdon  signed 
the  check  to  pay  Tittle  for  putting  in  the  road  on  to 
Lot  8  to  log  off  the  timber  that  had  been  cut. 

(24)  None  of  the  defendants  ever  procured  a 
title  research  or  report,  or  ran  a  survey,  or  made  a 
search  of  the  records  themselves,  or  asked  about  the 


vs.  Esther  Mills,  et  ux.,et  al.  25 

title,  or  gave  any  deed  to  the  timber,  or  started  any 
foreclosure  in  court  on  their  cohorts. 

(25)  W.  M.  Docker's  cruise  of  343,575  board  feet 
taken  from  Lot  8  and  102,000  board  feet  left  stand- 
ing thereon,  totaling  445,575  board  feet,  i^roves  Sig- 
mund  Wendling  was  conservative  when  he  twice 
contracted  to  deliver  to  Publishers'  Paper  Co.  400,- 
000  board  feet  on  Jan.  1,  1952  (Ex.  27,  page  .  .  .  .) 
and  again  May  5,  1952  (Ex.  30). 

(26)  Said  Lot  8  had  merchantable  and  com- 
mercial timber  growing  thereon,  and  the  lot  lies  on 
the  flat  top  and  slope  of  a  hill,  with  a  stream  of 
water  running  through  a  part  thereof,  and  the  site 
is  from  an  elevation  commanding  a  view  of  the  town 
of  Garabaldi,  the  shore,  coimtryside,  bay  and  ocean 
and  useful,  among  other  things  for  residential  and 
park  purposes. 

(27)  Defendants  Mills  never  in  writing  advised 
the  plaintiffs  they  were  in  default  or  that  there  were 
deficiencies  in  payment,  or  demanded  payment  in 
full  for  said  contract  or  payment  of  taxes,  or  de- 
manded performance  or  insisted  on  time  being  of 
the  essence  of  the  contract  in  writing.  Said  defend- 
ants Mills  never  tendered  a  deed,  never  expressed 
themselves  as  willing  to  perform  the  contract,  did 
not  know  why  on  January  30,  1951,  they  had  at- 
tempted to  cancel  the  contract  as  of  January  1, 
1951 ;  never  offered  to  give  back  any  money  and 
stated  they  never  intended  to  do  so  and  never 
brought  foreclosure  of  the  contract  in  anv  court. 


26  Michael  R.  Plastino,  et  ux. 

nor  extended  the  abstract  after  their  purchase  and 
never  procured  a  title  report  or  survey  of  Lot  8. 

(28)  On  Feb.  1,  1951,  there  was  due  on  said  con- 
tract $775.27. 

(29)  Defendants  Mills  have  i:>ermanently  ousted 
the  plaintiffs  from  said  real  property. 

(30)  Dft.  Wendling  never  got  a  deed,  bill  of 
sale  or  title  report. 

(31)  Defendant  Wendling  never  told  Warren, 
while  making  his  deal  with  Warren,  that  he  had  a 
letter  (Ex.  29)  in  his  file  questioning  his  title,  never 
looked  up  the  record  and  at  the  time  he  executed 
the  timber  deed  (Ex.  28)  did  not  know  what  title 
he  was  conveying  and  took  no  warranty  f romi  de- 
fendants Mills  as  to  title  and  told  Warren  nothing 
about  the  title  to  the  timber. 

(32)  When  Warren  was  selling  to  Harveston  his 
interest,  Harveston  told  Warren  he  had  nothing  to 
sell. 

(33)  Harveston  was  out  of  timber  elsewhere  and 
had  big  equipment  that  was  idle.  Warren  had  his 
interest  in  the  Hodgdon-Warren  agreement  of  July, 
1952  (Ex.  33)  and  had  felled  about  lOOM  feet  of 
timber  left  on  Lot  8. 

V.     Defendants'  Contentions  of  Fact: 

(1)  No  contract  in  fact  existed  between  the 
plaintiffs  and  Esther  Mills  and  Edna  Mills  in  refer- 
ence to  the  sale  of  Lot  8  described  in  Paragraph  III 
in  the  complaint. 
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(2)  Any  claim  of  right  or  interest  arising  by 
assignment  of  the  contract  dated  November  7,  1945, 
from  R.  F.  Hogan  and  Sally  Hogan  were  abandoned 
by  the  plaintiffs. 

(3)  Title  to  Lot  8  has  at  all  times  remained  in 
Esther  Mills  and  Edna  Mills,  husband  and  wife. 

(4)  There  has  been  no  modification  in  fact  of 
the  terms  of  the  contract  of  November  7,  1945  (Ex- 
hibit 1  to  the  complaint)  since  the  date  of  its  execu- 
tion. 

(5)  That  as  of  January  30,  1951,  the  contract  of 
November  7,  1945,  was  in  default. 

(6)  The  defendants  Esther  Mills  and  Edna  Mills 
at  no  time  trespassed  on  the  property  owned  by 
them,  namely  Lot  8  as  described  in  Paragraph  III 
of  the  complaint. 

(7)  The  remaining  defendants  likewise  have,  at 
no  time,  trespassed  on  Lot  8  as  a  matter  of  fact. 

(8)  The  contract  of  November  7,  1945,  has  not, 
in  fact,  been  breached  by  the  defendants  Mills  with 
either  the  plaintiffs  or  anyone  else. 

(9)  There  Avas  no  concealment  of  any  facts  or 
information  by  the  defendants  Esther  Mills  and 
Edna  Mills  from  the  plaintiffs. 

(10)  With  the  exception  of  the  defendants  Est- 
her Mills  and  Edna  Mills,  none  of  the  defendants 
had  notice,  either  constructive  or  actual,  of  any 
claim  of  ownership  or  right,  title  and  interest  in  any 
timber  on  Lot  8. 
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(11)  If  any  of  the  defendants  cut  or  removed 
any  timber  from  Lot  8,  they  did  so  in  good  faith 
and  without  notice  or  knowledge  that  they  might  be 
viohiting  the  rights  or  claim  of  rights  of  any  person 
w^homsoever. 

(12)  Since  the  date  of  contract,  Nov.  7,  1945, 
all  taxes  on  Lot  8  have  been  paid  by  defendant 
Mills. 

(13)  Plaintiffs  have  waived  all  claims  against 
defendants,  except  as  to  defendant  Esther  Mills. 

(14)  There  was  no  concerted  action  or  conspir- 
acy on  the  part  of  the  defendants  or  any  of  them 
with  respect  to  the  matters  described  in  the  com- 
l^laint. 

VI.     Plaintiffs'  Issues  of  Law: 

Plaintiffs  contend  that  the  following  principles 
of  law  are  applicable  to  this  case  and  support  plain- 
tiffs '  contentions : 

(1)  That  this  Court  has  jurisdiction  of  this 
cause. 

(2)  That  plaintiffs  have  never  defaulted  in  the 
monthly  payments  due  under  ''said  contract." 

(3)  That  the  plaintiffs  have  never  breached  any 
of  the  terms  or  conditions  of  "said  contract." 

(4)  That  the  plaintiffs  are  entitled  to  have  "said 
contract"  specifically  performed  by  the  defendants 
Mills  in  accordance  with  its  terms,  and  this  applica- 
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tion  is  addressed  to  the  sound  and  reasonable  dis- 
cretion of  the  Court. 

(5)  That  plaintiffs  are  entitled  to  have  their 
title  quieted  as  to  all  claims  of  all  the  defendants, 
jointly  and  severally. 

(6)  That  the  plaintiffs  are  entitled  to  have  an 
injunction  against  trespass  by  the  said  defendants, 
jointly  and  severally. 

(7)  That  plaintiffs  are  entitled  to  a  good  and 
sufficient  deed  from  the  defendants  Mills  and  in  the 
event  such  is  not  given,  that  the  decree  of  this  Court 
stand  as  such  conveyance. 

(8)  After  a  decree  of  specific  performance  vest- 
ing legal  title  in  said  plaintiffs,  that  plaintiffs  have 
as  an  ancillary  remedy,  a  judgment  for  damages 
against  the  defendants,  jointly  and  severally,  for 
the  amount  of  the  reduction  in  value  of  said  real 
property  and  for  the  amount  of  damages  caused 
by  the  cutting  of  timber. 

(9)  That  as  to  those  defendants  who  cut  or 
carried  away  the  logs  that  w^ere  manufactured  from 
said  timber,  the  plaintiffs  have  damages  against 
them  on  the  grounds  that  they  wilfully  did  such 
cutting  without  legal  title  to  said  timber  or  the  logs 
derived  therefrom  and  without  authority  of  the 
plaintiffs.  Otherwise,  there  would  be  no  remedy  in 
anyone  to  correct  the  unlawful  asportation  by  cer- 
tain defendants. 

(10)  That  the  cutting  of  said  timber  oi'  the 
carrying  away  of  the  logs  therefrom  is  within  the 
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statute  authorizing  the  doubling  or  trebling  of  dam- 
ages and  the  Court  is  apked  to  exercise  its  discretion 
in  favor  of  awarding  either  double  or  treble  dam- 
ages as  the  total  e^ddence  dictates. 

(11)  That  judgment  against  the  defendants  for 
actual  damages  be  against  all  defendants,  jointly 
and  severally,  because  of  their  confederated  action 
or  as  tort  feasors. 

(12)  That  |)laintiffs  have  a  judgment  that  de- 
fendants Mills  have  breached  their  contract  and 
abandoned  the  same  unlawfulh^ 

(13)  That  the  amount  of  plaintiffs'  tender  is 
sufficient  and  should  be  reduced  by  the  amount  of 
damages  defendants  Mills  caused  plaintiffs,  with  a 
judgment  against  defendants  Mills  for  any  excess 
of  damages. 

(14)  That  the  amount  of  damages  due  from  said 
defendants  Mills  be  augmented  by  any  excess  pay- 
ments in  taxes  made  by  plaintiffs  to  defendants 
Mills. 

(15)  That  all  defendants  were  trespassers  upon 
plaintiffs'  estate. 

(16)  That  all  defendants  had  at  least  construc- 
tive knowledge  of  plaintiffs'  right,  title,  interest  and 
estate  in  and  to  said  real  property  by  virtue  of  the 
recorded  contract  and  assignments  thereof  and  de- 
fendants Mills  had  actual  knowledge  and  defendant 
Sigmund  Wendling  had  actual  knowledge  that  he 
had  no  title,  or  a  defective  title  in  and  to  said  timber 
which  he  subsequently  attempted  to  convey. 
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(17)  That  by  reason  of  plaintiffs'  recording  of 
their  contract  (Ex.  1)  and  of  the  assignments  from 
the  Hogans  (Exhibits  1  and  23),  the  defendants  are 
charged  with  knowledge  of  plaintiffs'  right,  title, 
interest,  claim  and  estate  in  and  to  said  real  prop- 
erty and  the  logs  manufactured  therefrom. 

(18)  Defendants  Mills  and  defendant  Wendling 
came  into  court  with  ' '  unclean  hands. ' ' 

(19)  Each  contract  for  cutting  timber  created  an 
encumbrance  on  Lot  8. 

(20)  A  legal  obligation  existed  upon  defendants 
Mills  to  have  prevented  waste  to  the  estate  of  plain- 
tiffs, both  legal  and  equitable. 

(21)  That  plaintiffs  are  entitled  to  an  abate- 
ment of  the  purchase  price  in  accordance  with  the 
true  acreage  sold  by  defendants  Mills. 

(22)  If  defendants  Mills  had  effected  a  recis- 
sion,  they  should  have  endeavored  to  restore  the 
status  quo  of  plaintiffs. 

(23)  Plaintiffs,  at  their  option,  are  entitled  to 
specific  perfoiTTiance,  although  the  defendants  Mills 
cannot  perform  in  full. 

(24)  The  measure  of  damages  to  the  land  is  an 
amount  of  money  determined  to  be  the  difference  in 
the  value  of  the  land  immediately  before  and  im- 
mediately after  the  wrongful  act,  and  the  amount 
so  awarded  must  compensate  plaintiffs  fully  for 
losses  which  are  the  proximate  result  of  the  wrong- 
doers' conduct. 
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(25)  The  measure  of  damages  for  the  loss  of 
trees  injured  or  destroyed,  where  the  trees  have  a 
separable  or  apportionable  value,  is  the  reasonable 
market  value  of  the  trees  at  the  time  and  place  of 
conversion. 

(26)  Damages  to  the  property,  other  than  the 
cutting  of  trees,  may  be  recovered,  and  the  real 
market  value  before  and  after  the  cutting  is  the 
measure. 

(27)  Damages  are  compensatory  and  plaintiffs 
are  entitled  to  such  amount  as  would  compensate 
them  for  putting  their  property  back  in  substan- 
tially its  former  condition. 

(28)  The  Court,  if  it  finds  those  who  cut  or 
carried  off  any  trees  from  the  lands  of  another  did 
so  wilfully  and  without  lawful  authority  and  judg- 
ment be  given  for  the  plaintiffs  for  damages,  the 
Court  may  treble  the  amount  thereof  in  its  discre- 
tion. 

(29)  If  the  evidence  satisfies  the  Court  the  tres- 
pass w^as  casual  or  involuntary  and  the  defendants 
had  probable  cause  to  believe  the  land  on  which  the 
trespass  was  committed  was  his  own,  judgment  shall 
l)e  given  for  double  damages. 

(30)  A  vendee  who  does  not  own  title,  nor  is  in 
possession,  nor  has  a  right  of  immediate  possession 
until  he  has  paid  the  purchase  price,  has  a  right  of 
action  for  damage  which  may  be  trebled. 

(31)  "Time  is  of  the  essence"  is  a  provision  of 
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the  contract  and  may  be  waived  either  expressly  or 
by  conduct. 

(32)  The  person  to  whom  a  tender  is  made  shall 
at  the  time  specify  any  objections,  or  he  must  be 
deemed  to  have  waived  them. 

(33)  There  is  a  disputable  presumption  that  an 
unlawful  act  was  done  with  an  unlawful  intent. 

(34)  The  recording  of  an  instrument  entitled  to 
be  recorded,  as  Exhibits  1  and  23,  is  constructive 
notice  to  purchasers  and  encumbrancers  who,  sub- 
sequent to  the  recording,  acquire  or  claim  to  acquire 
some  interest  or  right  in  the  realty. 

(35)  Such  purchaser  is  charged  with  notice,  not 
only  of  the  existence  and  legal  eifect  of  the  instru- 
ment, but  all  references  therein  contained. 

(36)  The  recording  of  Exhibit  1  and  the  assign- 
ment. Exhibit  23,  were  authorized  1\y  law. 

(37)  No  instrument  executed  by  defendants  Mills 
with  or  between  any  of  the  other  defendants  con- 
veyed any  title  to  land  or  timber. 

(38)  Defendant  Hodgdon  appeared  by  two  An- 
swers through  two  different  sets  of  attorneys  and 
the  Answers  were  inconsistent  with  each  other.  Be- 
ing the  pleader,  the  pleading  is  construed  most 
strongly  against  the  pleader  and  the  only  issue 
raised  by  Hodgdon  is  whether  plaintiffs  had  any 
equity  in  Lot  8  during  1952  when  Hodgdon  was 
interested  with  others  in  logging  the  timbei'  on 
Lot  8. 
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(39)  Certain  defendants,  by  their  Answer,  seek 
to  raise  the  question  of  the  jurisdiction  of  this  Court 
on  the  matter  of  the  amount  involved.  On  April  5, 
1954,  Chief  Judge  Fee  ruled  the  matter  should  be 
raised  by  motion  and  directed  the  filing  of  such 
motion. 

VII.     Defendants'  Issues  of  Law: 

(1)  The  Court  lacks  jurisdiction  of  the  subject 
matter  of  the  cause  of  suit  or  action. 

(2)  The  complaint  does  not  state  a  claim  against 
any  defendant  upon  which  relief  can  be  granted. 

(3)  The  complaint  should  be  denied  because 
necessary  parties  to  the  suit  are  lacking,  namely, 
R.  F.  Hogan  and  Sally  Hogan,  husband  and  wife. 

(4)  The  complaint  should  be  denied  as  to  the 
defendants  Ray  Douglas  and  Pauline  Douglas,  Sig- 
mund  Wendling  and  Dorothy  Wendling,  Loran  D. 
Harveston,  Lyle  Simmons,  George  Hodgdon,  C.  K. 
Warren  and  Oscar  Tittle,  as  they  have  been  im- 
properly joined  in  tort  in  an  action  based  on  con- 
tract. 

(5)  No  contractual  relation  existed  at  any  time 
between  the  plaintiffs  and  Esther  Mills  and  Edna 
Mills.  Consequently,  the  said  defendants  cannot  be 
held  liable  for  damages,  nor  can  they  be  required 
to  specifically  perform  their  agreement  by  anyone 
not  a  party  thereto. 

(6)  The  defendants  Esther  Mills  and  Edna  Mills 
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were  entirely  in  their  rights  in  selling  off  the  timber 
from  Lot  8. 

(7)  Defendants  Esther  Mills  and  Edna  Mills 
were  both  legal  and  beneficial  owners  of  Lot  8  and 
the  timber  thereon  at  the  time  of  the  cutting  or 
removal  of  timber  from  Lot  8. 

(8)  The  contract  of  November  7,  1945,  was  in 
default  as  of  January  30,  1951,  on  which  date  the 
plaintiffs  were  so  notified  in  writing.  As  of  the 
date  of  January  30,  1951,  the  contract  of  November 
7,  1945,  was  abandoned  by  both  R.  J.  Hogan  and 
Sally  Hogan  and  the  plaintiffs. 

(9)  The  plaintiffs  have  not  been  damaged  in  any 
amount  whatever  by  any  cutting  or  removal  of 
timber  from  Lot  8  by  any  of  the  defendants. 

(10)  The  plaintiffs  are  not  entitled  to  an  ac- 
counting by  any  of  the  defendants. 

(11)  There  was  no  conspiracy  in  fact  or  law 
among  the  defendants  or  any  of  them  mth  respect 
to  the  severance  or  removal  of  timber  from  Lot  8. 

(12)  Plaintiffs  waived  any  claims  which  they 
may  have  had  against  all  defendants  except  Esther 
Mills. 

VIII.     Exhibits: 

The  following  exhibits,  marked  as  indicated  on 
each  item,  may  be  introduced  and  received  at  trial 
without  further  proof  or  identification  and  subject 
only  to  the  objection  of  materiality,  comi)etency  and 
relevancy,  unless  a  specific  objection  to  any  exhibit 
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is  indicated  with  reference  to  the  same,  but  no 
objection  can  l)e  made  that  the  same  are  not  origi- 
nals ])ecause  they  are  copies,  either  photostat,  typed 
or  written,  noi*  to  the  certification  thereof. 

The  parties  agree  that  the  following  depositions 
have  been  taken  from  witnesses  duly  sworn  and 
may  be  used  by  any  party  to  this  cause  at  the  trial 
as  by  law  and  the  Federal  Rules  of  Civil  Procedure 
provided :  that  all  questions  as  to  notice,  form,  time 
and  place  of  the  taking  and  the  signing  by  witnesses 
are  waived  and  all  ol^jections  as  to  the  form  of  the 
question  are  waived  unless  they  were  objected  to  at 
the  time  of  the  examination,  but  all  the  testimony 
is  subject  to  objections  at  the  trial  of  materiality, 
competency  and  relevancy. 

A.     Plaintiffs'  Exhibits 

Esther  Mills'  Deposition 

Exhibit  No.  and  Description: 

1 — Photostat  copy  of  contract  l^etween  defendants 
Esther  Mills  et  ux  and  R.  F.  Hogan  et  ux,  dated 
Nov.  7,  1945.  [12*] 

2 — Letter  dated  Nov.  29,  1946,  from  defendant 
Mills  to  Hogans  stating  ''I  have  not  followed  the 
contract  as  it  was  written. ' '  [19] 

3 — Letter  dated  Sept.  7,  1947,  from  plaintiffs  to 
defendant  Mills  enclosing  money  order  and  appre- 
ciation for  showing  property.  [20] 
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4— Letter,  June  28,  1948,  plaintifes  to  Mills— will 
mail  money  order  on  9th.   Hope  this  all  right.  [22] 

5 — Letter,  Aug.  5,  1948,  Plastino  to  Mills,  asking 
release  from  August  payment.  [23] 

6— Letter,  Aug.  16,  1948,  Mills  to  Plastino— ''It 
is  quite  all  right  to  skip  your  ])ayments  for  August 
and  any  other  time  you  arc^  short."  [23] 

7— 1946- '47  tax  statement,  $34.36— paid  Oct.  30, 
1946.  [26] 

8— Tax  statement  for  1947- '48,  $40.23,  paid  Oct. 
24,  1947.  [26] 

9— Tax  statement  for  1948- '49,  $55.35,  paid  Nov. 
4,  1948.  [26] 

10— Tax  statement  for  1949- '50,  $124.77,  paid  Oct. 
24,  1949.  [27] 

11— Letter  dated  April  6,  1949,  defendants  Mills 
to  Plaintiffs.  "Your  balance  is  now  $928.13."  Dis- 
cusses logging  of  the  land.  [27] 

12— Letter,  Feb.  2,  1950,  plaintifes  to  defendants 
Mills  enclosing  a  list  of  payments  made  from  jjlain- 
tiifs'  records,  requesting  check  on  them.  [29] 

13— Letter,  March  7,  1950,  defendants  Mills  to 
plaintiifs — Ic  mistake,  45  installments  made,  your 
taxes  are  $124.77.   You  owe  $874.07.  [31] 

13- A — Three  pages  of  accounting  figures.  [31] 

13-B — Envelope  postmarked  March  7,  1950,  ad- 
dressed to  M.  R.  Plastino.  [31] 
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14— April  19,  1950  letter,  Plastino  to  Mills,  ques- 
tioning the  statement  on  amount  of  taxes  due ;  sug- 
gest segregation.  [35] 

15— Letter,  April  27,  1950,  Mills  to  plaintiifs,  re- 
garding investigation  at  court  house.  Correction  in 
tax  statement.   "I  will  take  the  1)1  ame."  [41] 

16— Letter  dated  Sept.  13,  1950,  plaintiffs  to  de- 
fendant Mills.  Been  out  of  work,  begin  ])ayments 
in  near  future.  [43] 

17— Letter,  Jan.  25,  1951,  Plastino  to  Mills— just 
got  back  to  work,  long  illness,  tough  luck,  appreciate 
your  help.  [45] 

18— Letter,  Jan.  30,  1951,  E.  Mills  to  Mr.  Plastino 
— "Your  contract  was  cancelled  Jan.  1,  1951,  for 
failing  to  keep  up  your  payments  and  taxes."  [45] 

19— Letter,  Feb.  4,  1951,  plaintiffs  to  Mills:  I  am 
enclosing  check.  Believe  we  Avill  be  able  to  continue 
payments  and  pick  up  back  payments  later.  [54] 

20 — Envelope  marked  Feb.  7,  1951,  addressed  to 
M.  R.  Plastino.  [54] 

20- A— Check  No.  843,  Plastino  to  Mills  on  the 
National  Bank  of  Commerce,  Central  Branch,  for 
$25.00.  [54] 

21— Letter  dated  Aug.  26,  1953,  to  Mr.  and  Mrs. 
Joe  Mills  from  attorney  for  plaintiffs,  John  W. 
Hathaway,  tendering  certified  check  for  $675.00 
drawn  on  the  Central  Branch,  National  Bank  of 
Commerce,  enclosing  a  form  of  deed.  [61] 


vs.  Esther  Mills,  et  ux.,  et  al.  39 

21- A — Receipt  for  registered  articles,  No.  1416, 
signed  by  Mills.  [61] 

21-B— Return  Receipt  Card  No.  1416.  [61] 

22— Letter  dated  Aug.  31,  1953,  to  Attorney  John 
W.  Hathaway  from  Attorney  Geo.  P.  Winslow  re- 
turning check  for  $675.00  and  rejecting  oifer.  [61] 

23— Assignment  dated  April  11,  1950,  from  R.  F. 
Hogan  and  Sally  Hogan  to  Ruth  C.  Plastino  and 
Michael  R.  Plastino  for  $500.00  consideration,  oi 
contract  (Exhibit  1).  [12] 

24 — Receipt  for  $100.00  and  cancelled  checks  and 
American  Express  money  order  stubs  from  Nov.  5, 
1945,  to  June  28,  1950,  payments  on  contract. 

25 — Summary  of  payments  disclosed  by  cancelled 
checks  and  money  order  stu))s  and  also  showing- 
omissions  of  payment,  made  by  C.  S.  Courtenage 
under  direction  of  plaintiffs,  disclosing  balance  due 

of  $775.27. 

Sigmund  J.  Wendling  Deposition 

Exhibit  No.  and  Description : 

26 — "Receipt"  on  a  single  page,  dated  Dec.  7, 
1951,  from  Mills  et  ux  to  Ray  Douglas  for  timber 
on  Lot  8,  acknowledging  receipt  of  $1,500  ''j)aid  in 
full,"  and  below,  on  the  same  sheet  but  dated  Dec. 
8,  1951,  is  a  receipt  from  Ray  Douglas  to  Sig  Wend- 
ling for  $1,500  for  timber  on  Lot  8.  [36*] 


[*Original  page  nos.  Sigmund  J.  Wendling  Dep- 
osition.] 
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27 — Logging-  contract  dated  Jan.  1,  1952,  between 
Pul)lishevs'  Paper  Company  and  Sigmnnd  J.  Wend- 
ling  for  400M.  ])oard  feet  to  be  supplied  from  Lot  8 
if  there.  [44] 

28 — Proposed  timber  deed  dated  March  4,  1952, 
from  Wendling  to  Publishers  covenanting  he  is  law- 
ful owner  of  timber  and  free  from  encumbrances. 
[4(0 

29— Letter  dated  March  13,  1952,  from  Koerner, 
Young,  McColloch  &  Dezendorf,  attorneys  for  Pub- 
lishers' Paper  Co.,  turning  down  the  title  and  pre- 
scribing the  requirements  for  clearing  title  before 
they  would  receive  logs.  [55-57] 

30 — Agreement  dated  May  5,  1952,  between  Pub- 
lishers' Paper  Co.  and  Wendling  concerning  Jan.  1, 
1952  agrement  and  agreeing  to  supply  400M.  feet 
of  spruce  and  hemlock  on  or  before  Jan.  1,  1953, 
at  prices  mentioned.  [57] 

31 — Contract  dated  June  . . ,  1952,  between  Wend- 
ling and  Warren,  selling  timber  on  Lot  8  for  the 
amount  of  $10.00  per  M  board  feet  up  to  $1,500  to 
be  assigned  to  Publishers'  Paper  Co.,  to  be  com- 
pleted before  Oct.  5,  1952.  [60] 

32 — Letter  of  instruction  dated  Sept.  10,  1952, 
from  Warren  and  Wendling  to  Publishers'  Paper 
Co.  for  paying  $1,500.  [62] 

33 — Agreement  dated  July  ..,  1952,  between 
Hodgdon  and  Warren  for  partnership  in  logging 
Lot  8.  [101] 
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34— Agreement  dated  Dec.  11,  1952,  from  defend- 
ants Mills  to  Warren  and  Harveston  for  logging- 
Lot  8.  [103] 

35 — Assignment  dated  Dec.  12,  1952,  from  Warren 
to  Harveston  of  all  interest  in  logging  contract, 
Exhibit  34.  [105] 

36 — State  Highway  Commission  map  of  Lot  8 
and  Stipulation  by  all  parties  for  use  in  survey 
of  Lot  8. 

37 — Marshal's  map  of  Lot  8. 

38 — Stump  Cruise  of  Lot  8,  hemlock  and  spruce, 
by  W.  M.  Dockery— 321,750  ])oard  feet. 

38- A — Dockery 's  Cruise  of  standing  timber, 
spruce  and  hemlock,  102,000  board  feet. 

39 — 4-page  accounting  by  Publishers'  Paper  Co. 
of  logs  received  from  Hodgdon  and  Warren  from 
Aug.  14,  1952,  to  Sept.  30,  1952,  totaling  212,720 
feet  sold  for  $7,145.89. 

40 — Accounting  of  the  Columbia  Paper  Mills. 

41 — Pictures  relating  to  Lot  8,  taken  by  Plastinos 
Sept.  3,  1953 — (1)  new  logging  road  looking  on  to 
Lot  8  across  Highway  101^  (2)  as  above;  (3)  look- 
ing west  toward  Highway  101  from  new  cat  road; 
(4)  slashings  on  Lot  8;  (5)  logs  and  slashings  on 
Lot  8;.  (6)  new  cat  road  and  slashings  on  Lot  8; 
(6)  new  cat  road  and  slashings  on  Lot  8;  (7)  logs 
and  slashings  on  Lot  8;  (8)  new  logging  road, 
stumps  and  slashings  on  Lot  8 ;  (9)  spar  tree,  stumps 
and  slashings  and  logging  road  on  Lot  8;  (10)  sj^ar 
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tree  from  different  angle,  stumps,  slashings  and 
logging  road  on  Lot  8;  (11)  another  view  of  spar 
tree,  stumps  and  logging  road,  logs  and  slashings 
on  Lot  8;  (12)  slashings  on  Lot  8;  (13)  stumps  and 
slashings  on  Lot  8;  (14)  logs  and  slashings  on  Lot 
8;  (15)  spar  tree  and  slashings  on  Lot  8;  (16) 
slashings,  stumps  and  logging  road.  Lot  8;  (17) 
slashings,  Lot  8;  (18)  stumps  and  slashings,  Lot  8; 
(19)  stumps  and  slashings,  Lot  8;  (20)  stumps  and 
slashings,  Lot  8 ;  (21)  stumps,  slashings  and  logging 
road.  Lot  8. 

42 — Certified  copy  of  tax  statement  involving 
Lot  8,  for  1945- '46,  $137.93. 

43 — Certified  copy  of  tax  statement,  Lot  8,  for 
1946- '47,  $93.14. 

43-A — Certified  copy  of  tax  statement  for  1946- 
'47,  on  the  south  60  feet  of  Thayer's  Addition. 

43-B — Certified  copy  of  tax  statement  for  1946- 
'47,  on  one  acre  of  Lot  8. 

44 — Certified   copy   of   tax    statement   for    1947- 

'48,  Lot  8,  $87.30. 

45 — Certified  copy  of  tax  statement  for  1948- 
'49,  Lot  8,  $115.49. 

46 — Certified  copy  of  tax  statement  for  1949- 
'50,  Lot  8,  $124.77. 

46-A — Certified  copy  of  tax  statement  for  1949- 
'50,  one  acre  of  Lot  8  and  the  south  60  feet  of 
Thaver's  Addition. 
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47 — Certified  copy  of  tax  statement  for  1950- 
'51,  Lot  8,  $63.41. 

48 — 1951  Oregon  Forest  Laws. 

49 — Oregon  Forest  Laws  of  1953,  supplementing* 
the  1951  Laws. 

50 — Deposition  of  Sigmund  J.  Wendling,  64 
pages,  taken  Jan.  29,  1954,  before  Gordon  R.  Griffith, 
Notary  Public  and  Court  Reporter. 

51 — Deposition  of  C.  K.  Warren,  40  pages,  taken 
Jan.  29,  1954,  before  Gordon  R.  Griffith. 

52 — Deposition  of  Loran  D.  Harveston,  34  pages, 
taken  Feb.  17,  1954,  before  Jack  Ellis,  Notary 
Public  and  Court  Reporter,  (to  be  signed  by  Har- 
veston). 

53 — Deposition  of  George  Hodgdon,  25  pages, 
taken  Feb.  19,  1954,  before  Jack  Ellis. 

54 — Deposition  of  Esther  Mills,  65  pages,  taken 
March  3,  1954,  before  Mary  Wakefield,  Notary  Pub- 
lic and  Court  Reporter. 

55 — Figures  in  pen  and  ink,  written  by  Mills,  in 
his  accounting  of  a  balance  due  on  the  contract  in 
the  sum  of  $830.82. 

56 — Pencil  accounting  by  Mills  of  payments  on 
the  contract. 
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B.     Defendants  Exhibits 

100 — Defendants'  unexecuted  copy  of  the  contract 
of  Nov.  7,  1945,  showing  a  balance  of  $717.05  due 
"6/31/50." 

101-A— Envelope  postmarked  Sept.  13,  1950. 

101-B — Letter  from  Plastinos  to  Mills.  (See 
Plfs'.  Ex.  16.) 

102-A — Envelope. 

102-B — Letter  from  Plastinos  to  Mills,  dated  Jan. 
4,  1951. 

103- A— Return  postal  receipt,  dated  2/3/50. 

103-B— Letter,  dated  Jan.  30,  1951.  (See  Plfs\ 
Ex.  18.) 

104- A — Envelope,  postmarked  Feb.  3,  1947. 

104-B — Letter,  dated  Jan.  31,  1947,  from  Hogans 
to  Mills. 

105- A — Envelope,  postmarked  Aug.  26,  1953. 

105-B — Letter,  Hathaway  to  Mills  tendering 
$675.00.    (See  Plfs'.  Ex.  21.) 

106 — Winslow's  letter  to  Hathaway,  dated  Aug. 
31,  1953.    (See  Plfs'.  Ex.  22.) 

IX.     Trial  By  Jury: 

Is  waived  hy  the  parties  and  they  stipulate  all 
issues  may  be  tried  by  the  Court. 
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X.     Pleadings : 

Since  the  pre-trial  conference  lias  been  held  and 
participated  in  hy  all  parties,  it  is  ordered  that  the 
issues  of  law  and  fact  are  fully  set  forth  herein 
and  the  pleadings  now  pass  out  of  the  case  and  this 
Pre-trial  Order  shall  control  the  subsequent  course 
of  trial  and  shall  not  hereafter  be  amended  except 
by  consent  of  the  parties  or  order  of  the  Court  to 
prevent  manifest  injustice. 

Dated  this  20th  day  of  May,  1954,  at  May  o'clock 
.  .m. 

/s/  GUS  J.  SOLOMON, 

United  States  District  Judge. 

/s/  ROBERT  R.  RANKIN, 

Of  Attorneys  for  Plaintiffs. 

PHILIPS,  HODLER  & 
SANDEBERG  and 
WILLIAM  C.  RALSTON, 

By  /s/  WM.  C.  RALSTON, 

Attorneys  for  All  Defendants. 

/s/  IRVING  RAND, 

Attorney  for  Defendant 
George  Hodgdon. 

[Endorsed] :     Filed  May  20,  1954. 
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[Title  of  District  Court  and  Cause.] 

OPINION 
March  18,  1955 
Solomon,  Judge: 

On  November  7,  1945,  defendants  Esther  Mills 
and  Edna  Mills,  as  vendees,  and  R.  F.  Hogan  and 
Sally  Hogan,  as  j^urchasers,  entered  into  a  contract 
for  the  sale  and  purchase  of  a  portion  of  Lot  8,  Sec- 
tion 22,  Township  1  North  of  Range  10  West  of 
the  Willamette  Meridian,  containing  43.46  acres 
more  or  less,  located  in  Tillamook  County,  Oregon, 
for  the  sum  of  $1,575.00.  The  contract  provided  for 
the  payment  of  $100.00  at  the  time  the  contract  was 
executed  and  the  balance  to  be  paid  at  $25.00  per 
month  plus  interest,  beginning  December  1,  1945. 
All  taxes  thereafter  levied  against  the  property 
were  to  be  paid  by  the  purchasers. 

The  contract,  which  was  on  a  commonly  used 
printed  form,  contained  a  provision  for  the  prompt 
payment  of  installments  and  strict  performance  of 
all  conditions  of  the  contract.  The  contract  also 
contained  the  following  provision : 

"The  second  party  (purchasers)  further 
agrees  that  failure  by  the  first  party  (vendors) 
at  any  time  to  require  performance  by  the  sec- 
ond party  of  any  provision  hereof  shall  in  no 
way  effect  their  right  hereunder  to  enforce  the 
same,  nor  shall  any  waiver  by  said  first  party 
of  any  breach  of  any  provision  hereof  be  held 
to  be  a  waiver  of  any  succeeding  breach  of  any 
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such  provision  or  as  a  waiver  of  the  provision 
itself." 

On  January  26,  1946,  the  Hogans  assigned  all  of 
their  rights  to  the  contract  to  plaintiffs,  which  as- 
signment was  endorsed  on  the  contract  of  sale  above 
described.  Thereafter  the  Hogans  executed  a  formal 
assignment  transferring  all  of  their  interest  to  the 
plaintiffs.  In  neither  assignment  did  the  plaintiffs 
promise  or  agree  to  assume  the  payments  or  other 
obligations  of  the  Hogans.  All  of  the  $25.00  monthly 
payments,  with  the  possible  exception  of  the  first 
one,  were  made  by  the  plaintiffs. 

Shortly  after  the  execution  of  the  contract,  it  was 
agreed  that  the  $25.00  monthly  installments  were 
to  include  both  principal  and  interest. 

In  1946,  with  the  consent  of  Esther  Mills,  plain- 
tiffs failed  to  make  three  of  the  monthly  payments ; 
in  1948,  three  more  payments  were  missed;  in  1949, 
two  payments;  in  1950,  no  payments  were  made 
during  the  last  six  months. 

On  January  30,  1951,  at  a  time  when  no  payments 
had  been  made  for  almost  seven  months,  and  when 
there  was  $775.27  due  on  the  principal,  defendants 
Mills  notified  plaintiff's  that  the  contract  had  been 
cancelled  on  January  1,  1951,  for  failure  to  make 
the  necessary  installment  payments  or  pay  the  taxes. 
Within  a  few  days  thereafter,  plaintiff's  tendered 
a  payment  of  $25.00  which  was  rejected  on  the 
ground  that  the  contract  had  previously  been  termi- 
nated. 
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Ill  December,  1951,  Sigmund  Wendling,  a  logger 
in  the  area,  contacted  Ray  Donglas,  a  tavern  owner, 
and  told  liini  he  was  interested  in  purchasing  the 
tini])er  on  Lot  8  so  that  he  could  log  it.  Douglas 
contacted  Mills,  and  a  sale  of  the  timber  was  ar- 
ranged. Douglas  received  no  compensation  for  his 
services.  Wendling  then  attempted  to  sell  the  timber 
to  Publishers'  Paper  Co.,  but  the  deal  fell  through 
apparently  because  the  Publishers'  Paper  Co.  re- 
ceived a  letter  from  its  attorneys  to  the  effect  that 
from  the  records  made  available  to  them,  Mr. 
Wendling  w^as  not  in  a  position  to  convey  good  title. 
These  attorneys  suggested  that  a  title  insurance 
policy  in  the  sum  of  $1,500.00  together  with  deeds 
from  Mills,  Douglas  and  Wendling  and  their  re- 
spective wives  be  obtained. 

Thereafter  Wendling  entered  into  an  agreement 
with  C.  K.  Warren  by  which  he  agreed  to  sell  all  of 
his  interest  in  the  timber  on  the  tract  for  $1,500.00, 
the  amount  he  had  paid  for  it.  This  contract,  dated 
June,  1952,  contemplated  that  the  logs  would  be 
sold  to  Publishers'  Paper  Co.  and  that  from  the 
logs  delivered,  Wendling  would  be  paid  at  the  rate 
of  $10.00  per  thousand  until  the  purchase  price  had 
been  paid. 

Thereafter,  in  July,  1952,  Warren  entered  into 
an  oral  partnership  agreement  with  Lyle  Simmons 
to  log  this  lot  and,  Simmons  worked  for  about  10 
days  during  which  time  they  felled  and  bucked 
about  100,000  feet,  which  was  sold  to  Publishers' 
Paper  Co. 
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In  July,  1952,  George  Hodgdon  j^aid  Simmons 
$400.00  for  his  interest  in  the  partnership  and 
entered  into  a  partnership  mth  Warren.  They 
felled  some  of  the  timber  on  the  lot  and  delivered 
a  portion  of  the  timber  that  was  cut  into  logs  to 
Publishers'  Paper  Co.  At  about  this  time,  Oscar 
Tittle  did  some  road  work  on  this  lot  with  his 
tractor  for  which  he  was  paid  $315.00. 

Later,  George  Hodgdon  transferred  his  interest 
to  Loran  D.  Harveston,  who  with  C.  K.  Warren 
obtained  an  extension  of  time  within  which  to  re- 
move the  timl^er.  While  Harveston  did  limb  a  few 
trees  and  sawed  them  into  logs,  he  did  not  remove 
any  timber  from  the  property. 

On  August  26,  1953,  the  plaintiffs  tendered  to 
defendants  Esther  Mills  and  Edna  Mills  the  sum  of 
$675.00,  the  entire  amount  which  they  claimed  was 
due  on  the  contract. 

On  December  18, 1953,  the  plaintiffs  filed  an  action 
in  which  they  tendered  into  court  the  sum  of  $925.90, 
their  revised  figure  as  to  the  amount  due  under  the 
contract,  and  commenced  an  action  for  specific  per- 
formance against  Esther  Mills  and  Edna  Mills. 
They  also  demanded  damages  from  not  only  defend- 
ants Mills,  but  also  from  Ray  Douglas  and  Pauline 
Douglas,  his  wife,  Sigmund  Wendling  and  Dorothy 
Wendling,  his  wife,  Loran  D.  Harveston,  Lyle 
Simomns,  George  Hodgdon,  C.  K.  Warren,  and 
Oscar  Tittle,  claiming  that  all  of  the  defendants 
had  participated  in  a  confederation  or  conspiracy 
against  them. 
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My  task  has  not  been  simplified  by  the  pleadings 
in  this  case.  The  complaint  sets  out  in  great  detail 
evidentiary  matters,  and  these  are  repeated  and 
elaborated  upon  in  the  pre-trial  order.  Instead  of 
simplifying  the  issues,  they  were  made  more  com- 
plicated. The  voluminous  briefs  continued  the 
process. 

However,  in  spite  of  this  mass  of  material,  I 
have  carefully  considered  each  contention  made  in 
the  pleadings,  as  well  as  in  the  briefs. 

At  the  conclusion  of  the  testimony  I  expressed 
the  opinion  that  a  number  of  persons  who  were 
joined  as  defendants  should  not  have  been  made 
parties  because  their  participation,  if  any,  in  the 
alleged  wrong  was  so  minor  or  so  remote.  I  was 
told,  however,  that  they  were  joined  on  the  basis 
of  a  "confederation,"  and  I  was  assured  that  a 
confederation  is  different  than  a  conspiracy.  Al- 
though I  seriously  considered  dismissing  this  case 
for  lack  of  jurisdiction,  I  came  to  the  conclusion 
that,  absent  a  showing  of  bad  faith,  the  allegations 
in  the  complaint  alleging  the  proper  jurisdictional 
amount  are  sufficient  to  support  jurisdiction  based 
upon  diversity. 

I,  therefore,  find  that  this  court  has  jurisdiction 
over  the  parties  and  subject  matter  of  this  action. 

I  have  carefully  considered  the  case  on  its  merits, 
and  I  have  come  to  the  conclusion  that  the  defend- 
ants are  entitled  to  judgments  in  their  favor  with- 
out costs. 
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In  arriving  at  this  conclusion  I  am  well  aware 
of  the  fact  that  the  conduct  of  defendant  Esther 
Mills  is  not  commendalile.  He  is  a  shrewd  and 
cynical  person.  I  am  convinced  that  this  property 
has  as  little  value  as  he  testified  it  was  worth,  and 
I  am  firmly  of  the  opinion  that  the  land  or  the 
timber  was  never  worth  the  amount  for  which  it 
Avas  sold  by  him  either  to  the  Hogans  or  the  Wend- 
lings.  Neither  do  I  admire  him  for  his  action  in 
cancelling  the  contract  of  purchase.  However,  the 
following  excerpt  from  the  case  of  City  of  Reeds- 
port  V.  Hubbard,  decided  September  22,  1954,  by 
the  Supreme  Court  of  Oregon,  and  appearing  in 
Vol.  59,  Page  115,  Oregon  Advance  Sheets,  at  Page 
128,  sets  forth  my  views  concerning  the  reach  of 
my  authority: 

"*  *  *  The  court  has  no  authority  to  read  into 
said  contract  a  provision  which  does  not  appear 
therein,  nor  to  read  out  of  it  any  portion 
thereof.  And  this  is  true,  even  though  the 
result  may  appear  to  ])e  harsh  and  unjust.  The 
contracts  of  parties  sui  juris  are  solemn  imder- 
takings,  and  in  the  absence  of  any  recognized 
ground  for  denying  enforcement,  they  must  be 
enforced  strictly  according  to  their  terms.  It 
is  not  the  province  of  the  court  to  rewrite  a 
contract  for  the  purpose  of  accomplishing  that 
which,  in  the  court's  opinion,  might  appear 
proper.  ORS  174.010,  174.020;  Fendall  v. 
Miller,  99  Or  610,  196  P.  381;  Sinnott  v.  Inter- 
state Contract  Co.,  86  Or  189,  168  P.  81." 
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1,  therefore,  find  that  under  a  contract  which 
contains  the  following  provision: 

**The  second  party  (purchasers)  further  agrees 
that  failure  by  the  first  party  (vendors)  at  any 
time  to  require  performance  by  the  second  party 
of  any  provision  hereof  shall  in  no  way  effect 
their  right  hereunder  to  enforce  the  same,  nor 
shall  any  waiver  by  said  first  party  of  any 
breach  of  any  provision  hereof  be  held  to  be 
a  waiver  of  any  succeeding  breach  of  any  such 
provision  or  as  a  waiver  of  the  provision  itself.'^ 

a  vendor  who  has  not  received  a  payment  for  almost 
seven  months  has  the  privilege  of  declaring  the  con- 
tract null  and  void  in  accordance  with  other  pro- 
visions of  the  contract  even  though  he  has  on  prior 
occasions  waived  strict  performance  of  the  require- 
ment to  make  the  monthly  installments. 

I  am  even  more  convinced  that  the  failure  of  the 
plaintiffs  to  communicate  with  the  defendant  Esther 
Mills  or  to  tender  the  amount  due  for  a  period  of 
more  than  two  years  after  their  $25.00  check  was 
returned  to  them  constitutes  ah  abandonment  of 
any  title  which  they  might  have  held  at  that  time. 

It  is  clear  that  an  unperfected  equitable  title  may 
be  lost  by  abandonment.  Although  the  mere  passage 
of  time  is  not  sufficient  to  constitute  abandonment, 
that  fact  coupled  with  the  failure  to  pay  taxes  and 
the  failure  to  remonstrate  with  the  defendant  Esther 
Mills  after  having  received  a  letter  notifying  them 
of  the  cancellation,  in  my  opinion  indicates  that  at 
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some  time  during  that  period  the  plaintiffs  intended 
to  and  did  abandon  their  interest  in  the  i)roperty. 

Defendants  may  prepare  findings  of  fact  and  con- 
clusions of  law  and  a  judgment  in  their  favor  with- 
out costs. 

[Endorsed]:     Filed  March  18,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  coming  on  for  trial  before  the  Hon- 
orable Gus  J.  Solomon,  Judge  of  the  above-entitled 
Court,  the  plaintiffs  appearing  in  person  and  b^ 
their  attorney  Robert  R.  Rankin,  the  defendants 
Esther  Mills  and  Edna  Mills,  husband  and  wife; 
Ray  Douglas  and  Pauline  Douglas,  husband  and 
wife;  Sigmund  AVendling  and  Dorothy  Wendling, 
husband  and  wife;  Loran  D.  Harveston;  Lyle  Sim- 
mons; C.  K.  Warren;  and  Oscar  Tittle  a])]:>earing 
in  person  and  by  their  attorneys  George  P.  Winslow 
and  William  C.  Ralston,  and  the  defendant  George 
Hodgdon  appearing  in  person  and  l\y  his  attorney 
Irving  Rand,  and  a  pre-trial  conference  having 
been  had  and  a  pre-trial  order  having  heretofore 
])een  entered,  and  the  Court  having  heard  the  evi- 
dence of  the  plaintiffs  and  evidence  of  the  defend- 
ants and  the  cause  having  been  argued  and  the  case 
submitted,  and  the  Court  being  fully  advised  in  the 
premises  now  makes  the  following: 
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Findings  of  Fact 

I. 

This  Court  has  jurisdiction  over  the  parties  and 
subject  matter  of  this  action. 

II. 

On  November  7,  1945,  defendants  Esther  Mills 
and  Edna  Mills,  as  vendees,  and  R.  F.  Hogan  and 
Sally  Hogan,  as  purchasers,  entered  into  a  contract 
for  the  sale  and  purchase  of  a  portion  of  Lot  8, 
Section  22,  Township  1  North  of  Range  10  West 
of  the  Willamette  Meridian,  containing  43.46  acres 
more  or  less,  located  in  Tillamook  County,  Oregon, 
for  the  sum  of  $1,575.00.  The  contract  provided  for 
the  payment  of  $100.00  at  the  time  the  contract 
was  executed  and  the  balance  to  be  paid  at  $25.00 
per  month  plus  interest,  beginning  December  1, 
1945.  All  taxes  thereafter  levied  against  the  prop- 
erty were  to  be  paid  b^^  the  purchasers. 

The  contract,  which  was  on  a  commonly  used 
printed  form,  contained  a  provision  for  the  prompt 
pajrment  of  installments  and  strict  performance  of 
all  conditions  of  the  contract.  The  contract  also 
contained  the  following  provision: 

"The  second  party  (purchasers)  further  agrees 
that  failure  by  the  first  party  (vendors)  at  any 
time  to  require  performance  by  the  second 
party  of  any  provision  hereof  shall  in  no  way 
effect  their  right  hereunder  to  enforce  the  same, 
nor  shall  any  waiver  by  said  first  party  of  any 
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breach  of  any  provision  hereof  be  held  to  be 
a  waiver  of  any  succeeding-  breach  of  any  such 
provision  or  as  a  waiver  of  the  provision  it- 
self." 

III. 
On  January  26,  1946,  the  Hogans  assigTied  all  of 
their  rights  to  the  contract  to  plaintiffs,  which 
assignment  was  endorsed  on  the  contract  of  sale 
above  described.  Thereafter  the  Hogans  executed  a 
formal  assignment  transferring  all  of  their  interest 
to  the  plaintiffs.  In  neither  assignment  did  the 
plaintiffs  promise  or  agree  to  assume  the  payments 
or  other  obligations  of  the  Hogans.  AH  of  the  $25.00 
monthly  payments,  with  the  possible  exception  of 
the  first  one,  were  made  by  the  plaintiffs. 

IV. 

Shortly  after  the  execution  of  the  contract,  it  was 
agreed  that  the  $25.00  monthly  installments  were 
to  include  both  principal  and  interest. 

In  1946,  with  the  consent  of  Esther  Mills,  plain- 
tiffs failed  to  make  three  of  the  monthly  payments ; 
in  1948,  three  more  payments  were  missed;  in  1949, 
two  payments;  in  1950,  no  payments  were  made 
during  the  last  six  months. 

On  January  30,  1951,  at  a  time  when  no  payments 
had  been  made  for  almost  seven  months,  and  when 
there  was  $775.27  due  on  the  principal,  defendants 
Mills  notified  plaintiff's  that  the  contract  had  been 
cancelled  on  January  1,  1951,  for  failure  to  make 
the    necessary    installment    payments    or    pay    the 
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taxes.  Witliiii  a  few  days  tliereafter,  plaintiffs 
tendered,  a  })aynient  of  $25.00  which  was  rejected 
on  the  i^ronnd  that  the  contract  had  previously  been 
terminated. 

V. 

In  December,  1951,  SigTnund  Wendling,  a  logger 
in  the  area,  contacted  Ray  Douglas,  a  tavern  owner, 
and  told  him  he  was  interested  in  purchasing  the 
timl3er  on  Lot  8  so  that  he  could  log  it.  Douglas 
contacted  Mills,  and  a  sale  of  the  timber  was  ar- 
ranged. Douglas  received  no  compensation  for  his 
services.  Wendling  then  attempted  to  sell  the  timl^er 
to  Publishers'  Paper  Co.,  but  the  deal  fell  through 
apparently  because  the  Publishers'  Paper  Co.  re- 
ceived a  letter  from  its  attorneys  to  the  effect  that 
from  the  records  made  available  to  them,  Mr. 
Wendling  was  not  in  a  position  to  convey  good  title. 
These  attorneys  suggested  that  a  title  insurance 
policy  in  the  sum  of  $1,500.00  together  with  deeds 
from  Mills,  Douglas  and  Wendling  and  their  respec- 
tive wives  be  obtained. 

VI. 

Thereafter  Wendling  entered  into  an  agreement 
wdth  C.  K.  Warren  by  which  he  agreed  to  sell  all 
of  his  interest  in  the  timber  on  the  tract  for  $1,- 
500.00,  the  amount  he  had  paid  for  it.  This  con- 
tract, dated  June,  1952,  contemplated  that  the  logs 
would  be  sold  to  Publishers'  Paper  Co.  and  that 
from  the  logs  delivered,  Wendling  would  be  paid 
at  the  rate  of  $10.00  x)er  thousand  until  the  purchase 
price  had  been  paid. 
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Thereafter,  in  July,  1952,  Warren  entered  into 
an  oral  partnership  agreement  with  Lyle  Simmons 
to  log'  this  lot,  and  Simmons  worked  for  about  10 
days  during  which  time  they  felled  and  bucked  about 
100,000  feet,  which  was  sold  to  Publishers'  Paper 
Co. 

In  July,  1952,  George  Hodgdon  paid  Simmons 
$400.00  for  his  interest  in  the  partnership  and  en- 
tered into  a  partnership  with  Warren.  They  felled 
some  of  the  timber  on  the  lot  and  delivered  a  por- 
tion of  the  timber  that  was  cut  into  logs  to  Pub- 
lishers' Paper  Co.  At  about  this  time,  Oscar  Tittle 
did  some  road  work  on  this  lot  mth  his  tractor  for 
which  he  was  paid  $315.00. 

Later,  George  Hodgdon  transferred  his  interest 
to  Loran  D.  Harveston,  who  vv'ith  C.  K.  Warren 
obtained  an  extension  of  time  within  which  to  re- 
move the  timber.  While  Harveston  did  limb  a  few 
trees  and  sawed  them  into  logs,  he  did  not  remove 
any  timber  from  the  property. 

VII. 

On  August  26,  1953,  the  plaintiffs  tendered  to 
defendants  Esther  Mills  and  Edna  Mills,  the  sum 
of  $675.00,  the  entire  amount  which  they  claimed 
w^as  due  on  the  contract. 

On  December  18, 1953,  the  plaintiffs  filed  an  action 
in  which  they  tendered  into  court  the  sum  of  $925.90, 
their  revised  figure  as  to  the  amount  due  under  the 
contract,  and  commenced  an  action  for  specific  per- 
formance against  Esther  Mills  and  Edna  Mills. 
Thev  also  demanded  damages  from  not  onlv  defend- 
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ants  Mills,  but  also  from  Ray  Douglas  and  Pauline 
Douglas,  his  wife,  Sigmund  Wendling  and  Dorothy 
Wendling,  his  wife,  Loran  D.  Harveston,  Lyle 
Simmons,  Greorge  Hodgdon,  C.  K.  Warren,  and 
Oscar  Tittle,  claiming  that  all  of  the  defendants 
had  participated  in  a  confederation  or  conspiracy 
against  them. 

VIII. 

That  at  the  time  of  tiling  their  complaint,  the 
plaintiffs  deposited  in  the  registry  of  this  Court, 
the  sum  of  $925.90  pending  the  outcome  of  the 
trial. 

IX. 

That  subsequent  to  January  30,  1951,  when  the 
plaintiffs  were  notified  that  the  contract  had  been 
cancelled,  and  prior  to  the  date  of  the  return  to 
them  of  their  check  for  $25.00,  the  plaintiffs  a))an- 
doned  their  unperfected  equitable  title  in  Lot  8. 

Based  upon  the  foregoing  Findings  of  Fact,  the 
Court  deduces  the  following: 

Conclusions  of  Law 

I. 

Under  the  contract  of  November  7,  1945,  which 
contains  the  following  provision : 

*'The  second  party  (purchasers)  further  agrees 
that  failure  by  the  first  party  (vendors)  at  any 
time  to  require  performance  by  the  second 
party  of  any  provision  hereof  shall  in  no  way 
effect  their  right  hereunder  to  enforce  the  same, 
nor  shall  any  waiver  by  said  first  party  of  any 
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breach  of  any  provision  hereof  be  held  to  be 
a  waiver  of  any  succeeding  breach  of  any  such 
provision  or  as  a  waiver  of  the  provision 
itself." 

a  vendor  who  has  not  received  a  payment  for  almost 
seven  months  has  the  privilege  of  declaring  the 
contract  null  and  void  in  accordance  with  other 
provisions  of  the  contract  even  though  he  has  on 
prior  occasions  waived  strict  performance  of  the 
requirement  to  make  the  monthly  installments. 

II. 

The  failure  of  the  plaintiifs  to  communicate  with 
the  defendant  Esther  Mills  or  to  tender  the  amount 
due  for  a  period  of  more  than  two  years  after  their 
$25.00  check  was  returned  to  them,  constitutes  an 
abandonment  of  any  title  which  they  might  have 
held  at  that  time. 

HI. 

All  defendants  are  entitled  to  judgments  in  their 
favor  and  against  the  plaintiffs,  but  without  costs. 

IV. 

The  plaintiffs  are  entitled  to  the  return  of  the 
sum  of  $925.90  deposited  with  the  registry  of  this 
Court. 

Made  and  Entered  of  record  this  1st  day  of  April, 
1955. 

/s/  GUS  J.  SOLOMON, 
District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  1,  1955. 
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In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

Civil  No.  7293 

MICHAEL  R.  PLASTINO  and  RUTH  C.  PLAS- 
TINO, Husband  and  Wife, 

Plaintiffs, 

vs. 

ESTBER  MILLS  and  EDNA  MILLS,  Husband 
and  Wife;  RAY  DOUGLAS  and  PAULINE 
DOUGLAS,  Husband  and  Wife;  SIGMUND 
WENDLING  and  DOROTHY  W^ENDLING, 
Husband  and  Wife;  LORAN  D.  HARVES- 
TON;  LYLE  SIMMONS;  GEORGE  HODG- 
DON;  C.  K.  WARREN;  and  OSCAR  TITTLE, 

Defendants. 
JUDGMENT 

Based  on  the  Findings  of  Fact  and  Conclusions 
of  Law  heretofore  made  and  entered  herein, 

It  Is  Considered,  Ordered  and  Adjudged  that  the 
complain  of  the  plaintiffs  be,  and  it  is  hereby  dis- 
missed, and 

It  Is  Further  Ordered  that  the  clerk  of  this  Court 
return  to  the  plaintiffs,  the  sum  of  $925.90  hereto- 
fore deposited  with  him. 

Made  and  Entered  of  record  this  1st  day  of  April, 
1955. 

/s/  GUS  J.  SOLOMON, 
District  Judge. 

[Endorsed]  :     Filed  April  1,  1955. 


vs.  Esther  Mills,  et  ux.^et  al.  61 

[Title  of  District  Court  and  Cause.] 

ORDER  OVERRULING  OBJECTIONS 

This  matter  coming-  on  for  hearing  upon  the  ob- 
jections of  the  plaintiffs  to  the  Findings  of  Fact, 
Conclusions  of  Law  and  Judgment,  and  the  Court 
having'  heard  argument  of  counsel  and  being  fully 
advised ; 

Now,  Therefore,  denies  the  objections  of  the 
plaintiffs  to  Findings  of  Fact,  Conclusions  of  Law 
and  Judgment. 

Dated  this  25th  day  of  April,  1955. 

/s/  GUS  J.  SOLOMON, 
District  Judge. 

[Endorsed] :     Filed  April  25,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  is  hereby  given  that  plaintiffs,  Michael  R. 
Plastino  and  Ruth  C.  Plastino,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  entire  final  judgment  entered  in 
the  above-entitled  action,  also  from  said  District 
Court's  order  denying  plaintiffs'  objections  to  the 
Findings  of  Facts,  Conclusions  of  Law  and  Judg- 
ment for  defendants,  entered  herein  on  April  25, 
1955. 

/s/  ROBERT  R.  RANKIN, 

Attorney  for  Plaintiffs- 
Appellants. 

[Endorsed]:     Filed  May  23,  1955. 
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United  States  District  Court 
District  of  Oregon 

Civil  No.  7293 

MICHAEL  R.  PLASTINO  and  RUTH  C.  PLAS- 
TINO, Husband  and  Wife, 

Plaintiffs, 

vs. 

ESTBER  MILLS  and  EDNA  MILLS,  Husband 
and  Wife;  RAY  DOUGLAS  and  PAULINE 
DOUGLAS,  Husband  and  Wife;  SIGMUND 
WENDLING  and  DOROTHY  WENDLING, 
Husband  and  Wife;  LORAN  D.  HARVES- 
TON;  LYLE  SIMMONS;  GEORGE  HODG- 
DON ;  C.  K.  WARREN ;  and  OSCAR  TITTLE, 

Defendants. 
Portland,  Ore.,  Wednesday,  May  19,  1954,  9:15  A.M. 
Before :  Honorable  Gus  J.  Solomon,  District  Judge. 

Appearances : 

ROBERT  R.  RANKIN, 

Of  Attorneys  for  Plaintiffs; 

WILLIAM  C.  RALSTON,  and 
GEORGE  P.  WINSLOW, 

Of  Attorneys  for  All  Defendants  Except 
;  Defendant  George  Hodgden; 

,v      IRVING  RAND, 

Attorney  for  Defendant  George  Hodgden. 
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TRANSCRIPT  OF  PROCEEDINGS 


*     *     * 


EARL  A.  MARSHALL 

a  witness  produced  in  behalf  of  plaintiffs,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  Examination 

By  Mr.  Rankin:  [2*] 

*     *     * 

The  Court:  Are  you  not  going  to  offer  all  of 
your  exhibits?  [3] 

Mr.  Rankin:  Yes,  all  that  are  listed  here  I  am 
offering. 

The  Court:  To  what  exhibits  do  you  object,  Mr. 
Ralston,  Mr.  Winslow? 

Mr.  Winslow:  I  have  never  seen  them,  your 
Honor,  as  far  as  the  list  herein.  It  was  rewritten 
and  given  to  me  this  morning,  and  I  would  like — 
I  do  not  know  of  very  many  objections,  but  I  would 
like  to  reserve  the  right  to  examine  them  during  the 
noon  hour. 

The  Court:  Very  well,  we  will  do  that.  Have 
you  seen  the  Defendants'  Exhibits,   Mr.   Rankin? 

Mr.  Rankin:    Yes. 

The  Court:  Have  you  any  objection  to  any  of 
them? 

Mr.  Rankin:  No  objection  with  the  exce])tion 
that  the  contract  that  he  offers  is  not  an  <'xecut(Hl 


*Page  nomberiBg  appearing  at  top  of  page  of  origtnal  Reporter't 
Transcript  of  Record. 
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(Testimony  of  Earl  A.  Marshall.) 

contract,  and  it  is  only  a  d.ui3licate  of  the  contract 

that  we  have  ah-eady  in  evidence. 

The  Court:  It  would  not  make  any  difference 
then  if  you  have  an  executed  contract. 

Mr.  Rankin:     Yes. 

The  Court :  Then  we  will  leave  out  100  and  start 
with  101-A.   101-A  to  106,  inclusive,  are  admitted. 

(Envelope  postmarked  September  13,  1950, 
marked  Defendants'  Exhibit  101-A,  received 
in  evidence.)  [4] 

*     *     * 

Mr.  Rankin:  Did  you  estimate  the  area  of  this 
part  of  Lot  8  which  we  are  calling  Lot  8  for  con- 
venience? Did  you  estimate  the  area? 

A.     Yes,  I  calculated  the  area. 

Q.  What  was  the  area  of  that  part  which  was 
purchased  by  the  Plastinoes  east  of  the  highway  ? 

A.     I  haven't  got  it  here.    It  is  on  the  map,  38. 

Q.     34.74?  A.     That  sounds  reasonable. 

Q.     That  is  on  your  map  ? 

A.     That  is  on  the  map. 

The  Court:     34.74? 

Mr.  Rankin :     Yes,  acres ;  34.74  acres.  [8] 
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W.  M.  DOCKERY 
a  witness  iDroduced  in  behalf  of  plaintiffs,  having 
been  first  duly  sworn  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Rankin:  [10] 

*     *     * 

Q.  (By  Mr.  Rankin)  :  From  your  work,  did 
you  come  to  an  estimate  of  the  total  amount  of 
standing  timber  on  this  property  at  some  previous 
time?  A.     Some  previous  time? 

Q.  Yes,  did  you  come  to  a  conclusion  within  a 
short — within  a  year? 

A.  You  mean  what  they  would  be  on  that  land 
altogether  before  it  was  logged? 

Q.     Right,  sir. 

A.  Well,  I  have  the  amount  that  I  figured  out 
that  was  logged  and  the  amount  that  is  [11] 
standing. 

The  Court:     Give  it  to  us. 

Q.     (By  Mr.  Rankin)  :    What  are  those  amounts  ? 

A.  The  amount  that  w^as  logged  was  321,750 
board  feet. 

The  Court:     Wliat  is  that  amount? 

The  Witness:     321,750  board  feet. 

Mr.  Rankin :     321,750  board  feet. 

The  Court :     How  much  is  standing  ? 

The  Witness:     Standing  is   102,000   board   feet. 

The  Court:     102,000. 

Q.     (By  Mr.  Rankin) :     Making  a  total  of  what  ? 
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(Testimony  of  W.  M.  Dockery.) 
A.     Making  a  total  of  423,750  board  feet.  [12] 


Q.  What  amount  of  that  was  spruce,  first,  that 
was  cut  and  removed? 

A.     The  total  was  28  trees,  100,140  feet. 

Q.     Of  what? 

A.     Of  spruce,  and  there  was  221,610  of  hemlock. 

Q.     How  about  that  that  was  standing? 

A.  Total  number  standing  was  102,000  feet  al- 
together. 

Q.     How  much  hemlock  and  how  much  spruce  ? 

A.     27,000  hemlock  and  75,000  spruce.  [13] 


Redirect  Examination 
By  Mr.  Rankin: 

Q.  Wliat  would  you  say  as  to  the  quality  of  the 
timber  that  was  taken? 

A.     The  quality  of  the  timber  that  was  taken? 

Q.     Yes.  [16] 

A.     I  would  say  that  it  was  a  pretty  good  quality. 

Q.     Did  you  have  evidence  of  peeler  logs? 

A.  Well,  a  No.  2  log  would  make  a  peeler  log, 
and  I  know  there  were  lots  of  No.  2's  there.  There 
should  have  been. 

Q.  What  condition  did  you  find  the  property 
in  as  to  logs  that  were  dicarded?  Were  they  left 
there,  not  hauled  off  the  property  after  cutting? 

A.  Well,  the  ground  is  just  the  same  as  any 
logged  area  would  be  after  it  has  been  logged.  The 
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(Testimony  of  W.  M.  Dockery.) 

slash  is  still  there  and  is  a  fire  hazard;  never  had 

been  cleaned  off.  [17] 


AV.  HENRY  THOMAS 

a  witness  produced  in  behalf  of  plaintiffs,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 


Direct  Examination 
By  Mr.   Rankin: 

Q.  Mr.  Thomas,  did  you  have  any  indications  of 
where  the  lines  of  Lot  8  were^  A.     No. 

Q.     How  did  you  get  those  indications'? 

A.  Earl  Marshall  made  a  survey  of  lot  8  in 
question.  I  did  not  see  him  personally  in  the  field, 
but  I  had  his  map,  and  I  identified  his  lines  and 
went  to  the  points  on  the  four  corners  of  the  tract. 

Q.     Have  you  seen  his  map?  A.    Yes. 

Q.     Exhibit  37  in  this  case?  A.     I  have.  [20] 

Q.  Did  you  have  it  with  you  when  you  made 
your  run  on  these  lines'?  A.     Yes. 

Q.  Who  was  with  you  at  the  time  you  made  this 
run   of  these   lines'? 

A.     W.  M.  Dockery  and  Michael  Plastino. 

Q.  Did  you  do  anything  in  connection  with 
checking  what  Mr.  Dockery  had  done  in  his  estimate 
of  standing  and  felled  and  removed  timber,  the 
stump  cruise'? 
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A.  I  made  a  casual  check  of  a  few  of  the  stumps 
with  Dockery  this  way.  We  would  agree  on  the 
stump  diameter,  and  he  would  give  me  his  opinion 
as  to  the  volume  of  the,  the  net  volume  of  mer- 
chantable timber  in  that  tree,  and  I  agreed  with 
him. 

Q.  Did  you  when  you  made  this  joint  inquiry 
as  to  the  stump  cruise  and  standing  timber  have 
any  disagreement?  A.     No. 

Q.     About  the  quantity? 

A.     No  material  disagreement. 

Q.  You  just  heard  Mr.  Dockery 's  testimony, 
did  you,  as  to  the  quantity  that  he  found  there? 

A.     I  did. 

Q.  Assuming  from  j^our  inspection  of  the  prem- 
ises with  Mr.  Dockery  and  from  his  testimony  that 
there  was  423,750  board  feet  divided  into  spruce 
and  hemlock  in  the  quantities  that  I  believe  you 
have  heard  and  understand,  do  you  have  any 
opinion  of  the  fair  market  value  of  the  merchant- 
able standing  [21]  timber  upon  this  property  as 
of  the  month  of  June,  1952  ?  A.     I  have. 

Q.  Will  you  state  what  your  opinion  of  that 
fair  market  value  of  that  standing  timber  at  that 
time  may  be?  A.     $3,049.61. 

Q.  $3,049.61.  Did  you  find  in  your  inspection  of 
Lot  8,  as  we  are  using  that  expression  here,  and 
you  understand  what  is  meant  by  Lot  8? 

A.    I  do. 

Q.  It  is  the  same  as  described  in  Mr.  Marshall's 
map?  A.     I  do. 
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Q.  Did  you  find  any  slashings,  trash,  discarded 
logs,  or  anything  of  that  nature  left  on  that  prop- 
erty? A.     Yes. 

Q.  From  your  experience,  did  that  constitute  a 
fire  hazard?  A.     It  certainly  does. 

Q.     Have   you   any   idea,   Mr.    Thomas   what   it 

would  take  in  the  matter  of  expenditure  to  comply 

with  the  state  law  in  clearing  that  Lot  8  of  those 

slashings?  [22] 

*     *     * 

Q.    Will  you  answer  it,  please? 

A.  To  put  that  acreage  that  had  been  logged  in 
Lot  No.  8  under  full  compliance  with  the  State  Fire 
Protection  Rules,  I  am  of  the  opinion  it  would 
cost  from  $350  to  $400  as  a  lump  sum. 

Mr.   Rankin:     Your  witness. 

Cross-Examination 
By  Mr.  Rand : 

Q.  Mr.  Thomas,  was  your  estimate  of  the  mar- 
ket value  that  of  the  standing  timber  on  this  Lot  8 
in  June,  1952? 

A.  It  is — that  lump  sum,  Mr.  Rand,  includes 
the  timber  that  was  removed  and  the  timber  that 
is  left  standing. 

Q.     As  of  June,  1952  ?  A.     As  of  June,  1952. 

Q.  The  estimate  of  value  was  dependent  upon 
the  quantity  of  timber  estimated  by  Mr.  Dockery, 
was  it?  A.     It  was. 
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Q.  On  the  quality  of  the  timber  which  was 
estimated  by  him  [23]  also^ 

A.  To  a  certain  extent,  Mr.  Rand,  I  was  able 
to  form  my  opinion  as  to  the  propable  quality  of 
the  timber. 

The   Court:     Probable  what? 

The  Witness :  Quality,  your  Honor.  Most  of  the 
timber  had  been  logged,  and  the  only  way  that 
you  had  of  measuring  the  probable  quality — and  I 
use  that  expression  advisedly — is  by  the  size  of  the 
stump  and  the  length  of  the  tree.  It  is  an  estimate 
and  an  opinion  sure  and  simple. 

The  Court:  I  think  first  you  ought  to  tell  us 
what  the  value  of  the  logged  timber  and  what  was 
the  value  of  the  standing  timber  remaining.  Do 
you  have  that? 

The  Witness:     I  could  figure  it  very  quickly. 

The  Court:     Let  us  hear  what  that  is. 

The  Witness:  This  will  be  rounded  off  to  the 
nearest  dollar  if  you  do  not  mind. 

The  Court :     That  is  all  right. 

The  Witness:  The  timber  that  was  removed, 
the  fair  market  value  is  $2,437. 

The   Court :     The   balance   for   the   standing 

The  Witness:  The  balance,  the  fair  market 
value  of  the  timber  left  is  $612,  in  my  opinion. 

The  Court:  Wliat  value  did  you  assign  to  the 
spruce  and  what  value  to  the  hemlock? 

The  Witness:  I  had  to  break  it  down,  your 
Honor,  a  little  further  than  that.  I  put  the  spruce 
pulp  logs  and  [24]  the  spruce 
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Mr.  Winslow:     Spruce  what? 

The  Witness:  Spruce  pulp  logs  and  the  hemlock 
pulp  logs  in  at  a  unit  value  of  $6  per  thousand. 

The  Court:     $6  per  thousand  standing? 

The  Witness:     No,  standing  and  logged. 

The  Court:  I  mean  before  it  was  logged  you 
came  to  the  conclusion  it  was  worth  $6  ? 

The  Witness:  That  is  right.  The  hemlock  saw 
logs,  of  which  there  was  only  88,000,  in  my  opinion 
I  appraised  at  a  unit  value  of  $7.50  a  thousand, 
and  the  small  amount  of  spruce  saw  logs,  75,000,  at 
$11  a  thousand. 

The  Court:  Could  you  tell  by  looking  at  the 
stump  and  the  top  what  percentage  of  merchantable 
timber  there  was  in  the  portion  that  was  removed? 

The  Witness:     Fairly  closely. 

The  Court:  Is  it  your  testimony  that  you  and 
Mr.  Dockery  came  to  the  same  conclusion  as  to  the 
amount  of  stumpage? 

The  Witness :  I  agree  with  his  amount  of  stump- 
age,  yes,  sir. 

The  Court:  Is  that  not  very  rare  for  tw^o  ap- 
praisers who  look  at  the  same  timber  to  ever  arrive 
at  the  same  conclusion  ? 

The  Witness :  You  are  talking  about  appraisers. 
I  am  talking  now  about  cruising. 

The  Court:  Cruising,  that  is  what  I  am  talking 
about.  [25] 

The  Witness:  That  is  right.  Now,  if  I  may 
explain  this,  in  checking  Dockery 's  cruise,  my 
only  check,  as  I  said  previously,  was  by  going  to  a 
certain  stump.  We  would  agree  on  the  stump  diam- 
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Q.  They  would  not  be  feasible  for  ordinary 
residential  traffic,  would  they? 

A.  Well,  I  think  not,  in  this  respect,  that  I 
believe  that  they  would  be  in  the  wrong  location 
if  you  wanted  to  develop  that  property.  [39] 


RUTH  C.  PLASTINO 
a  plaintiff,   called   in  behalf  of  plaintiffs,   having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct   Examination 
By  Mr.  Rankin : 

Q.    Where  do  you  live,  Mrs.  Plastino? 
A.     At  1423  Madrona  Drive,  Seattle,  Washing- 
ton. 

*  *     * 

Q.  Did  you  know  about  this  purchase  of  this 
tract  at  the  time  it  was  made  on  the  7th  of  Novem- 
ber, 1945?  A.     Yes,  sir. 

Q.     How  did  you  happen  to  know  about  it? 

A.  My  daughter  called  me  from  Tillamook  by 
telephone. 

Q.  Did  they  explain  to  you  the  nature  of  this 
property?  A.     They  did.  [47] 

*  *     * 

Q.  What  did  you  find  in  connection  with  the 
character  of  this  property?  Will  you  describe  it? 

A.  We  found  on  the  highway  a  quarter  of  a  mile, 
the  property  included  a  quarter  of  a  mile  on  the 
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highway  that  would  make  very  fine  entrance  for  a 
motel  below,  and  as  we  hiked  up  a  very  short  dis- 
tance through  the  trees,  and  the  lay  of  the  land  was 
quite  level  where  we  figured  we  could  put  in  some 
nice  residences  that  would  overlook  the  town  and 
the  bay  and  out  into  the  ocean,  and  we  found  streams 
in  there  running  right  from  practically  the  top  of 
the  property  down  to  the  highwa.y.  It  had  a  very 
lovely  possibility  of  nice  I'esidential  homesites  in 
correspondence  with  some  very  fine  homes  right 
across  the  highway  overlooking  the  same  views, 
as  we  saw,  from  this  tract  of  land  that  we  purchased 

there.  [48] 

*     *     * 

Q.  (By  Mr.  Rankin)  :  How  long  did  the  chil- 
dren carry  this  contract? 

A.  They  bought  it  in  1945,  in  November.  They 
asked  us  to  advance  the  money  for  it,  which  we  did, 
and  they  made  several  payments  until  she  took  very 
ill,  and  we  gave  them  the  money  for  their  payments. 

Q.  How  long  did  you  continue  and  did  they 
continue  to  make  the  payments  in  their  name? 

A.  I  would  say  approximately — they  bought  it 
in  1945,  and  I  believe  it  was  towards  the  beginning 
of,  the  last  of  1946,  or  the  beginning  of  1947,  we  had 
made  the  payments  to  them,  and  then  they  assigned 
it  over  to  us. 

Q.  I  will  hand  you  this  Exhibit  24,  and  ask  you 
if  you  can  identify  what  those  are? 

A.  These  are  checks.  That  is  the  receipt  for 
their  down  payment,  and  then  checks  by  the  daughter 
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and  son-in-law  and  [49]  then  by  my  husband  and  some 
Railway   Express  receipts  by  myself  of  the  pay- 
ments on  the  property.  [50] 


Q.  When  you  omitted  to  make  payments  as  this 
record  shows,  on  the  month,  what  was  done  with 
respect  to  interest? 

A.  We  added  the  interest  to  the  balance  of  the 
principal,  and  on  the  next  payment  we  deducted 
from  the  $25  the  interest  of  the  previous  payment 
and  the  payment  we  were  making  and  put  the 
balance  of  that  $25  and  deducted  it  from  the — would 
you  say  grand  total  or  full  total?  [51] 

Q.     Balance  due?  A.     Balance  due. 

*     *     * 

The  Court:  You  admit  that  the  contract  was 
varied  to  that  extent  so  as  to  permit  deduction 
of  the  interest  each  month  rather  than  semi-annu- 
ally? 

Mr.  Winslow:     It  was. 

The  Court:  It  is  admitted,  Mr.  Rankin,  so  you 
do  not  have  to  prove  that. 

Mr.  Rankin:     Thank  you. 

Q.  Now,  take  the  letter  of  August  16,  1948,  that 
same  fall.  Did  you  have  permission  to  skip  pay- 
ments? A.     Yes,   Mr.    Rankin. 

Mr.  Winslow:  We  object  except  as  the  letter  so 
states. 

Mr.  Rankin:     That  is  the  reason  I  am  asking 
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about  it.That  is  the  reason  I  put  the  letter  in  the 
pre-trial  order  rather  than  try  to  interpret  it  my- 
self. 

Q.  Did  you  skip  payments  in  accordance  with 
that  letter? 

Mr.  Winslow:  That  still  calls  for  a  con-  [52] 
elusion. 

The  Court:     Yes;  objection  sustained. 

Mr.  Rankin :  Would  the  Court  look  at  this  letter 
then? 

The  Court:  If  it  is  in  evidence.  Offer  it.  It 
speaks  for  itself,  and  the  records  of  pa\Tnents  speak 
for  themselves.  If  she  skipped  payments,  it  shows  on 
the  document  that  has  been  admitted,  No.  25. 

Mrs.  Plastino,  did  you  rely  on  the  letter  that  you 
have  in  your  hand  at  the  time  you  missed  some 
payments  1 

The  Witness:  Yes,  your  Honor,  we  wrote  and 
asked  for  permission  to  miss  some  payments  due  to 
illness  and  unemployment. 

The  Court:     Very  well.  Proceed. 

Q.  (By  Mr.  Rankin)  :  Were  you  ever  told  any- 
thing any  different  than  what  those  letters  dis- 
closed ?  A.     Never  at  any  time. 

Q.  There  is  no  claim  that  he  modified  this  in 
any  writing  or  made  any  demand  for  payment, 
but  there  is  a  claim  by  Mr.  Mills  that  he  orally  told 
you.  Did  he  ever  orally  tell  you  that  you  were  not 
performing  your  contract  ? 

A.  At  no  time  was  there  ever  a  mention  ()f 
anything  of  that  type  at  all. 
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Q.  Did  he  ever  make  any  demand  for  install- 
ments orally  or  in  writing  ■?  A.     Never. 

Q.     Did  he  ever  tell  you  you  were  in  default? 

A.     Never.  [53] 

Q.     Either  orally  or  in  writing?  A.     Never. 

Q.  Did  he  ever  give  you  any  notice  that  he  was 
changing  what  he  had  specified  in  these  two  letters, 
Exhibits  2  and  6?  A.     No,  sir,  never. 

Q.  Did  he  ever  specify  a  time  when  he — ^when 
you  were  required  to  perform  either  in  full  or  in 
part?  A.     No,  sir,  at  no  time. 

Q.  Did  he  ever  make  any  demand  for  install- 
ments ?  A.    Never. 

Q.     Or  for  full  payment,  either  one? 

A.     Neither  one,  sir. 

Q.     Did  he  ever  tender  any  deed? 

A.     No,  sir. 

Mr.  Winslow:     Objected  to  as  wholly  immaterial. 

Mr.  Rankin:  It  is  my  understanding  that  when 
you  are  suing  for  specific  performance  you  must 
show  these  things,  and  I  agree  to  it  to  that  extent, 
and  that  is  the  basis  of  my  inquiry. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Rankin)  :  Did  he  ever  foreclose 
this  contract?  A.     No,  sir,  never. 

Q.     Or  attempt  to  foreclose  it?  A.     No,  sir. 

Q.  You  received  a  letter  from  Mr.  Mills  about 
January,  dated  January  30,  1951;  did  you  not?  [54] 

A.     Yes,  sir. 

Q.  In  which  he  says,  "Your  contract  was  can- 
celed?" 
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The  Court:     Show  her  the  letter. 
Mr.  Rankin:     Yes,  it  is  in  the  Mills'  deposition. 

(Deposition  produced.) 

Q.  (By  Mr.  Rankin) :  I  show  you  what  has 
been  marked  here  as  Plaintiffs'  Exhibit  18. 

The   Court:     Is  that  the  letter  of  January  30"? 
Mr.  Rankin :     That  is  right. 
The  Court:     Is  there  any  objection? 
Mr.  Winslow:     No. 
The  Court:     It  may  be  admitted.  [55] 
*     *     * 

Q.  (By  Mr.  Rankin)  :  You  recall  that  letter  of 
January  30th,  saying  the  contract  was  canceled  on 
the  first  of  January?  A.     Yes,  sir. 

Q.  Had  you  on  the  1st  of  January  or  at  any  time 
previous  to  this  letter  of  January  30th,  received 
any  indication  that  your  contract  was  not  in  the 
same  condition  and  status  that  it  was  at  all  times 
since  August,   1948? 

Mr.  Ralston:  I  object  to  that  question,  your 
Honor,  unless  the  question  explains  what  contract 
he  is  referring  to. 

Mr.  Rankin:  Exhibit  1.  I  thought  it  was  under- 
stood by  everybody.  If  the  court  please,  perhaps,  I 
can  save  a  little  time.  I  feel  a  great  pressure  here  to 
keep  moving.  We  have  specified  the  original  con- 
tract as  Exhibit  1,  and  then  when  Mr.  Mills  came 
along  with  two  letters  of  November  and  August,  Ex- 
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liibits  2  and  6,  we  found  a  change  in  that  contract, 
and  in  our  nomenclature  throughout  the  case  we 
have  called  that  changed  contract  "said  contract" 
as  opposed  to  Exhibit  1.  Now,  if  we  can  still  use 
that  language,  it  will  save  a  lot  of  time  in  specify- 
ing. 

The  Court:  You  may  use  any  language  you 
desire. 

Q.  (By  Mr.  Rankin)  :  Did  you  find  any  change 
in  said  contract?  Do  you  understand  what  I  mean 
when  I  say  thaf?  Do  you  understand  what  I  mean 
when  I  say  "said  contract'"? 

A.  No,  I  think  I  missed  the  first  question  be- 
tween you  and  the  interruption.  If  I  may  have  it 
again [56] 

Mr.  Rankin:  Let  us  understand  each  other  first, 
Mrs.  Plastino.  A.     Yes. 

Q.  When  I  speak  of  Exhibit  1,  I  speak  of  the 
original  sales  contract  between  the  Mills  and  the 
Hogans.  A.     That  is  right ;  I  understand  that. 

Q,  Then  when  Mr.  Mills  wrote  you  two  letters 
of  November  29,  1946,  which  is  Exhibit  2,  and 
August  16,  1948,  which  is  Exhibit  6,  you  are  claim- 
ing, are  you  not,  that  those  modified  or  changed  the 
original  contract  ?  A.     That  is  right. 

Q.  Now,  then,  when  wq  come  to  this  modified 
or   changed   contract   we   call   it   "said   contract." 

A.     That  is  right. 

Q.  When  I  refer  to  it  I  refer  to  Exhibit  1  as 
modified  by  these  two  letters? 

A.     That  is  right. 
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Mr.  Winslow:  I  want  it  strictly  understood 
that  the  defendants  I  represent  do  not  construe  it 
that  way,  but  for  questioning,  yes,  that  is  all  right. 

Mr.  Rankin:  As  long  as  this  witness  under- 
stands, that  is  all  I  am  asking  right  now. 

Mr.  Winslow:     All  right. 

Q.  (By  Mr.  Rankin) :  Had  you  had  any  notice 
of  any  kind  or  character — so  as  to  make  this  gen- 
eral— of  any  change  in  your  said  contract  after 
August,  1948,  when  he  told  you  you  [57]  could  skip 
payments  ?  A.     Never. 

*     *     * 

Q.  From  August,  1948,  which  was  evidenced  by 
Exhibit  6,  up  to  January  30,  1951,  evidenced  by  Ex- 
hibit 18,  was  there  any  change  in  your  method  of 
payment  and  the  credits  taken,  interest  charged, 
taxes  charged,  any  different  process  than  evidenced 
b}^  these  installment  payments,  Exhibit  24,  where 
you  listed  all  those  payments  as  made? 

A.     There   was   no   change. 

Q.  Over  those  years  you  adopted — do  I  imder- 
stand  you  correctly,  over  those  years  you  adopted 
the  same  methods? 

A.     As  Mr.  Mills  originally  suggested.  [58] 

The  Court:     That  is  Exhibit  25;  not  24.  Proceed. 

Mr.  Rankin:  That  is  right.  Thank  you,  your 
Honor.  24  is  the  detail,  and  25  is  the  summary. 

Q.  AVhen  did  you  receive  Mr.  Mills'  so-called 
cancellation  letter  of  January  30,  1951,  Exhibit  18? 

A.     February  7,  1951. 
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Q.  Can  you  tell  the  Court  why  you  were  so  long 
in  receiving  that  letter?  A.     Yes. 

Q.     What  was  the  reason? 

A.  Our  daughter  was  very  ill,  and  we  had  gone  to 
Bremerton  over  the  week  end. 

Q.     Where  does  she  live? 

A.     Bremerton,  Washington. 

Q.  Do  you  know  what  day  January  30th  was, 
1951,  what  day? 

A.     I  believe  it  was  on  a  Friday. 

Q.     When  you  returned 

A.  We  returned  on  Sunday,  and  that  was  Feb- 
uary  4th,  and,  working  all  week,  we  generally  write 
or  pay  bills  or  make  checks  on  Sunday,  and  on  Sun- 
day, the  4th,  we  made  a  check  of  $25  to  Mr.  Mills. 

The  Court:     On  what  day? 

The  Witness:     On  Sunday,  the  4th. 

The  Court:     4th  of  February* 

The  Witness:     February. 

The  Court:     You  made  out  a  check?  [59] 

The  Witness:     Of  $25  for  a  payment. 

The  Court:  You  had  not  made  payment  since 
June  of  the  previous  year,  had  you  ? 

Mr.  Rankin :  I  am  coming  to  that.  I  hoped  to  ex- 
plain this  payment  first. 

The  Witness :  May  I  explain  a  little  before  that, 
or  shall  I  explain  this  payment? 

Q.  Let  us  center  our  attention  right  now  on  Sun- 
day. 

A.  All  right,  we  made  this  payment  on  February 
4th,  a  Sunday.  Now,  being  a  holiday,  Sunday,  we 
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might  have  dated  the  check  the  5th  for  Monday, 
but  we  mailed  that  either  Sunday  night  or  Monday 
morning  when  I  went  to  work. 

*  *     * 

Q.     (By  Mr.  Rankin) :     Then  what  did  you  do? 

A.  We  worked  Monday  nights  until  nine  o'clock. 
My  husband  came  down  to  dinner.  We  had  dinner 
together,  and  we  went  home,  and  then  he  called  me 
to  tell  me  there  was  mail.  He  said,  *'We  have  a 
receipt  here  from  the  postman  of  a  registered 
letter."  Thursday  I  went  to  the  post  office  before 
work  and  picked  up  that  registered  letter,  and  when 
I  opened  the  letter  it  had  in  it  this  letter  from  Mr. 
Mills  telling  up  [60]  that  our  contract  was  cancelled 
as  of  the  1st  of  Januar}^ 

*  *     * 

The  Court:  I  have  given  you  a  little  extra  time, 
hoping  that  you  have  had  opportunity  to  look  over 
all  the  exhibits.  I  am  going  to  renew  my  suggestion 
that  you  now  designate  the  exhibits  of  plaintiff  to 
which  you  object. 

Mr.  Ralston:  If  the  Court  please,  Mr.  Winslow 
and  have  gone  over  the  entire  list  of  Plaintiffs'  Ex- 
hibits during  the  intermission.  We  are  going  to 
object  at  this  time  to  the  following  exhibits:  First, 
Exhibits  28,  27,  28  and  29. 

Mr.  Rankin :     Exhibits  23,  27,  28,  29. 

The  Court :     Is  that  all. 

Mr.  Ralston:     That  is  all. 
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The  Court :     All  of  the  other  exhibits  of  plaintiff 
listed  in  the  pre-trial  order  are  admitted.  [61] 


Q.  (By  Mr.  Rankin)  :  I  hand  you,  Mrs.  Plas- 
tino, Exhibits  20  and  20-A  and  ask  you  now  to  put 
those  exhibits  in  the  [65]  chronological  statement 
of  what  occurred  as  you  are  giving  it. 

A.     I  just  have  one. 

Mr.  Rankin :     There  is  a  check  attached  there. 

A.  Oh,  I  beg  your  pardon.  This  is  the  check  that 
we  had  sent  out  on  Sunday  to  Mr.  Mills. 

Q.  Pardon  me.  Perhaps  you  should  have  Exhibit 
19  along  with  it.  I  think  you  will  need  that. 

(Presenting  exliibit.) 

A.  This  is  a  copy  of  the  letter,  carbon  copy  that 
I  had  typed  at  my  husband's  dictation  to  Mr.  Mills 
stating  that  our  daughter  had  been  very  ill  and  hav- 
ing eighteen  teeth  extracted  during  her  pregnancy, 
and  I  expected  to  take  care  of  her  working,  and  my 
husband  had  been  out  of  work,  and  we  had  just 
gotten  her  settled  down,  and  we  would  appreciate 
his  waiting  and  giving  us  permission  to  skip  pay- 
ments when  we  were  short.  \^Q6^ 

*     *     * 

Q.  (By  Mr.  Rankin) :  Did  you  send  that  letter 
which  is  marked  Exhibit  19  to  Mr.  Mills  before  you 
received  his  letter  of  cancellation? 

A.     Absolutely  did. 

Q.    Did  that  letter  enclose  the   check,   Exhibit 
20-A,  which  is  attached  to  the  envelope  and  not  to  || 
that  letter?  A.     That  is  right. 
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Q.  Were  those  forwarded  in  that  envelo^je 
marked  Exhibit  20? 

A.  Well,  this  envelope  is  the  envelope  that  Mr. 
Mills  sent  back  to  us  with  his  cancellation,  with  the 

check.   [67] 

*  *     * 

Q.  Do  you  recall,  Mrs.  Plastino,  when  you  did  re- 
ceive that  letter,  Exhibit  18,  dated  January  30th  ? 

A.     Yes,  sir. 

Q.     When? 

A.  I  went  down — the  first  response  when  the 
registered  letter  comes  and  no  one  is  home,  they  take 
it  back  and  bring  it  to  us,  and  the  second  response, 
if  there  is  no  answer,  a  note  is  left  in  the  mailbox. 

Q.  That  response  came  on — I  think  February 
2nd  was  a  Friday,  a  Saturday  in  1945? 

A.  Due  to  the  war  condition,  we  had  no  Satur- 
day delivery  of  mail,  and  Sunday  I  had  made  out 
this  check  to  Mr.  Mills  and  mailed  it,  and  Monday, 
as  I  said,  we  worked  until  nine  o'clock  at  night,  and 
Mr.  Plastino  came  from  his  work  and  met  me,  and 
we  had  dinner,  and  when  he  went  home  at  six  or 
seA^en  o'clock,  whatever  the  dinner  hour  Avas,  he 
went  home  and  called  me  of  the  mail  that  was  there 
and  told  me  there  was  a  notice  of  registered  letter 
left  in  the  mailbox. 

Q.     When  did  you  pick  up  the  registered  letter? 

A.     Tuesday  morning  of  the  7th  I  went  down  to 

the  post  office.  [68] 

*  *     * 

Q.  (By  Mr.  Rankin) :  The  Court  made  in- 
quiry about  why  you  had  these  delays  in  payment. 
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Without  going  into  too  great  detail,  will  you  give 
a  sufficient  statement  to  cover  why  you  did  not  make 
these  payments  at  regular  intervals  and  why  you 
did  skip  them  from  time  to  time? 

A.  Well,  after  Mr.  Mill  told  us  it  was  all  right 
to  skip  the  six  payments,  he  was  sorry  Sally  was  ill 
and  we  could  skip  the  six  payments  and  any  other 
payments  when  we  were  short.  I  tried  from  time 
to  time,  with  Avorking  and  taking  care  of  this  sick 
gill  and  going  back  and  forth  with  her  little  chil- 
dren, I  tried  to  keep  him  posted  that  we  were  trying 
to  get  on  our  feet  and  would  make  payments  just 
as  soon  as  we  could  and  try  to  pick  up  the  back  pay- 
ments. 

Q.     Did  you  write  him  letters  to  that  effect? 

A.  You  have  carbon  copies  of  my  letter  that  I 
wrote  him. 

Q.     AVhy  didn't  you  make  the  payments'? 

A.  Mr.  Plastino  was  working  for  the  govern- 
ment as  an  inspector  for  Rent  Control,  and  those 
jobs  were  being  closed,  and  he  was  laid  off.  We  were 
helping  my  son-in-law  who  was  called  home  from 
different  jobs  because  of  my  daughter's  serious  ill- 
ness and  the  babies  that  she  had,  and  we  were  really 
practically  taking  care  of  two  families,  and  we  wrote 
Mr.  Mills  from  time  to  time  that  we  were  under 
terrific  [69]  pressure  and  appreciated  his  letting  us 
miss  these  payments.  [70] 

*     *     * 

The  Court:  I  was  going  to  tell  you  my  view  of 
th(>  law  at  this  time  for  what  it  may  be  worth.  If  I 
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am  incorrect,   you  may  straighten  me   out,   but   I 

think  it  might  shorten  the  testimony. 

It  seems  to  me  that  where  a  person  buys  prop- 
erty on  a  contract  and  makes  payments  over  a 
period  of  two  or  three  years,  particuhirly  after  re- 
ceiving the  type  of  letter  that  was  received  by  the 
Plastino 's  to  the  effect  that,  "You  may  skip  a  pay- 
ment," and  particularly  where  payments  have  been 
skipped,  the  holder  of  the  contract  may  no  longer 
rely  on  the  [71]  provisions  in  the  contract  to  the 
effect  that  time  is  of  the  essence  and  that  prior  to 
the  time  that  a  default  oi-  a  forfeiture  is  declared  a 
written  notice  must  be  given  to  the  party  giving  him 
a  reasonable  time  within  which  to  make  up  the  past 
due  pa^T^nents.  I  think  that  on  the  basis  of  the 
testimony  I  have  heard  from  plaintiff — of  course, 
I  have  not  heard  the  testimony  from  Mr.  Mills — that 
the  forfeiture  should  not  have  been  made,  particu- 
larly in  view  of  the  letter,  Exhibit  16,  and  particu- 
larly in  view  of  Exhibit  17,  if  that  was  actually 
sent  and  received.  [72] 

*     *     * 

The  Court:  When  was  the  original  contract  re- 
corded, on  the  29th  of  August,  1949? 

Mr.  Rankin:     Right. 

Mr.  Winslow:  And  endorsed  thereon  an  assign- 
ment from  Hogans  to  the  plaintiffs. 

Mr.  Rankin:     Yes. 
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Mr.  Rankin:  Do  I  understand  that  Exhibits  27, 
28  and  29  are  now  admitted"? 

The  Court :  27,  28  and  29  are  admitted  for  what 
they  are  worth.  [81] 

*        -x-       * 

Q.  Mrs.  Plastino,  I  hand  you  Exhibit  13,  13-A, 
and  13-B  and  call  your  attention  to  certain  check 
marks  that  are  after  the  dates  of  payments  as  given 

in  that  instrument. 

*     *     * 

Q.  Those  check  marks,  were  they  on  there  when 
you  sent  that  instrument  to  Mr.  Mills? 

A.     No,  they  were  not. 

Q.     Were  they  on  there  when  it  was  returned? 

A.     Yes,  that  is  right. 

Q.  That  letter  shows  the  only  criticism  that  Mr. 
Mills  had,  is  that  correct,  that  is,  the  one  cent  dif- 
ference is  all?  A.     That  is  correct. 

Q.  After  you  went  there  in  November  of  1945, 
how  many  visits  did  you  make  to  Tillamook  to  this 
property  between  that  and  January,  1951  ? 

A.     AVe  were  there  in  1947  and  again  in  1949. 

Q.     At  what  time  m  1947  and  1949? 

A.  The  last,  the  last  two  weeks  of  August.  That 
would  just  take  us  beyond  the  last  of  the  month 
getting  back  to  work  [82]  just  after  Labor  Day  of 
both  years.  We  took  our  vacations  at  the  same 
scene. 

Q.     At  those  times  did  you  see  Mr.  Esther  Mills  ? 

A.  Those  were  the  only  two  times  I  have  ever 
seen  Mr.  Mills  excepting  now. 

Q.  At  those  occasions  did  he  have  anything  to 
say  about  your  payments  or  the  lack  of  payments? 
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A.     Not  a  word ;  not  a  word. 

Q.  Did  he  make  any  demand  upon  you  for  pay- 
ment? A.     Not  a  thing;  not  a  word. 

Q.     For  performance?  A.     No,  sir. 

Q.  In  general,  without  going  into  detail  of  your 
conversation,  what  was  the  substance  of  your  con- 
versation ? 

A.  In  1947  after  my  daughter  had  written  me 
and  we  had  taken  over  the  property  because  of  her 
financial  condition,  he  sliowed  Mr.  Plastino  and  I 
from  the  highway  the  approximate  lines  of  the  prop- 
erty we  were  buying.  That  was  in  1947. 

Q.     What  was  the  next  time  you  visited? 

A.  And  in  1949  after  my  daughter  and  son-in- 
law  had  assigned  the  contract  over  to  Mr.  Plastino 
and  I  we  went  in  to  see  him,  and  Mr.  Plastino  asked 
him  to  go  to  the  courthouse  and  acknowledge  the 
contract  in  order  that  he  might  have  it  recorded. 

Q.  Those  were  all  the  matters  that  you  remember 
that  had  any  bearing  on  this?  [83] 

A.  All  outside  of  the  fact  that  when  he  told  us 
when  we  finished  paying  up  the  contract  he  didn't 
have  any  use  for  the  water  front.  He  knew  we 
were  going  to  use  it  for  residence,  and  we  could  have 
it. 

Q.  In  your  correspondence  are  you  thoroughly 
familiar  with  all  that  transpired  with  Mr.  Mills 
and  with  your  husband?  A.     Yes,  sir. 

Q.  You  said  this  morning  something  about  tak- 
ing dictation  through  typewriting. 

A.     Well,  most  generall.y  Mr.  Plastino  will  write 
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it  off  in  handwriting,  and  I  will  type  it  and  a  carbon 

copy,  and  he  signs  it. 

Q.     That  is  your  familiarity 

A.     That  is  our  procedure. 

Q.  I  hand  you  this  Exhibit  14  and  ask  you  if 
that  is  the  first  time  you  became  aware  of  any  tax 
payments  that  were  not  confined  to  the  property 
you  were  bujdng? 

A.     Yes,  this  was  written  by  me. 

Q.     Is  that  your  notice  to  Mr.  Mills "? 

A.     Yes,  sir. 

Q.  Did  you  get  a  reply  from  Mr.  Mills  about 
thaf?  A.     Yes,  we  did. 

Q.  I  hand  you  Exhibit  15  and  ask  if  at  any  time 
you  ever  received  any  information  from  Mr.  Mills 
correcting  the  taxes  that  he  had  charged,  correcting 
the  amount  of  the  taxes  that  he  had  charged?  [84] 

A.     Never. 

Q.  Was  there  ever  any  segregation  of  Lot  8  as 
disclosed  by  this  map?  A.     No. 

Q.  From  the  the  residue  of  Lot  8  as  it  is  covered 
in  the  government  survays  ? 

A.  No,  Mr.  Plastino  requested  it,  but  it  was 
never  done. 

Q.  When  did  you  first  have  notice  that  timber 
had  been  taken  from  your  lot  that  you  were  buying 
under  contract? 

A.  I  believe  on  the  evening  of  Tuesday,  let's  see, 
Sunday  was  the  23rd,  Monday  the  24th.  I  would  say, 
I  believe,  on  Tuesday,  the  25th,  in  the  evening  after 
we  saw  Mr.  Mills. 
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Q.     What  year?  A.     1953. 

Q.  Had  Mr.  Mills  at  any  time  ever  advised  you 
in  any  manner  that  he  was  selling  the  timber  off  of 
your  i3roperty  or  this  propert}^  you  had  under  con- 
tract? A.     Didn't  have  any  idea  at  all. 

Q.  There  is  some  evidence  that  you  had  made 
tenders  on  February  2nd  and  the  letter  of  Hatha- 
way, August  24th,  and  a  tender  into  court.  Did  you 
make  those  covering  from  1951  to  the  time  in  1953, 
did  you  make  any  oral  tenders  in  addition  to  those 
to  Mr.  Mills  for  the  rest  of  the  amount  due  under 
your  contract? 

A.  On  Monday,  August  23rd  or  24th,  we  talked  to 
Mr.  Mills  personally,  of  1953.  [85] 

Q.     Where? 

A.  At  his  fishing — his  place  of  business  at  Bay 
City,  Oregon. 

Q.     What  did  he  say  ? 

A.  We  went  to  him.  He  was  not  in  at  first,  and 
we  went  back  later  in  the  afternoon  and  waited 
until  he  came.  At  Mr.  Hathaway 's  suggestion  we  told 
him  that  we  came  over  to  see  if  we  could  pay  him 
up  in  full  and  could  get  the  deed  to  the  property. 
He  told  us  that  he  had  cancelled  our  contract,  asked 
if  we  received  a  letter.  We  said  we  had  never  re- 
ceived a  foreclose,  ' '  We  have  a  letter  from  you. ' '  He 
said,  "You  missed  some  payments,  and  I  paid  the 
taxes;"  that  he  had  paid  the  taxes,  and  we  had 
missed  the  payments. 

Q.     Did  he  offer  to  sell  you  the  property? 
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A.  He  said,  ''I  foreclosed  on  you  because  I  was 
paying  the  taxes  and  you  missed  some  payments."  I 
reminded  him  he  had  written  us  a  letter  telling  us 
it  was  all  right  if  we  missed  six  payments,  any  pay- 
ments if  we  were  short.  I  told  him  we  had  to  get 
Mr.  Hathaway,  he  was  the  attorney,  and  we  had 
seen  him.  He  says.  "Has  Hathaway  got  the  letter?" 
I  said,  "yes,  he  has."  He  said,  "I'll  tell  you,  I  will  sell 
you  the  propei"ty  for  $1,200."  I  said,  "You  ought  to  be 
ashamed  to  offer  that  property  to  us  for  another 
sale  when  we  have  already  paid  in  close  to  $900." 
Then  Mr.  Plastino  stepped  up  and  said,  "We  are 
not  interested  in  any  repurchase  of  this  property. 
We  came  here  at  the  suggestion  of  [86]  Mr.  Hatha- 
way to  offer  you  the  full  amount  including  interest 
of  what  we  owe  on  that  property  and  ask  for  a 
deed."  He  said,  "We  feel  it  is  best  to  try  to  settle 
this  and  saAe  us  both  money  without  going  into 
court."  He  said,  "You  can  go  back  to  Hathaway.  I 
don't  give  a  damn  whether  you  go  to  court  or  not. 
I  have  a  smarter  lawyer  than  you  have,  and  two  or 
three  hundred  dollars  in  court  doesn  't  mean  anything 
to  me. 

Q.     Did  you  visit  the  property  at  that  time  ? 

A.  Not  until  we  w^ent  back  to  Mr.  Hathaway  and 
gave  him  the  message  of  Mr.  Mills  and  left  our 
check  with  him  that  he  was  going  to  send  to  Mr.  Mills. 

Q.     Did  you  go  back  on  the  property? 

A.  We  ate  dinner  and  then  went  back  to  the 
property. 
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Q.     What  did  you  find  there? 

A.  We  found  a  road  there  and  thought  at  first 
it  was  a  county  road,  and  we  walked  up  and  we 
found  this  14  foot  cat  road,  and  trees  in  the  road- 
ways, slashings  and  as  we  walked  up  we  saw  all  the 
timber  gone  so  we  went  back  home,  and  the  next 
morning  we  went  down  and  reported  it  to  Mr. 
Hathaway. 

Q.     Did  you  take  any  pictures? 

A.  Not  that  day.  We  took  the  pictures  the  next 
day  or  two  after  we  told  Mr.  Hathaway  what  had 
happened  over  there.  He  told  us  if  he  were  us  he 
would  try  to  find  out  who  cut  the  logs  in  there  and 
how  they  were  cut. 

Q.     What  did  you  take  the  pictures  for?  [87] 

A.  To  show  the  condition  of  the  property  and  the 
slashings  that  were  left  in  the  roadway  and  the  way 
the  propert.y  had  been,  I  would  say,  from  what  he 
had  wanted  to  purchase  it  for.  It  had  practically 
been  just  devastated  as  far  as  trees  and  shrubs, 
natural  growth  on  the  property. 

Mr.  Rankin:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Winslow:  [88] 

•«■     *     * 

Q.  Now,  the  record  shows  that —  you  have  testi- 
fied of  receiving  this  notice  from  Mr.  Mills,  a  letter 
stating  your  contract  had  been  cancelled.  You  re- 
m(^mber  that;  do  you  not?  A.     Yes,  sir. 


94  Michael  R.  Plastino,  et  ux. 

(Testimony  of  Riitli  C.  Plastino.) 

Q.  Have  yon  exer  written,  telephoned,  or  cor- 
responded Avith  Mr.  Mills  in  any  way  after  receiving 
that  letter  along  abont  the  1st  of  February,  1951? 

A.     On  the  advice  of  my  attorney  in  Seattle 

Q.     Jnst  answer  my  question,  please. 

A.     No.  [98] 

■Sfr         *         * 

Redirect  Examination 
By  Mr.  Rankin:  [113] 

•X-        *        -x- 

Q.  How  did  you,  after  January  30,  1951,  when 
you  got  the  alleged  cancellation  letter,  again  com- 
municate with  Mr.  Mills  ? 

A.  My  attorney  in  Seattle  said,  "AVhen  a  man 
sends  }^ou  back  a  check  and  tells  you  he  is  going  to 
foreclose,  your  move  is  not  the  next  one;  it  is  his, 
and  you  wait  until  you  get  a  notice  of  foreclosure, 
and  you  have  your  check  ready  to  tender  to  your 
attorney." 

Q.  You  did  not  get  any  notice  of  foreclosure 
from  Mr.  Mills?  A.     Not  at  all. 

Q.  Did  your  attorney  say  that  you  had  gotten  a 
letter   of   foreclosure.  A.     No. 

Q.  Well,  then,  I  did  not  understand  your  answer. 
"When  you  got  this  letter  of  cancellation  did  you 
discuss  it  with  your  lawyer? 

A.     That  is  right. 

Q.     Your  lawyer's  advice  was  what? 

A.  Was  to  sit  tight  and  wait  until  I  got  a 
notice  of  foreclosure. 
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Q.     Did  he  say  further  what  you  should  do? 

A.  Then  he  said,  'Tf  T  were  you,  I  would  get 
my  contract  up-to-date  and  take  your  last  state- 
ment from  the  man  you  are  huying  it  from  and  be 
ready  to  tender  that  check  into  court  to  save  your 
equity  in  the " 

Q.  Was  that  the  reason  you  made  no  further 
communication  [114]  with  Mr,  Mills? 

A.     That  is  ri^ht. 

Q.  When  you  delivered  this  $675 — was  it  a 
check?  A.     That  is  right. 

Q,  $675  check,  was  that  a  check  that  you  had 
from  the  previous  series  of  pa^Tnent? 

A.     No,  sir. 

Q.     Where  did  you  get  the  number? 

A.  We  have  a  letter  from  Mr.  Mills,  on  the 
back  on  it,  telling  us  what  the  balance  was.  When 
we  wrote  back  up  to  ask  if  our  balance  was  correct, 
the  taxes  were  ahvays  a  little  bit  confusing,  he 
said  that  our  balance  to  date  is  so  much.  That  is  the 
letter  we  had  from  him.  [115] 
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ESTBER   MILLS 
defendant,  called  in  his  own  behalf  and  on  behalf  of 
defendants,  having  been  first  dnly  sworn,  was  ex- 
amined and  testified  as  follows:  [121] 


Cross-Examination 

By  Mr.  Rankhi:  [128] 

*     *     * 

Q.  (B,Y  Mr.  Rankin)  :  You  took  up  with  them 
the  matter  of  their  payments  when  they  were  there 
in  1948  or  1949?  A.     Yes,  sir. 

Q.  You  never  made  any  written  demand  on 
them?  A.     No,  sir. 

Q.  After  1948  and  1949  they  continued  to  be 
delinquent  or  even  skipped  payments ;  did  they  not  *? 

A.     T  think  so;  yos,  sir. 

Q.     They  did,  didn't  they? 

A.     Yes,  sir,  I  think  so. 

Q.  Did  you  make  any  objection  after  1948  or 
1949?  A.     No,  sir.  [130] 

Q.     AVhy  not? 

A.     I  am  not  much  of  a  hand  to  write  letters. 

Q.  You  wrote  some.  It  was  not  important  enough 
for  you  to  have  your  contract  kept  up-to-date  that 
you  would  write  them  if  you  were  insistent  upon 
their  making  their  payments? 

A.  I  tried  in  every  way  I  could  to  have  those 
people  pay,  everything  to  help  them  in  all  I  could, 
paid  their  taxes,  everything  else. 
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Q.  Now,  you  say  at  the  time  you  sold  that  it 
was  worth  $50;  is  that  true?  A.     Yes,  sir. 

Q.  Didn't  your  conscience  hurt  you  when  you 
charged  these  kids  $1,575. 

A.  I  don't  believe  it  does  if  they  come  after  you, 
I  don't  know  that  it  does. 

Q.     It  does  not  hurt  your  conscience? 

A.     Pardon? 

Q.     It  does  not  hurt  your  conscience? 

A.     No.  [131] 

Q.     I  think  that  is  probably  true. 

Mr.  Ralston:     I  move  to  have  that  stricken. 

Mr.  Rankin:     That  is  agreeable. 

Q.  You  say  you  did  not  laiow — the  reason  for 
your  putting  it  down  to  $50  was  because  you  did 
not  know  it  had  been  logged  off  before ;  is  that  right  ? 

A.     That  is  right. 

Q.  I  hand  you  Plaintiff's  Exhibit  No.  11  dated 
April  6,  1949,  and  ask  you  if  that  is  your  recollec- 
tion now  of  when  it  was — ask  you  whether  or  not 
you  have  any  recollection  now  about  that  property 
being  logged  off? 

A.     The  question  is  what  now? 

Q.  Does  that  refresh  your  memory  to  the  effect 
that  you  did  know  as  early  as  April,  1949,  that  it 
had  been  logged  off?  A.    Yes,  sir. 

Q.  You  also  passed  judgment  on  the  timber  that 
was  left  there  in  1949  also  in  that  letter,  didn't  you? 

A.     No,  sir. 

Q.     Don't  you  say,  tell  these  people  that  yon  do 
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not  think  it  is  worth  their  while  to  attempt  to  log 

the  rest  of  that? 

A.     Well,  yes,  no  specific  price.  [132] 


SIGMUND  WENDLING 

a  defendant,  called  in  his  own  behalf  and  in  behalf 
of  defendants,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows :  [139] 

*     *     * 

Q.  When  you  sold  this  timber  you  attempted  to 
sell  it  to  the  Publishers'  Paper  Company,  did  you 
not,  Mr.  Wendling?  A.     I  did. 

Q.  What  price  were  you  putting  on  it  [152] 
then? 

A.  The  exact  price  that  I  was  trying  to  get,  $1,- 
500  out  of  it.  That  is  all  I  wanted  out  of  it,  just  what 
I  had  in  it. 

Q.  I  call  your  attention  to  Exhibit  30  which  is 
the  agreement  between  Publishers'  Paper  Company 
and  Sigmund  J.  Wendling  and  ask  you  if  you 
fixed  any  price  there  for  the  timber  that  you  were 
selling?  A.     That  is  right. 

Q.     You  did  ask  them  how  much  per  thousand  ? 

A.  They  stated  a  price  they  would  give  me  per 
thousand,  and  it  was  put  into  this. 

Q.     You  agreed  to  sell  it  for  that? 

A.     I  did. 

Q.     What  were  the  prices  then? 
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A.  The  price  here  is  $31  per  thousand  on  No.  2 
and  No.  3,  spruce  and  hemlock. 

Q.  Did  you  think  that  was  a  fair  price  at  that 
time? 

A.  That  was  more  than  a  fair  price.  I  was 
tickled  to  death  if  I  could  have  got  that. 

Q.  Quite  a  bit  more  than  you  testified  as  to  the 
value  now?  That  was  quite  a  bit  more  than  you 
would  testify  as  to  the  value  now? 

A.     It  isn't  worth  that  much  now  at  all.  [153] 


W.  HENRY  THOMAS 
recalled,  testified  as  follows:  [159] 

*     *     * 

Redirect  Examination 
By  Mr.  Rankin: 

Q.  Mr.  Thomas,  from  your  experience,  where 
there  is  a  stumpage  cruise  with  some  subsequent 
tally  that  indicates  accurately,  such  as  the  cruise  of 
a  third  party  who  is  competent  to  make  cruises, 
what  has  been,  in  your  experience,  the  relevancy  of 
the  stumpage  cruise  with  respect  to  an  actual  cruise 
or  an  actual  tally,  I  should  say? 

A.     Well,  they  have  been  A^ery  close. 

Q.  What  degree,  if  any,  of  variation  does  your 
experience  tell? 

A.  I  would  want  to  modify  that,  but  I  would  an- 
swer that  this  way,  Mr.  Rankin :  Cruising  timber  in 
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itself  is  not  an  exact  science.  Ten  per  cent  leeway, 
plus  or  minus,  is  not  out  of  line.  When  you  get  into  a 
stimip  cruise,  if  the  stump  cruise  is  made  properly, 
the  man  making  that,  knowing  the  inaccuracy  or 
the  errors  that  are  apt  to  develop  in  a  timber  [171] 
cruise,  has  to  be  more  conservative,  and  he  must 
allow  for  other  things,  unforeseens.  I  would  just 
say  that  in  a  stumi3  cruise  you  could  be  off  15  per 
cent  plus  or  minus.  [172] 


RAY  DOUGLAS 

a  defendant,  called  in  his  own  behalf  and  in  behalf 
of  the  defendants,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Winslow: 

*     *     * 

Q.  What  did  you  do  with  the  contract  or  what- 
ever you  got  from  Mr.  Mills  ?  What  did  you  do  with 
it? 

A.  Well,  Mr.  Wendling  came  up  to  the  beer  tav- 
ern. My  brother  and  I  operate  a  beer  tavern,  and 
Mr.  Wendling  and  I  got  acquainted  through  there. 
He  would  come  in  and  drink  a  bottle  of  beer  once 
in  a  while,  and  he  was  asking  me,  said  he  heard 
there  was  a  little  bunch  of  timber  over  there.  He 
wanted  to  know — he  knew  that  I  knew  Joe  Mills, 
I  had  dealt  with  Mills.  We  had  a  couple  of  deeds. 
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Q.    A  little  louder.  [175] 

A.  He  financed  for  a  couple  of  deeds.  So  he 
says  he  would  like  to  get  hold  of  that  little  bunch 
of  timber  over  there  just  to  hold  him  through  the 
summer.  He  didn't  have  nothing  to  do,  and  he  told 
me  that  he  would  give  me  a  hundred  dollars  if  I 
could  make  a  deal  with  Joe.  He  didn't  know  Joe, 
and  I  knew  Sig.  I  says,  "Well,  if  I  can  get  the 
timber  for  you,  it  won't  cost  you  a  dime.  You  are 
a  good  customer  of  mine.  I  will  do  what  I  can." 
He  says,  ''I  will  give  him  $1,500  for  it  if  you  can  get 
it."  So  he  gave  me  the  cash,  fifteen  one  hundred 
dollar  bills.  I  went  up  to  Joe's  Cannery.  Joe  said, 
"Sure,  you  can  have  it  for  that."  We  went  up  to 
the  place,  and  Joe  wrote  out,  got  the  description  of 
the  land  where  it  was  at.  He  wrote  me  out  a  con- 
tract for  it.  I  took  it  back  to  the  beer  tavern.  Wendl- 
ing  was  still  there.  I  signed  my  name  to  it  right 
over  to  him,  and  Mr.  AVendling  had  the  contract. 

Q.     You  gave  Mr.  Mills  Mr.  Wendling's  money? 

A.     I  gave  Mr.  Mills  the  $1,500  cash.  [176] 

*  *     * 

Cross-Examination 

By  Mr.  Rankin:  [179] 

*  *     * 

Q.  "V\niat  did  he  say  about  your  buying  the 
property,  or  how  much  did  he  ask  you  to  pay  for 
the  property?  Didn't  he  offer  to  sell  you  the  whole 

Lot  8? 


102  Michael  R.  Plastino,  et  ux. 

(Testimony  of  Ray  Douglas.) 
A.     You  mean  the  timber  or 


Q.  Well,  I  do  not  know.  I  am  asking  you.  Didn^t 
ho  oifer 

A.  No,  I  asked  Joe  what  he  would  take  for  the 
timl)er.  He  said,  "What  will  you  give  me  for  if?" 
"Well,"  I  said,  "I  got  $1,500  I  can  give  for  it." 

Q.  Then  didn't  he  say,  "I  will  sell  you  the  land, 
too"?  A.     Yes. 

Q.  Yes,  and  how  much  did  he  want  for  the  land 
outside  of  the  timber  if  you  would  buy  it? 

A.  He  offered  the  lot  and  timber.  He  says,  "You 
can  have  the  land."  I  says,  "I  don't  want  it."  [180] 


CLARENCE  K.  WARREN 
a  defendant,  called  in  his  own  behalf  and  in  behalf 
of  defendats,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 

By  Mr.  Winslow:  [182] 

*     *     * 

Q.  Wliu  assisted — did  you  have  any  partnership 
or  any  joint  operation  with  any  other  of  the  de- 
fendants ? 

A.     George  Hodgdon  and  I  logged  it. 

Q.     That  is  what  I  am  trying  to  find  out. 

A.     Yes. 

Q.  Now,  let  me  ask  you  this.  Where  did  you  sell 
your  logs  that  were  taken  off  of  that  property? 


vs.  Esther  Mills,  et  ux.,  et  al.  103 

(Testimony  of  Clarence  K.  Warren.) 

A.     Sold  it  to  Publishers'  Paper  at  Manhattan. 

Q.     Any  other  place  ? 

A.  We  sold  approximately  around  9,000  feet  to 
the  Oregon  Pulp.  We  sold  three  loads  of  short  logs 
on  a  short  log  truck  which  would  run  about,  oh,  I 
would  say  it  would  have  been  around  twenty-five  to 
three  thousand  feet  to  the  load  that  we  sold  to  the 
Oregon  Pulp. 

Q.     How  much  did  you  sell  to  Publishers'? 

A.  Oh,  I  would  say  around  165,000  feet,  160,- 
000  or  165,000,  something  like  that. 

Q.  Did  you  and  Mr.  Hodgdon  remove  from  that 
property  all  the  timber  that  was  taken  out?  Was 
there  any  other  timber  taken  out  except  by  you  and 
Mr.  Hodgdon?  A.     No,  sir.  [185] 

*  *     -jf 

Q.  What  timber  was  left  there  when  the  oper- 
ation folded  up? 

A.  Well,  I  figured  there  was  around  approxi- 
mately 75,000  on  the  west  side  of  the  creek.  I  went 
in  there,  and  I  felled  and  bucked  in  there,  I  figured 
40,000  feet. 

Q.  Half  of  it  was  felled  and  bucked  and  the 
rest  of  it  was  standing? 

A.     The  rest  of  it  was  standing.  [186] 

*  *     * 

Mr.  Winslow:  I  just  want  to  get  the  transac- 
tion. Did  Mr.  Harveston  take  over  the  balance  of 
this  timber?  A.     Yes,  sir,  he  did. 

Q.     Did  he  pay  you  anything  for  it? 
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A.  He  gave  me  $225,  a  check  for  $225,  and  I 
paid  for  the  contract.  It  was  $25  for  drawing  up  the 

contract.   [190] 

*     *     * 

The  Court:  For  $225  after  you  obtained  an  ex- 
tension from  Mr.  Mills,  is  that 

The  Witness:  Yes,  I  went  to  Mr.  Mills  and 
asked  for  some  more  time. 

The  Court:     To  remove  it? 

The  Witness:  Yes,  the  time  was  up.  I  think  it 
vas  the  5th  of  October,  and  I  went  to  Mr.  Mills, 
and  I  asked  him  if  I  could  have  more  time  on  it, 
and  he  says,  "You  sure  can,"  he  says,  "How  much 
do  you  want?"  I  said,  oh,  "Give  me  a  year  on  it." 
He  said,  "Well,  let  us  make  it  up  for  six  months,  and 
if  you  need  any  more  j^ou  come  back,  and  I  will 
give  it  to  3'ou."  And  I  turned  around,  and  I  sold 
it  to  Red  Harveston  then. 


Cross-Examination 
By  Mr.   Ranl^in: 

Q.  Mr.  AVarren,  when  you  started  your  dealing 
with  this  timber  did  joii  make  any  investigation  as 
to  tlie  title  to  it?  A.     No,  I  didn't.  [191] 

Q.  That  is,  did  you  ask  Mills  whether  he  had 
any  oTitstanding  contract? 

A.     I  did  not  know  Joe  Mills  at  the  time. 

Q.  Did  you  make  any  investigation  on  the  rec- 
ords of  the  county  ?  A.     No,  sir. 


vs.  Esther  Mills,  et  iix.,et  al.  105 

(Testimony  of  Clarence  K.  Warren.) 

Q.  When  the  Plastinoes  spoke  to  you  did  tliey 
tell  you  that  they  did  not  know  who  would  be  made 
defendants  in  this  case;  that  that  was  up  to  their 
attorney  % 

A.  They  told  me  that  Joe  Mills  was  the  one  they 
would  hold  liable. 

Q.  Just  answer  my  question,  Mr.  Warren.  Did 
they  tell  you  that  who  would  be  made  defendants  was 
up  to  their  attorney?  Who  would  be  made  defend- 
ants in  this  case  was  up  to  their  attorney? 

A.     No,  sir.  [192] 

•Sfr         *         * 

Q.  So  you  do  not  know  what  was  taken  off  by 
you  in  the  shape  of  board  feet? 

A.     Yes,  I  do.  We  took  out  165  to  170,00  feet. 

Q.    All  right,  how  do  you  know  that  ? 

A.     Well,  we  got  paid  for  that  anyway. 

Q.  Where  is  the  scale  upon  which  you  were 
paid?  [194] 

A.     George  Hodgdon  has  it. 

Q.     You  do  not  have  any  records  of  that  nature  ? 

A.  No,  sir,  he  had  his  own  bookkeeper,  and  she 
took  care  of  the  whole  works.  [195] 

*     *     * 

Q.     Did  you  know  Lyle  Simmons  in  this  deal? 
A.     Yes,  sir. 

Q.     AYhen  did  you  meet  him? 
A.     I  have  knew  him  for  five  years. 
Q.     AYhen  did  you  meet  him  in  respect  to  the 
deed? 
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A.  I  wont  to  him,  asked  him  if  he  wanted  to  go 
into  partners  with  me  on  it. 

Q.     Did  you  buy  any  of  Simmons'  interest? 

A.    No,  sir. 

Q.     Do  you  know  who  did  buy  Simmons'  interest? 

A.     Yes,  sir. 

Q.     Who?  A.     George  Hodgdon. 

Q.  Do  you  know  what  he  paid  Simmons  for  his 
interest?  [198] 

A.  Well,  he  told  me,  I  think  it  was  around  $400. 
That  is  for  his  labor. 

Q.  You  and  Hodgdon  were  in  partnership  on 
this;  were  you  not? 

A.     Yes,  we  were. 

Q.  Did  you  know  how  much  your  partner  paid 
Simmons  for  his  interest  in  the  timber? 

A.  It  was  either  $400  or  $450;  I  don't  know 
which. 

Q.  Simmons  would  not  go  on  with  this  deal, 
would  he?  A.     No. 

Q.     Why  did  he  get  out? 

A.  Well,  because  I  didn't  get  a  contract  on  it 
right  away.  [199] 
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LYLE  SIMMONS 

defendant,  called  in  his  own  behalf  and  in  behalf  of 
the  defendants,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows :  [237] 


Cross-Examination 
By  Mr.  Rankin: 

Q.  Did  you  give  all  of  that  conversation,  Mr. 
Simmons  ? 

A.  Possibly  not.  I  don't  remember  just  exactly 
all  that  conversation  w^e  did  have. 

Q.  Do  you  recall  that  in  that  conversation  you 
said  you  got  out  because  the  job  stunk? 

A.     I  did. 

The  Court:  What  do  you  mean  by  the  fact  that 
the  job  stunk? 

The  Witness:  At  that  time  we  was  working  in 
there  without  a  contract.  We  never  had  anything  to 
show  that  we  should  be  in  there. 

The  Court :  From  whom  did  you  think  you  ought 
to  have  a  contract? 

The  Witness:  Mr.  Wendling.  He  was  the  man 
that  Warren  dealt  with  on  the  timber,  but  for  some 
reason  they  kept  putting  it  off. 

The  Court :     Did  you  know  about  the  Plastinoes  ? 

The  Witness:  I  did  not  know  a  thing  about  the 
matter  until  he  come  to  my  house. 

The  Court:  That  is  what  you  mean  when  you 
said  that  the  job  stunk;  you  thought  you  ought  to 
have  a  contract? 

The  Witness:     That  is  right,  just  the  same  as  we 
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wore  in  there  stealing  it.    Withont  a  contract  we 

had  no  hnsiness  [241]  in  there. 

Q.  (By  Mr.  Ranklin)  :  Did  you  inquire,  make 
any  title  research  or  have  any  inquiry  about  it  your- 
self? A.     Not  a  bit.  [242] 


OSCAR  TITTLE 
defendant,  called  in  his  own  behalf  and  in  behalf  of 
defendants,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 

By  Mr.  Winslow:  [243] 

*  *     * 

Q.  Well,  now,  this  one  item  has  been  developed 
here  that  it  was  your  equipment  that  built  this  road 
in  on  this  Lot.  8.  Do  you  know  where  that  lot  is, 
of  course?  A.    Yes,  well 

Q.     Yes? 

A.  I  didn't  know  what  lot  it  was  on.  I  built  a 
road  in  there. 

Q.  But  you  recognize  the  property,  the  lot  here 
in  court  that  we  are  talking  about  here;  do  you 
not?  A.    Yes,  I  do.  [244] 

*  *     * 

Q.     *  *  *  Let  us  see  what  you  were  paid  for  it. 

(Witness  consults  document.) 
A.     On  Mav  19,  1952,  we  moved  in  on  Mav  19th 
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and  did  some  more  work  on  May  30th,  and  on  May 

31st  we  finished  up,  and  the  total  amount  of  the 

bill  was  $283.37. 

*  *     * 

Q.     It  was  your  equipment  and  your  hired  men? 

A.  When  we  move  those  cats,  we  have  to  pilot 
them  according  to  the  State  Highway  Laws,  and  I 
piloted  the  cat  out  there  with  my  car,  and  they 
unloaded,  and  I  left.  [245] 

*  *     * 

FRANK  M.  STEVENS 
a  witness  produced  in  behalf  of  plaintiffs,  having 
l)een  first  duly  sworn  by  the  Court,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Rankin: 

Q.  Where  do  you  live,  Mr.  Stevens? 

A.  Tillamook,  Oregon. 

Q.  How  long  have  you  lived  there? 

A.  About  thirteen  years. 

Q.  What  is  your  business? 

A.  Real  estate  salesman.  [253] 

*  *     * 

Q.  (By  Mr.  Rankin) :  Have  you  an  opinion,  Mr. 
Stevens,  as  to  the  value  of  this  Lot  8? 

A.    Yes,  I  have. 

Q.  Is  this  opinion  fixed  on  the  date  of  approxi- 
mately June,  1952? 

A.     It  is  based  on  the  property  as  I  could  recon- 
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struct  as  to  the  best  of  my  ability  after  looking  it 

over.  If  that  is  the  date,  that  is  correct. 

Q.     AVhat  is  yonr  opinion  as  to  the  vahie  ? 

A.  Between  $3,200  and  $3,500.  Now,  Mr.  Kerr 
and  I  have  debated  the  question.  We  have  discussed 
it.  We  looked  it  over  together.  We  had  some  differ- 
ences of  opinion.  We  were  not  able  to  arrive  at  a 
very  definite  figure.  As  a  compromise,  however,  we 
did  agree  that  somewhere  between  $3,200  and  $3,500, 
in  our  opinion,  the  property  would  be  salable  for. 

Q.     You  looked  at  it  this  morning'? 

A.     Yes,  sir. 

Q.  What  do  you  think  the  value  of  it  is  now  as 
of  this  date? 

The  Court:     Is  that  an  issue  in  this  case? 

Mr.  Rankin :  It  shows  the  difference  in  value 
from  the  time  before  the  removal  of  timber  to  the 
date  now. 

The  Court:  No,  you  are  going  to  have  to  do  it 
immediately  after  the  removal  of  the  timber. 

Mr.  Rankin:  The  timber  was  removed,  the  last 
of  the  [261]  timber  under  the  contract,  so  far  as  we 
know,  just  prior  to  expiration  of  that  contract  in 

December,  1953. 

*     *     * 

Q.  (By  Mr.  Rankin)  :  What  do  you  think  your 
value  of  this  particular  tract,  Lot  8,  is  now? 

A.  Well,  as  a  result  of  our  observations  and 
taking  into  consideration  several  different  factors,  I 
would  consider  it  reduced  by  75  per  cent. 

Q.     Did  you  find  any  slashings,  logs,  left  on  the 
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property  ?  A.     Yes. 

Q.     When  you  inspected  this  morning? 

A.    Yes,  sir. 

Q.     Is  there  much  of  that  ? 

A.     Well,  Iwould  say  there  is  quite  a  little  bit. 

Q.  You  spoke  about  the  fact  that  you  did  not 
find  that  there  was  the  same  type  of  terrain  for 
the  purposes  of  view  in  other  places  as  there  was 
in  this  particular  tract.  Lot  8.  Can  [262]  you  en- 
large upon  your  observations  with  respect  to  that 
in  comparison  with  other  property? 

A.  Well,  the  view  from  Lot  8  I  would  consider 
(juite  extensive.  From  the,  it  would  be  the  north 
portion  of  it  on  the  south  slope  there,  the  southwest 
slope,  you  have  a  very  extensive  view  of  the  bay 
and  the  bar  and  the  ocean,  the  City  of  Garibaldi, 
Bay  Ocean,  and,  roughly  going  over  in  my  mind, 
going  back  towards  Tillamook,  a  comparable  terrain 
through  there  would  be  the  Malarky  tract  closer  to 
Bay  City.  However,  the  view  there  would  certainly 
not  be  the  same.  The  A.  F.  Coate  tract  or  what  is 
commonly  known  as  Hobsonville  Point  is,  which  is 
for  sale  and  is  excellent  view  property;  however,  I 
would  not  consider  it  exactly  the  same  category. 

Q.     Which  would  you  think  preferable  ? 

A.  Primarily  from  the  view  standpoint,  I  would 
say  Lot  8. 

Q.  Is  there  any  territory  or  an}^  part  of  this 
Lot  8  that  is  level  ? 

A.     Some  of  it;  very  little  of  it. 
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Q.     AA'itl)   T('s))('('t  to  tliat  along  ilie  T'oad,  would 
1li;i1   he  ndaptahic  to  a  motel? 

A.     Oil,  I  tliiiik  so.  [2(;:^>] 

•X-  *  * 

RICHARD  I).  KKRR 

a  witness  produced  in  bebalC  of  plaintiffs,  having 
])een  tirst  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Rankin : 


*     *     * 


Q.     TTow  lonu,-  did  you  live  in  Tillamook? 

A.     Six  years. 

Q.  During  that  six  years  what  was  youi*  occupa- 
tion and  Inisiness? 

A.  I  have  been  a  leal  estate  broker  about  four 
years. 

(^.  W'liat  did  you  do  f)rio)'  to  being  a  real  estate 
lu'oker?  A.     State  Police  Officer. 

Q.  During  those  four  years  have  you  sold  any 
])]-operty  in  Tillamook?  A.     Yes,  sir. 

Q.  1  referred  to  the  county.  Have  you  sold  any 
in  the  City  of  Tillamook?  [281] 

A.     Covmty  and  (-ity  both. 

Q.  Are  you  familiar  with  Lot  8  as  we  have 
termed  it  here?  A.     Yes,  sir. 

Q.     You  know  what  I  mean  by  Lot  8? 

A.     Yes,  sii'. 

Q.     The  Vlastino  tract.    When  did  you  see  that 
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]))operty?  A.     This  morning. 

Q.     In  r-ompany  with  whr)m? 

A.     Ml-.  Stevens. 

Q.  Did  you  satisfy  yourselves  where  the  lines 
were?  A.    Yes,  sir. 

Q.     Do  you  know  the  size  of  the  lot  ? 

A.  Yes,  sir,  that  is,  I  am  satisfied  with  the  lines 
as  they  are  brushed  out,  if  tliose  are  the  correct 
linf'.-.  T  am. 

Q.  The  testimony  is  to  the  effect  that  Mr.  Mar- 
shall did  making  some  brushing-out  of  those  lines. 
Did  you  have  any  sales  of  property  of  that  nature? 

A.    Yes,  sir. 

Q.     How  long  ago  were  those  sales? 

A.     In  the  past  two  years. 

Q.     WTiere  were  they  located? 

A.  Well,  there  was  tw^o  sales — they  are  not  en- 
tirely the  same  property. 

Q.  That  would  be  impossible,  to  get  the  exact 
property,  would  it  ?  [282] 

A.     AVithin  five  or  six  miles  of  the  area. 

Q.  In  going  over  this  property  then  what  did 
you  determine  were  its  valuable  features,  if  you 
found  any?  A.     You  mean  in  its  state  now? 

The  Court:  The  valuable  feature  that  I  would 
see  there  now. 

The  Witness:  There  still  is  some  there.  I  don't 
know  how  much  because  I  am  not  a  timber  cruiser, 
and  then  there  is  reforestation  possibilities  along 
with  the  balance  of  the  standing  timber. 

Q.     (By   Mr.   Rankin) :     What   with    respect   to 
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residential    possibilities   upon   a   development   that 

might  occur  later? 

Mr.  Winslow:  I  am  going  to  make  a  little  ob- 
jection, "might  occur,"  probably,  that  is  what  we 
are  interested  in. 

Q.  (By  Mr.  Rankin) :  Possibly,  probably,  all 
right. 

The  Witness:  Would  you  repeat  your  question, 
please  ? 

Q.  Did  you  find  any  values  there  that  might  be 
attributable  now  to  residential  purposes,  that  prob- 
ably would  occur  and  develop  ? 

A.  There  is  one  portion  of  the  property  that  has 
been  logged.  That,  if  it  was  planned  right,  might 
have  or  would  have  a  residential  value. 

Q.  You  have  told  me  where  the  other  sales,  I 
think  you  mentioned  one.  Where  are  the  other  sales 
similar  to  this? 

The  Witness:  Well,  the  other  sale  I  had  in 
mind [283] 

The  Court:  He  did  not  tell  us  where,  what  the 
sale  was. 

The  Witness :  Do  you  want  them  testified  to,  the 
lot  and  block  1 

The  Court:  If  you  have  the  name  of  the  seller 
and  the  buyer. 

The  Witness :  The  property  was  the  R.  L.  Miller 
tract,  a  20-acre  tract,  18  acres  of  timber  brush  land, 
and  2  acres  of  brush  and  a  house  sold  for  $6,000. 

The  Court:     How  many  room  house? 

The  Witness:     It  would  be  a  four-room  house, 
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and  the  other  tract  was  a  2-acre  tract  behind  Bay 

City.   That  sold  for  $250. 

Q.     (By  Mr.  Rankin) :     Similar  type  of  land? 

A.  It  would  be  a  similar  type  in  some  respects. 
I  mean,  there  would  be  variations. 

Q.  Did  it  have  view  possibilities  of  a  view  such 
as  this? 

A.  Yes.  It  would  have — I  based  that  on  what  I 
would  feel  that  a  2-  or  5-  or  8-acre  tract,  it  would 
depend  on  how  many  acres  I  w^ould  have  to  give  to 
them,  but  such  has  a  bearing*  on  the  upper  portion 
of  that  land,  is  where  I  would  base  that  variation 
of  around  $250. 

Q.  From  your  inspection  and  your  familiarity 
with  these  properties  in  and  around  Tillamook,  have 
you  an  opinion  as  to  the  value  of  Lot  8  ? 

A.     As  of  what  date?  [284] 

Q.     As  of  June,  1952? 

A.  If  that  is  the  date  before  the  timber  was 
logged  ? 

Q.     That  is  right. 

A.  I  would  place  the  value,  in  my  opinion,  of 
approximately  $3,400. 

Q.    You  say  before  the  timber  was  removed? 

A.     That  is  right. 

Q.  You  saw  the  lot  this  morning  where  the  tim- 
ber has  been  removed.  What  would  you  say  the 
valu(^  would  be  now  ? 

A.  Well,  that  would  depend  upon  how  I — or  how 
somebody  sold  the  property,  whether  it  was  sold,  if 
somebodv  went  in  and  was  able  to  sell  one  or  two 
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residential  sections  we  would  place  a  value  on  them. 
If  it  was   sold  for  a   tree   farm  and   the   balance 
standing  timber   to   a    large    company,    we    would 
place  another  value  on  it. 

Q.  Well,  the  testimony  is  it  was  purchased  for 
residential  purposes.  The  plaintiffs  claim  they  did 
not  have  in  mind  any  reforestation,  but  they  did 
have  in  mind  a  motel,  residential  purposes. 

Mr.  Winslow:  I  do  not  recall  that  testimony 
myself. 

Mr.  Rankin:  Oh,  yes,  the  daughter  told  them 
about  it.  They  went  down  there  and  confirmed  it. 

Mr.  Winslow:     I  do  not  recall  it. 

The  Witness :  What  question  do  you  want  me  to 
answer  ? 

The  Court:  The  question  is  objected  to  anyway 
because  [285]  it  would  not  make  any  difference 
what  they  had  in  mind.  The  question  is  what  is  the 
highest  and  best  use  of  that  property  at  either  of 
these  two  dates. 

Do  you  want  to  take  an  objection  to  that? 

Mr.  Rankin:  What  I  had  in  mind  was  that  it 
did  have  some  value  or  that  it  did  some  relevancy 
as  to  what  these  individuals  purchased  the  property 
for.  There  is  not  a  development  of  a  similiar  nature 
for  this  kind  of  property  that  I  know  of  around 
there.  There  is  going  to  be  one  some  day.  There 
is  somebody  going  to  have  to  pioneer  into  that 
field  of  development.  There  are  hills  there  that  have 
houses  on  them.  They  are  going  to  look  for  views; 
consequently,  if  these  people  found  a  value  there 
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for  that  and  a  desirability,  then  the  vahie  would 

follow  in  their  desire  to  improve  that  property. 

The  Court:  That  is  not  basis  of  determining  the 
damages,  Mr.  Rankin.  I  am  sure  that  if  Meier  & 
Frank  Company  wanted  to  build  a  department 
store  and  wanted  it  for  that  purpose,  it  would  be 
worth  many,  many  thousands  of  dollars,  but  you 
cannot  determine  a  value  on  a  basis  of  speculation 
and  possibility.  It  must  be  a  price.  All  these  factors 
must  be  reflected  in  the  market  value  of  the  price. 

Mr.    Rankin:     I   think   your   Honor   is   correct. 

Q.  What  would  you  say,  Mr.  Kerr,  is  the  fair 
market  value  of  Lot  8,  at  the  present  time,  taking 
into  consideration  your  [286]  experience,  the  sales 
that  you  know  of,  and  your  review  of  the  property 
itself? 

The  Witness :    Approximately  $1,200.  [287] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  F.  L.  Buck,  Acting  Clerk  of  the  United  States 
District  Court  for  the  district  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Complaint;  Answer  of  defendant  George  Hodgdon; 
Answer  of  Esther  Mills  and  Edna  Mills;  Answer 
of  Ray  Douglas,  et  al;  Pre-trial  order;  Findings 
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of  fact  and  conclusions  of  law;  Opinion;  Judgment; 
Objections  to  findings  of  fact,  conclusions  of  law 
and  judgment;  Order  overruling  objections;  Notice 
of  Appeal;  Cost  bond  on  appeal;  Designation  of 
record;  Order  for  transporting  original  papers  and 
exhibits;  and  Transcript  of  docket  entries,  con- 
stitute^ the  record  on  appeal  from  a  judgment  of 
said  court  in  a  cause  therein  numbered  Civil  7293, 
in  which  Michael  R.  Plastino  and  Ruth  C.  Plastino 
are,  plaintiffs  and  appellants  and  Esther  Mills,  et  al, 
are  defendants  and  appellees;  that  the  said  record 
has  been  prepared  by  me  in  accordance  with  the 
designation  of  contents  of  record  on  appeal  filed 
by  the  appellant,  and  in  accordance  with  the  rules 
of  this  court. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal  is  $5.00  and  that  that  the  same  has  been 
joaid  by  the  appellants. 

I  further  certify  that  there  is  enclosed  here- 
with the  reporter's  transcript  of  proceedings, 
(Volumes  1  and  2).  Under  separate  cover  we  are 
forwarding  plaintiffs'  exhibits  1  to  56,  inclusive 
and   defendants'   exhibits   100   to   106,   inclusive. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Port- 
land, in  said  District  this  13th  day  of  June,  1955. 

[Seal]  F.  L.  BUCK, 

Acting  Clerk. 

By  /s/  THORA  LUND, 
Deputy. 
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[Endorsed] :  No.  14789.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Michael  R.  Plastino 
and  Ruth  C.  Plastino,  Appellants,  vs.  Esther  Mills 
and  Edna  Mills,  Husband  and  Wife;  Ray  Douglas 
and  Pauline  Douglas,  husband  and  wife;  Siginund 
Wendling  and  Dorothy  Wendling,  Husband  and 
Wife;  Loran  D.  Haiveston,  Lyle  Simmons,  George 
Hodgdon,  C.  K.  Warren  and  Oscar  Title ;  Appellees. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed  June  14,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


120  Michael  R.  Plastino,  et  ux. 

Ill  tlie  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14789 

MICHAEL  R.  PLASTINO  and  RUTH  C.  PLAS- 
TINO, Husband  and  wife, 

Appellants, 

vs. 

ESTBER  MILLS  and  EDNA  MILLS,  Husband 
and  Wife;  RAY  DOUGLAS  and  PAULINE 
DOUGLAS,  Husband  and  Wife;  SIGMUND 
WENDLING  and  DOROTHY  WENDLING, 
Husband  and  Wife;  LORAN  D.  HARVES- 
TON;  LYLE  SIMMONS;  GEORGE  HODG- 
DON ;  C.  K.  AVARREN ;  and  OSCAR  TITTLE, 

Appellees. 

STIPULATION 

It  is  stipulated  between  the  undersigned  parties 
that  in  lieu  of  printing  the  depositions  of  Loran  D. 
Harveston,  George  Hodgdon  and  C.  K.  Warren, 
the  narrative  statement  of  their  testimony  in  such 
depositions,  which  is  recited  in  the  Pretrial  Order 
dated  May  20,  1954,  and  signed  by  the  Court  and 
the  lespectiA^e  parties  and  which  will  be  printed  in 
the  transcript  of  Record  under  the  supervision  of 
the  clerk  of  the  above  entitled  court,  is  a  fair  and 
sufficient  statement  of  the  material  matters  as  to 
appeal  before  the  appellate  court,  and  the  printing 
of  said  depositions  may  be  dispensed  with. 
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Dated  June  17,  1955. 

/s/  ROBERT  R.  RANKIN, 

Attorney     for    Plaintiffs-Ap- 
pellants. 

GEORGE  P.  WINSLOW,  and 
WM.  C.  RALSTON, 

By  /s/  WM.  R.  RALSTON, 

Attorney  for  Defendants-Ap- 
pellees, 

/s/  IRVING  RAND, 

Attorney    for    Defendant-Ap- 
pellee,   George    Hodgson. 

[Endorsed]:     Filed  June  23,  1955. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

Appellants  intend  to  rely  upon  the  following 
points  on  appeal  or  the  above-entitled  cause  that: 

1.  Jurisdiction  is  supported  by  diversity  of 
citizenship  and  an  amount  involved  in  excess  of  the 
statutory  requirement  and  applicable  appellate 
statutes. 

2.  Trial  Court  erred  in  not  finding  and  decree- 
ing the  whole  contract  between  appellants  and  ajD- 
pellees   Mills,   including   the   modifications    of   the 
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original    and   appellants   assumption   of   and   per- 
formance of  the  entire  contract  when 

(a)  Appellants  preserved  their  right  to  specific 
performance  by  their  own  performance  and  tenders, 
and 

(b)  Appellants  did  not  breach  or  abandon  the 
contract. 

3.  Trial  Court  erred  in  not  finding  and  decreeing 
appellees  Mills  breached  and  attempted  cancellation 
of  their  own  contract  as  modified  and  performed, 
when  appellees  Mills 

(a)  had  waived  material  parts  of  the  original 
contract  upon  which  their  attempted  cancellation 
was  based; 

(b)  gave  no  notice  to  appellants  of  a  reasonable 
period  for  performance  before  attempted  cancella- 
tion; 

(c)  declared  and  attempted  to  enforce  a  for- 
feiture on  waived  provisions  of  the  contract. 

(4)  Trial  Court  erred  in  not  finding  a  confed- 
eracy between  appellees  by  which  they  logged  ap- 
pellants' property  and  caused  damage  which  should 
at  least  be  doubled  in  amount. 

(5)  Trial  Court  should  have  abated  the  pur- 
chase price  in  accordance  with  the  area  purchased. 

(6)  That  appellees  come  into  court  with  ''un- 
clean hands." 
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(7)     That    appellants    are    entitled    to    specific 
performance  and  damages. 

/s/  ROBERT  R.  RANKIN, 

Attorney  for  Appellants. 

To  Wm.  C.  Ralston,  George  P.  Winslow,  and  Irving 
Rand, 

Public  Service  Building,  Portland,  Oregon, 
Attorneys  for  Appellees. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  August  10,   1955. 
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APPELLANTS'  OPENING  BRIEF 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


I.  JURISDICTION  of  the  United  States  District 
Court  for  Oregon  is  conferred  by  28  U.S.C.A.  §1332  when 
proof  resulted  in  a  stipulation  (Tr.  6)  that  diversity  of 
citizenship  existed  when  all  plaintiffs  were  citizens  of 
Washington  and  all  defendants  of  Oregon.  The  amount 


involved  exceeded  $9,810.61  which  included  $1,200  as  the 
value  of  the  land  for  conveyance  of  which  specific  per- 
formance is  asked.  This  sum  is  the  exact  amount  demand- 
ed by  owners  Mills  for  a  deed  after  his  alleged  cancella- 
tion (Tr.  92).  This  valuation  was  in  addition  to  what  had 
been  paid  by  appellants  and  after  most  of  the  timber  had 
been  removed.  Johnson  v.  Tapp,  33  F.  530,  532 ;  Mattin- 
son  V.  King,  150  F.  48,  54.  The  residue  of  the  amount  in- 
volved is  damages,  detailed  later  (p.  29). 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  over  reviewable  decisions  of  said 
District  Court  in  its  appellate  circuit  under  28  U.S.C.A. 
§1294,  and  from  all  final  decisions  of  said  District  Court 
under  28  U.S.C.A.  §1291.  The  final  decision  herein  was  an 
order  of  said  District  Court  made  on  April  25,  1955,  un- 
der Rule  73(a)  F.R.C.P.  denying  the  plaintiff-appellants' 
objections  and  motion  made  under  Rule  52(b)  F.R.C.P. 
to  correct  the  many  errors  in  the  findings,  conclusions 
and  judgment  of  said  District  Court.  Notice  of  appeal 
was  filed  May  23,  1955  (Tr.  61). 

II.  STATEMENT  OF  THE  CASE:  Appellants' 
"Contention  of  Facts"  (Tr.  12-26)  was  substantially  tak- 
en from  appellees'  depositions  and  substantially  proven  at 
trial.  (1)  The  contract  (Tr.  7)  was  between  Esther  Mills 
and  Edna  Mills,  sellers,  and  R.  F.  Hogan  and  Sally  Hog- 
an,  buyers,  husbands  and  wives,  respectively.  It  is  dis- 
closed in  several  forms — the  original,  a  photostat  copy  to 
prove  its  recording  (Ex.  1),  a  photostat  copy  attached  to 
the  complaint  and  Mills'  unexecuted  copy  (Ex.  100)  to 
show  his  accounting  of  payment  on  the  back  thereof. 


The  premises  owned  by  Mills  alone  (Tr.  7)  are  briefly 
herein  described  as  Lot  8,  situated  on  a  flat  promontory 
between  the  cities  of  Garabaldi  and  Tillamook,  having 
potentialities  for  residential  development,  with  a  view  of 
ocean,  coast  line  and  hills,  in  the  neighborhood  of  fine 
homes,  but  brushy,  timbered  and  undeveloped.  The  fea- 
tures appealing  to  the  buyers  are  described  (Tr.  74-5). 

Before  modification  the  contract  provisions  relevant 
to  errors  charged  to  the  trial  are — the  balance  of  $1,475 
of  the  purchase  price  was  to  be  paid  in  monthly  install- 
ments of  not  less  than  $25  on  the  first  day  of  each  month. 
In  addition,  buyers  were  tc  pay  taxes,  also  interest  at  6% 
on  the  unpaid  balance  semi-annually.  Time  of  payment 
and  strict  performance  were  made  of  the  essence.  On 
breach.  Mills  had  the  right  to  declare  "this  agreement  null 
and  void  and  foreclose  by  strict  foreclosure  in  equity." 
Also,  failure  by  Mills  at  any  time  to  require  performance 
by  vendees  "shall  in  no  way  affect  their  right  hereunder 
to  enforce  the  same,  nor  shall  any  waiver  by  (the  sellers) 
er  of  any  succeeding  breach  of  any  such  provision,  or  as  a 
er  of  any  succeeding  breach  of  any  provision,  or  as  a 
waiver  of  the  provision  itself"  (Ex.  1).  It  was  assigned  by 
Hogans  to  Plastinos  (Tr.  7). 

The  contract  went  into  effect  Nov.  7,  '45.  It  was  per- 
formed until  November  '46,  with  these  exceptions:  In 
April,  October  and  November  '46  buyers  failed  to  pay 
the  $25  installments  as  above  described.  Mills  did  not  fol- 
low the  contract  but  did  exactly  as  he  later  described  in 
his  letter  of  Nov.  29,  '46  (Ex.  2)  to  vendees.  The  italics 
are  ours  and  the  letter  is  as  follows : 


"Received  your  letter  regarding  interest  on  your 
contract.  /  have  not  followed  the  contract  as  it  was 
written.  I  have  charged  you  with  interest  as  you  made 
your  payments  and  appUed  the  ballance  (sic)  to  the 
principal.  In  doing  it  this  way  you  will  save  a  few 
dollars.  I  have  outlined  to  you  just  how  it  has  been 
done,  so  if  you  will  take  your  contract  and  apply 
these  payments  as  I  have  you  will  find  the  interest  is 
less,  but  you  will  owe  more  on  the  principal  than  you 
thought  you  owed. 

"The  $25.00  a  month  is  all  right  with  me.  Or  if 
you  want  to  pay  more  that  will  be  all  right  also.  But 
if  1  were  you  I  would  pay  the  $25.00  and  /  will  take 
the  interest  out  as  you  go  along. 

"/  had  to  pay  the  taxes  which  I  added  to  the  bal. 
(sic)  You  will  notice  on  your  tax  receipt  that  there 
was  one  acre  take  (sic)  off.  This  small  piece  of  land 
lies  west  of  the  highway  which  was  in  this  parcel  of 
land.  I  kept  this  out  for  some  of  the  fishermen  have 
a  small  house  on  it.  *  *  *"  (Tr.  14). 

Thereafter,  Mills  charged  the  interest  and  paid  the 
taxes  and  included  both  amounts  in  the  unpaid  balance 
(Mills  Dep.  18,  25,  26).  Mills  followed  the  above  proced- 
ure with  the  Hogans  and  the  Plastinos  (Dep.  33).  He  nev- 
er advised  the  vendees  of  any  change  in  the  directions 
given  in  Ex.  2  (Dep.  19;  Tr.  78).  Performance  was  had  by 
payments  (some  in  advance)  through  '47  and  '48  until  on 
Aug.  16,  '48  Mills  wrote  another  letter  in  answer  to  the 
vendees'  letter  (Ex.  5)  describing  the  conditions  surround- 
ing their  daughter's  family  and  asking  permission  to 
"skip"  the  August  payment  until  they  caught  up  with 
their  obligations  because  they  were  "short"  of  money 
(Tr.  76-77).  Mills  wrote: 

"Your  letter  received  and  I  am  just  getting  around 
to  answer.  I  am  very  sorry  to  hear  of  your  daughter's 
sickness  and  hope  for  the  best  for  her  recovery. 


"It  is  quite  all  right  to  skip  your  payment  for 
August  and  any  other  time  when  you  are  short." 
(Italics  ours)  (Ex.  6)  (Tr.  14-15) 

There  were  no  changes  in  the  contract  after  Aug  16, 
1948.  Plastinos  were  never  told  anything  different  at  any 
time  (Tr.  77,  96). 

II.  (2)  Practically  the  only  Performance  of  the  Con- 
tract required  of  vendees  was  payment  to  be  made  in  $25 
installments,  including  interest  and  taxes,  when  appellants 
were  not  short  of  money  (Ex.  2,6).  Vendees  were  paying 
6%  interest  for  any  delays  in  payment  (Ex.  25). 

Mills  gave  no  notice  of  failure  or  objection  to  perform- 
ance through  the  last  payment  made  about  July  1,  '50  and 
for  seven  months  thereafter.  The  terms  dictated  by  Mills 
were  followed.  There  had  been  some  "skips"  in  payment; 
taxes  and  interest  were  added  to  the  unpaid  balance  and 
installment  payments  applied  pro  tanto  (Tr.  96).  Mills 
never  made  any  written  or  oral  objection  to  delayed  pay- 
ments nor  made  any  demand  for  any  payments  of  install- 
ments (Tr.  8)  (Dep.  47). 

Appellants  wrote  Mills  (Ex.  12)  in  Feb.  '50  requesting 
a  check  of  their  accounting.  Mills  replied  in  March  (Ex. 
13)  approving  the  accounting  (Dep.  29)  except  there  was 
1^';  difference  and  they  had  made  45  installment  payments 
in  place  of  44  as  vendees  reported  (Ex.  13- A;  Dep.  p.  29  et 
seq.). 

The  first  friction  occurred  in  March  '50  when  Mills  re- 
ported $124.77  due  him  for  taxes  (Ex.  13,  46)  (Dep.  30). 
Previous  taxes  were  '46-'47,  $34.36  (Ex.  7),  '47-'48,  $40.- 
23  (Ex.  8),  '48-'49,  $55.35  (Ex.  9).  On  April  19,  '50,  appel- 


lants  complained  that  the  tax  on  tidelands  not  purchased 
by  them  was  included  by  Mills  in  their  tax  bill  (Ex.  14). 
To  this  Mills  agreed  and  took  "the  blame"  (Ex.  15;  Dep. 
43),  but  made  no  adjustment  in  the  balance  to  appellants. 
Nor  did  he  keep  his  promise  (Ex.  15)  to  have  the  taxes 
segregated  or  the  statements  sent  direct  from  the  Sheriff. 
Performance  by  appellants  is  shown  of  record  (Ex.  24, 
25;  Tr.  75-6). 

No  installment  payments  were  made  from  July  '50  to 
Feb.  '51  when  a  $25  installment  was  made  and  refused 
(Ex.  19,  20,  20-A).  Mills  had  been  previously  advised  of 
the  reasons  for  nonpayment  and  promised  payments  by 
appellants  (Ex.  16,  17).  During  this  period,  Mills  made  no 
objection.  Mills  attempted  to  concel  the  contract  Jan.  1, 
'51  (Tr.  79). 

II.  (3)  Appellants  claim  Mills  breached  their  con- 
tract when  Mills  sent  the  "cancellation"  letter  postmark- 
ed Jan.  31,  '51,  advising:  "Your  contract  was  cancelled 
January  1,  1951  for  failure  to  keep  up  your  payments  and 
taxes"  (Tr.  8;  Ex.  18).  Mills  testified  he  did  not  know  why 
he  had  attempted  to  cancel  the  contract  (Ex.  18)  (Dep. 
50).  It  was  received  by  appellants  Feb.  7,  '51  (Tr.  81)  aft- 
er receipt  by  Mills  of  appellants'  letter  of  Jan.  25,  '51  ad- 
vising they  would  soon  start  payment  and  explaining  why 
they  had  been  "short"  of  money  (Ex.  17). 

Mills  was  not  heard  from  after  his  apologetic  lettei*  of 
April  27,  '50  (Ex.  15)  until  his  letter  of  Jan.  31,  '51  (Ex. 
18).  There  were  no  answers  to  appellants'  letters  of  Sept. 
13,  '50  (Ex.  16)  and  Jan.  25,  '51  (Ex.  17).  Mills  never  did 
anything  to  terminate  appellants'  interest  in  the  contract 
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other  than  send  the  letter  postmarked  Jan.  31,  '51  (Ex. 
18)  (Dep.  49)  nor  did  he  ever  intend  to  pay  appellants 
back  their  money  (Dep.  61-62). 

II.  (4)  The  following  Tenders  under  Contract  were 
made  by  appellants  to  keep  their  contract  alive  and  sup- 
port their  claim  for  specific  performance : 

(a)  After  appellants  promise  on  Jan.  25,  '51  (Ex.  17) 
to  continue  payment  to  Mills,  appellants  by  letter  dated 
Feb.  4,  '51,  mailed  Feb.  5,  '51,  sent  a  check  for  a  $25  pay- 
ment (Ex.  17,  19,  20,  102-B)  (Tr.  82).  This  was  before 
they  received  Mills'  cancellation  letter  (Ex.  18)  (Dep. 
60).  The  check  was  dated  Feb.  5,  '51  (Ex.  20-A)  and  was 
returned  by  Millls  without  a  letter  of  transmittal  in  an 
envelope  postmarked  Feb.  7,  '51  (Ex.  20).  Found  by  the 
Court  (Tr.  56). 

(b)  A  second  tender  was  admittedly  made  orally  in 
August  or  September  '53  when  appellants  discovered  the 
destruction  to  their  property  and  offered  to  pay  "the  bal- 
ance on  the  contract"  (Dep.  61).  Mills  refused  the  offer 
unless  appellants  paid  him  an  additional  $1,200  (Tr.  92; 
Mills  Dep.  61).  This  sum  was  in  excess  of  the  amount  due. 
This  tender  was  never  mentioned  by  the  Court. 

(c)  A  third  tender  was  made  by  appellants  through 
their  attorney,  John  Hathaway,  on  Aug.  26,  '53,  by  tend- 
ering a  check  for  $675  (Tr.  95)  and  enclosing  a  form  of 
deed  acceptable  to  appellants  (Ex.  21,  21 -A,  21 -B).  This 
was  returned  by  Mills'  attorney,  Winslow,  with  a  letter 
(Ex.  22)  on  Aug.  31,  '53.  Exhibit  22  was  the  only  answer 
to  any  of  appellants'  tenders.  Appellants  claim  the  amount 
of  all  tenders  were  in  excess  of  the  amount  due  because  of 
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damage  to  the  property.  This  tender  found  by  the  Court 
(Tr.  57). 

(d)  The  fourth  and  last  tender  was  the  deposit  in  the 
District  Court  register  of  $925  when  the  complaint  was 
filed  Dec.  18,  '53.  This  tender  found  by  the  Court  (Tr.  57, 
58). 

All  tenders  were  unconditional  and  rejected  without 
citing  any  reason  except  attorney  Winslow's  letter  of 
August  1953  (Ex.  22)  which  was  directed  to  the  third 
tender  only. 

II.  (5)  Destruction  of  Contract  Property:  A  stipu- 
lation as  to  the  facts  of  the  transaction  concerning  the 
timber  is  set  forth  in  Tr.  pp.  8  to  12.  While  Ex.  1  re- 
mained unsatisfied  of  record,  on  Dec.  7,  '51  Mills  de- 
livered a  "receipt"  to  Ray  Douglas  on  payment  of  $1,- 
500,  stating  they  "hereby  sell"  all  the  timber  on  Lot  8 
(Ex.  26).  On  Dec.  8th  Ray  Douglas  signed  a  similar 
"receipt"  for  said  timber  to  Sigmund  Wendling.  On  Mar. 
5,  '52,  Wendling  delivered  a  timber  deed  to  the  Pub- 
lishers' Paper  Company  in  an  effort  to  sell  them  said 
timber,  reciting  that  he  was  the  lawful  owner,  the  tim- 
ber was  free  from  encumbrances  and  he  would  warrant 
and  defend  the  title  (Ex.  28).  At  no  time  after  Wendling 
took  his  "receipt"  from  Douglas  did  he  ever  procure  a 
deed  or  bill  of  sale  for  the  timber  (Tr.  8).  On  Mar.  13,  '52, 
the  law  firm  of  Koerner,  Young,  McColloch  &  Dezendorf 
wrote  Publishers'  Paper  Company  that  Wendling  did  not 
have  title  and  advised  their  client  how  to  perfect  title  (Ex. 
29)  and  rejected  Wendling's  offer  (Tr.  10).  Wendling  re- 
ceived this  letter  and  held  it  in  his  files  and  told  no  one 


of  it.  May  5,  '52,  Wendling  knowing  he  had  no  title  to 
the  timber,  made  an  agreement  with  the  PubHshers' 
Paper  Company  to  deliver  400  M  feet  of  spruce  and  hem- 
lock at  $31  per  thousand  for  grades  2  and  3  and  other 
grades  at  market  price  (Ex.  30).  He  did  not  specify  where 
he  would  get  the  timber,  but  testified  it  was  from  Lot  8 
(Dep ).  June  '52,  Wendling  made  an  agreement  with 

C.  K.  Warren  (Ex.  31)  in  which  Warren  contracted  to 
buy  said  timber  and  promised  to  pay  Publishers'  Paper 
Co.  $1,500  out  of  the  proceeds.  All  logs  were  to  be  de- 
livered to  Publishers.  Warren  instructed  Lyle  Simmons 
to  cut  and  he  did  cut  some  of  the  timber  (oral  agree- 
ment). May  24  to  31,  '52,  Warren  had  Oscar  Tittle  cut  a 
logging  road  through  the  property  (oral  agreement). 
July  '52,  Warren  made  a  written  contract  with  George 
Hodgdon  to  log  the  timber  on  Lot  8  and  he  agreed  to  pay 
stumpage  in  the  amount  of  $1,500.  This  operation  was 
imder  a  partnership  agreement  (Ex.  33).  Dec.  11,  '52, 
Warren  got  an  agreement  from  the  Mills,  extending  the 
time  to  take  off  standing  and  down  timber  from  Lot  8. 
On  Dec.  12,  '52,  Warren  assigned  all  his  right  to  Loran 

D.  Harveston  (Ex.  35). 

The  above  shows  the  parties,  the  exhibits  (except  the 
oral  contracts) ,  show  the  arrangements  and  the  testimony 
of  all  parties  show  the  loss  and  damage  to  Lot  8.  (Ex.  36 
is  the  highway  map  from  which  Ex.  37  (Earl  Marshall's 
survey  and  map  of  Lot  8)  is  made;  Ex.  38  gives  the  stump 
cruise  of  hemlock  and  spruce  by  W.  M.  Dockery  show- 
ing the  removal  of  321,750  board  feet  and  Ex.  38-A  is 
Dockery's  cruise  of  standing  timber,  showing  102,000 
board  feet  left.  This  total  shows  an  excess  over  Wend- 
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ling's  contract  to  deliver  400  M  feet  to  Publishers  (Ex. 
30).  Ex.  29  shows  the  Publishers'  Paper  Company's  ac- 
counting of  logs  received  from  Hodgdon  and  Warren 
totaling  212,720  feet,  sold  for  $7,145.89.  Ex.  40  shows  the 
accounting  of  the  Columbia  Paper  Mills  and  Ex.  41 
shows  pictures  taken  by  appellants  disclosing  the  condi- 
tion of  parts  of  the  property  after  logging  had  been  ef- 
fected. Those  who  cut  timber  from  Lot  8  never  had  a 
conveyance  of  the  timber  from  anyone.  They  made  no 
search  of  title  and  neither  Mills  nor  Wendling,  who  was 
a  logger,  would  cut  any  of  the  timber  themselves.  This  de- 
struction was  first  known  to  appellants  in  August  '53  (Tr. 
88,90,91). 

III.  SPECIFICATIONS  OF  TRIAL  COURT'S 
ERRORS:  The  trial  court  made,  among  others,  the  fol- 
lowing errors  respecting  its  Findings: 

1.  Failure  to  find  and  decree  the  true  contract  by 
omitting  parts  of  the  contract  to  which  the  parties  hiad 
agreed  and  performed. 

2.  Quoting  and  relying  on  a  forfeiture  clause  of  Ex.  1 
without  giving  effect  to  Ex.  2  and  6  by  which  the  for- 
feiture clause  was  waived  (Tr.  54). 

3.  Citing  failures  to  make  installment  payments  in 
some  months  during  the  years  1948,  '49  and  '50  and  im- 
plying thereby  that  appellants  breached  the  contract  and 
the  Court's  failing  to  give  effect  to  Mills  letters  (Ex.  2 
and  6)  (Tr.  15)  adopted  by  the  Court  (Tr.  55). 

4.  Stating  "the  contract  had  been  cancelled  on  Jan. 
1,  '51  for  failure  to  make  necessary  installment  payments 
or  pay  the  taxes"  (Tr.  55-6)  when  no  notice  of  rehabili- 
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tation  of  the  provision,  if  possible,  or  any  threatened 
cancellation  had  been  sent  prior  to  Jan.  30,  '51  (Ex.  18), 
nor  were  taxes  to  be  paid  to  Mills  except  in  the  balance 
payable  under  the  contract  (Ex.  2)  and  when  the  appel- 
lants were  not  short  of  money  (Ex.  6).  The  Court  made 
this  finding  on  taxes  in  the  face  of  a  stipulation  by  the 
parties  that  taxes  were  under  Ex.  2  to  be  paid  by  Mills 
and  included  in  the  unpaid  balance  on  the  contract  (Tr. 
8). 

5.  Failing  to  find  there  were  legal  and  sufficient  ex- 
planation why  installment  payments  were  not  made  and 
that  non-payment  was  excused  by  contract;  also  that 
time  essence  provision  of  Ex.  1  was  modified  and  no  no- 
tice reasonable  or  otherwise  given  to  effect  its  reestablish- 
ment  (Ex.  2,  4,  5,  6,  7  and  19). 

6.  Making  no  findings  of  fact  as  to  trespass,  destruc- 
tion of  appellants'  property  or  damages,  but  making  re- 
citals of  narrative  facts  from  which  no  conclusions  were 
drawn  (Findings  V,  VI  and  VII;  Tr.  56-57). 

7.  Erroneously  finding  appellants  had  abandoned  the 
contract  and  equitable  title  without  finding  any  fact 
which  would  conclude  abandonment.  In  its  findings  of 
abandonment,  the  Court  states  a  legal  conclusion  but 
finds  no  facts  upon  which  abandonment  could  be  based 
(Finding  IX,  Tr.  58). 

8.  Failing  to  find  appellants  had  made  timely  and 
effectual  tenders  and  that  appellees  had  not  done  so. 

9.  Failing  to  find  a  confederation  among  appellees  for 
the  unlawful  purpose  of  cutting  and  removing  timber. 
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10.  Failing  to  award  damages  for  loss  and  damage  to 
appellants'  property  and  doubling  the  same  and  award- 
ing of  reduction  in  purchase  price. 

Among  the  Court's  errors  in  the  Conclusions  of  Law 
are  these : 

1.  Giving  any  legal  effect  to  the  forfeiture  clause  of 
Ex.  1  (Tr.  58)  because  the  same  has  been  cancelled  by 
the  terms  and  effect  of  Exhibits  2  and  6  and  the  practice 
of  the  parties. 

2.  Failure  to  recognize  and  refuse  to  give  any  legal 
effect  to  Mills  letters,  Ex.  2  and  6,  wherein  Mills  had 
authorized  and  approved  the  omission  of  payments,  and 
erroneously  reinstating  the  alleged  forfeiture  authority 
without  any  act  of  Mills  even  endeavoring  to  reinstate 
the  same  and  based  on  that  error  declaring  the  contract 
null  and  void  (Tr.  58-9). 

3.  Concluding  the  appellants  had  to  communicate 
with  Mills  (Tr.  59)  when  there  was  no  obligation  to  do 
so,  either  alleged  or  proven,  upon  which  to  base  such 
alleged  failure  and  when  the  evidence  proved  communi- 
cations that  were  made  were  unanswered  by  Mills  (Ex. 
16,17). 

4.  Concluding  there  were  no  tenders  (Tr.  59)  when 
there  were  four  of  them. 

5.  Concluding  there  was  an  abandonment  of  title 
(Tr.  59)  without  any  finding  of  fact  upon  which  to  base 
the  conclusion. 

6.  Failure  to  conclude  the  appellants  were  entitled  to 
specific  performance. 
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7.  Failure  to  conclude  that  there  was  an  unlawful 
conspiracy  to  commit  a  trespass  and  removal  of  timber. 

8.  Failure  to  conclude  the  appellants  were  entitled  to 
damages. 

IV.  ARGUMENT  ON  TRIAL  COURT'S  ERRORS. 

(1)  The  contract  was  made  up  of  Ex.  1  and  two  suc- 
ceeding letters,  Ex.  2  and  6.  A  contract  can  be  created  by 
correspondence.  Shaw  Wholesale  Co.  v.  Hackbarth,  102 
Or.  80,  83.  It  is  a  judicial  function  to  construe  the  writings 
disclosed  by  the  record,  namely,  the  letters  heretofore  set 
forth.  Yreka  Lbr.  Co.  v.  Lystul-Stuveland  Lbr.  Co.,  99 
Or.  291,  296.  The  trial  court  erroneously  failed  to  decree 
when  vendees  missed  April,  October  and  November  '46 
installments,  that  Mills  did  "not  follow  the  contract"  (Ex. 
2)  ;  that  be  brought  into  existence  a  new  contract  concern- 
ing the  payment  of  interest  and  taxes,  and  when  he  wrote 
Ex.  6  he  eliminated  its  time-essence  element.  Johnson  v. 
Berns,  111  Or.  165,  173.  By  Ex.  2  Mills  authorized  appel- 
lants to  pay  $25  per  month  and  include  in  that  install- 
ment payment  of  interest  and  taxes.  By  Ex.  6  he  author- 
ized appellants  to  "skip"  installments  when  they  were 
"short"  of  money.  The  intention  of  the  parties  and  their 
acts  formed  a  new  meeting  of  minds  and  agreement,  and 
the  terms  of  Ex.  1  in  conflict  therewith  were  nullified. 
They  could  be  rehabilitated  only  by  certain  procedure 
dictated  by  law  (IV  (3)  ). 

The  only  difference  between  Exhibits  2  and  6  in  con- 
tractual relations  was  that  Ex.  2  was  ratified  and  Ex.  6 
was  given  prior  authorization,  both  were  followed  by  per- 
formance  (Tr.  76;  Ex.  24,  25,   16,   17,  20-A).  The  con- 
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struction  to  be  placed  by  the  Court  on  their  prior  per- 
formance has  been  declared  many  times.  A  typical  case 
is  Miles  v.  S.  P.  ^  S.  Ry.  Co.,  176  Or.  118,  125: 

"  **  *  *  There  is  no  more  certain  way  of  finding  out 
what  the  contracting  parties  meant  than  to  ascer- 
tain what  they  have  actually  done  in  carrying  out 
the  contract.  By  so  doing  we  learn  what  construc- 
tion the  parties  themselves  have  placed  upon  the 
terms  of  their  stipulation.'  " 

Therefore,  the  trial  court  erred  by  refusing  to  decree  the 
existence  of  a  full  contract  composed  of  three  writings 
made  by  the  parties  and  solidified  by  their  agreeable  per- 
formance for  two  and  a  half  years  (Tr.  76-77;  Ex.  24,  25) ; 
also  by  arbitrarily  selecting  a  part  only  of  one  instrument 
(Ex.  2)  and  entirely  ignoring  the  other  part  of  Ex.  2  and 
all  of  Exhibit  6.  Appellants  relied  on  these  letters  and 
were  never  told  anything  different  orally  or  in  writing 
(Tr.  77).  Neither  did  Mills  make  any  demands  for  in- 
stallment payments  orally  or  in  writing  (Tr.  78).  There 
was  no  change,  the  same  course  was  always  pursued  (Tr. 
81).  There  is  no  record  of  said  Court  giving  legal  consid- 
eration to  these  last  named  integral  parts  of  the  contract. 
"*  *  *  The  court  has  no  authority  to  read  into  said  con- 
tract any  provision  which  does  not  appear  therein,  nor 
to  read  out  of  it  any  portion  thereof."  (Italics  ours). 
City  of  Reedsport  v.  Hubbard,  202  Or.  370,  385,  the  only 
authority  cited  by  the  trial  court;  Scheuerman  v.  Mathi- 
son,  74  Or.  40,  48-49;  17  C.J.S.  §296,  p.  702.  In  Fendall 
V.  Miller,  99  Or.  610,  617,  the  court  said:  "Every  word  or 
clause  in  a  written  instrument  is  to  be  given  its  full  effect 
if  possible  to  do  so." 
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Ex.  1,  2  and  6  include  all  the  elements  of  a  contract, 
Shaw  Wholesale  Co.  v.  Hackbarth,  102  Or.  80,  92;  John- 
son V.  Berns,  111  Or.  165,  173.  The  parties  made  Ex.  2 
and  6  parts  of  their  contract.  They  were  material  parts. 
To  ignore  them  was  highly  prejudicial.  Failure  to  con- 
strue and  enforce  them  made  the  difference  between  de- 
fault and  performance. 

IV.  (2)  The  trial  court  erred  in  finding  vendees 
breached  their  contract  (Finding  IV,  Tr.  55-6).  This  er- 
ror grows  out  of  its  error  in  failing  to  find  and  give  effect 
to  all  parts  of  the  contract. 

(a)  The  trial  court  found  a  breach  on  Jan.  30,  '51 
because  no  payments  had  been  made  for  seven  months 
(Tr.  55;  Find.  IV).  But  Mills  had  told  appellants  they 
need  not  pay  when  they  were  "short"  of  money.  Ap- 
pellants told  Mills  twice  (Ex.  16  and  17)  they  were  short 
and  he  made  no  objection  until  after  he  was  advised  on 
Jan.  25,  '51  that  payments  would  be  resumed  (Ex.  16,  17). 
Supporting  these  Exhibits,  Mrs.  Plastino  describes  the 
conditions  under  which  they  were  written  (Tr.  86-87). 

(b)  The  trial  court  also  found  as  a  breach  the  failure 
to  pay  taxes  (Tr.  55-6).  It  gives  no  effect  whatever  to  the 
terms  of  Ex.  2  but  the  parties  did  include  taxes  in  the 
balance  to  be  paid  when  appellants  were  able  (Ex.  6). 

A  finding  can  not  be  legally  made  on  part  of  the  facts. 
The  omission  was  called  to  said  court's  attention  (Obj.  p. 
3,  Par.  III). 

Mills  gave  no  notice  of  a  change  of  performance  after 
Aug.  '48  (Tr.  81).  The  parties  both  pursued  the  original 
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methods  Mr.  Mills  suggested  (Tr.  81).  For  all  appellants 
knew  the  same  arrangements  and  their  performance  as 
heretofore  made  still  prevailed.  Mills  is  estopped  by  state- 
ments and  conduct  from  claiming  anything  different. 

Appellants'  confidence  in  Mills'  promises  is  shown  by 
letters  Ex.  16,  17.  If  Mills  did  not  accept  their  explana- 
tions, it  was  his  duty  to  speak. 

Without  repetition,  there  are  other  allied  matters  pre- 
venting the  trial  court's  finding  of  appellants'  alleged 
breach.  (See  "Failure  to  find  full  Contract",  p.  13) 
("Tender",  p.  16),  ("Waiver"  of  penalties,  p.  20)  ("Vend- 
ors' Breach",  p.  21),  (Failure  of  Vendors'  alleged  Can- 
cellation, p.  24),  (No  Abandonment,  p.  22). 

Based  on  the  above  facts  and  law,  the  trial  court's 
findings  of  failure  to  make  "monthly  payments"  (Find. 
IV;  Tr.  55)  and  its  conclusions  (I  and  III;  Tr.  58-9)  are 
erroneous. 

(c)  The  trial  court  mentions  only  three  of  the  appel- 
lants' four  tenders: 

(i)  Their  first  tender  was  good  (Ex.  19,  20-A).  They 
mailed  their  $25  check  on  Feb.  5,  '51.  They  received  Mills' 
cancellation  letter  postmarked  Jan.  31,  '51  on  Feb.  7,  '51 
(Tr.  81).  If  the  "cancellation"  letter  was  ineffectual,  as 
appellants  claim  (See  IV  (7)  p.  24)  neither  the  date  of 
receipt  nor  the  letter  itself  is  material.  Appellants'  tender 
was  effective  because:  (1)  It  complied  with  O.C.L.A.  72- 
101,  ORS  81.010.  If  Mills  had  objections,  he  had  to  speci- 
fy them  or  all  objections  are  waived.  Mills  made  no  ob- 
jections. He  is  now  precluded  from  making  any.  O.C.L.A. 
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72-103,  ORS  81.020.  He  simply  returned  the  check  (Ex. 
20,  20-A).  (2)  Mills'  letter  (Ex.  18)  being  ineffectual  in 
law,  Mills  had  no  right  to  refuse  the  tender,  and  on  re- 
fusal he  breached  his  contract  (IV  (5)  p.  21). 

This  tender  and  its  "positive  and  absolute  refusal" 
made  all  further  tenders  unnecessary:  since  (1)  the  law 
did  not  require  appellants  to  do  a  "vain  and  useless  act". 
Shaw  Wholesale  Co.  v.  Hackbarth,  102  Or.  80,  91;  Whit- 
ney Co.,  Ltd.  V.  Smith,  63  Or.  187,  191;  (2)  condition  pre- 
cedent to  appellants'  right  to  ask  the  court  for  specific 
performance.  West  v.  Wash.  Ry.  Co.,  49  Or.  436,  449. 
This  tender  had  another  effect  fatal  to  Mills'  claims  and 
his  affirmative  defense  of  "Abandonment"  (p.  22). 

After  appellants  had  received  Mills'  "Cancellation" 
letter  (Ex.  18)  on  Feb.  7th,  they  did  not  communicate 
with  him.  But  when  they  received  back  (Ex.  20)  their 
check  for  the  installment  payment  (Ex.  20-A)  on  Feb.  7, 
'51,  they  saw  their  Seattle  attorney  who  advised:  "When 
a  man  sends  you  back  a  check  and  tells  you  he  is  going  to 
foreclose,  your  move  is  not  the  next  one;  it  is  his,  and  you 
wait  until  you  get  a  notice  of  foreclosure,  and  you  have 
your  check  ready  to  tender  to  your  attorney"  (Tr.  94). 

(ii)  Appellants  made  two  other  tenders.  One  was 
their  oral  offer  in  August  '51  to  pay  "the  balance  on  the 
contract"  which  is  admitted  by  Mills  (Dep.  61)  and  re- 
jected by  him  when  he  demanded  an  additional  $1,200 
(Mills'  Dep.  61;  Tr.  92). 

(iii)  The  third  and  fourth  tenders  have  been  describ- 
ed  (Statement,  p.   7).  The  deposit  in  court  awaits  the 
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disposition  of  this  Court,  as  indicted  in  Equitable  Life 
Assur.  Soc.  V.  Boothe,  160  Or.  679,  683. 

IV.  (3)  Assuming  (contrary  to  fact)  that  Ex.  1  (con- 
taining the  only  penalty  clause)  was  alone  the  contract, 
appellants  prove  any  breach  of  the  contract  was  waived 
and  thereafter  the  law  required  notice  of  a  reasonable 
time  to  make  payments,  before  the  penalty  clause,  if  any 
remained,  could  be  invoked. 

It  is  reasonable  to  assume  Mills  knew  the  forfeiture 
clause  was  not  self-executing,  and  therefore  he  had  to  send 
his  cancellation  letter  (Ex.  18).  But  whether  he  knew  it  or 
not,  the  law  in  such  a  case  as  this  allows  forfeiture  only 
after  notice  and  the  allowance  of  a  reasonable  period  to 
comply  with  the  demand.  No  notice  was  ever  sent.  This 
fact  alone  is  fatal  to  Mills'  claim  of  right  of  forfeiture. 
The  courts  place  great  emphasis  upon  this  notice  of  re- 
habilitation. It  is  recognized  by  the  following  authorities: 

The  trial  court  announced  this  legal  principle  which  is 
fatal  to  Mills'  case  (Tr.  86-7).  Why  it  was  not  again  re- 
ferred to  or  followed,  is  not  known  to  appellants. 

Grider  v.   Turnbow,   162   Or.   622,   640,  quotes  from 

Epplett  V.  Empire  Investment  Co.,  99  Or.  533,  541: 

"  'Since  contracts  like  the  one  here  are  not  self- 
executing,  the  law  by  implication  introduces  into 
such  contracts  a  provision  that  the  right  of  forefeiture 
should  be  exercised  only  after  first  giving  notice  for  a 
reasonable  period  of  time,  or  rather,  speaking  figura- 
tively, the  invisible  and  omnipresent  hand  of  the  law 
writes  such  a  provision  into  the  contract;  and,  there- 
fore, the  right  to  forfeiture  can  not  be  fully  exercised 
unless:  (1)  the  vendor  gives  reasonable  notice;  and 
(2)  the  purchaser  fails  to  pay  within  the  time  fixed 
by  the  notice.'  "  Also 
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"The  clause  in  the  contract  providing  that  time 
shall  be  of  the  essence  thereof  is  for  the  benefit  of  the 
vendor,  and  it  may  be  waived  by  him.  The  waiver 
may  be  effected  by  the  acceptance  of  payments  past 
due  without  insisting  upon  punctuality.  When  once 
waived,  the  provision  for  forfeiture  is  of  no  avail  to 
the  vendor  unless  he  first  gives  to  the  purchaser  rea- 
sonable notice  of  his  intention  in  the  future  to  insist 
upon  strict  performance  on  his  part  of  the  terms  of 
the  contract.  This  rule  of  law  is  so  well  established 
that  no  citation  of  authority  is  necessary  to  support 
it."  (162  Or.  622,  641) 

Norton  v.  Van  Voorst,  191  Or.  577,  585;  Smith  v. 
Carleton,  185  Or.  672,  682;  Gray  v.  Pelton,  67  Or.  239, 
244. 

IV.  (3)  (a)  Mills'  acts  described  in  Ex.  2,  6  and  25 
were  within  the  legal  definition  of  "Waiver" ,  i.e. :  "an  in- 
tentional relinquishment  of  a  known  right."  This  includes 
knowledge  of  the  existence  of  the  right  and  an  intention 
to  relinquish  it.  Johnson  v.  Feskens,  146  Or.  657;  Mathers 
V.  Wentworth  &>  Irwin,  Inc.,  145  Or.  668;  Smith  v.  Mar- 
tin, 94  Or.  132,  138;  Propst  v.  William  Hanley  Co.,  94  Or. 
397,402. 

Up  to  Nov.  29,  '46,  Mills  had  the  optional  right  to 
either  declare  the  contract  void  and  strictly  foreclose  (the 
declaration  alone  was  not  sufficient  under  the  contract 
terms) ;  or  he  could  accept  delayed  payments  and  con- 
tinue the  contract.  As  the  courses  were  inconsistent,  he 
could  not  do  both.  Rynhart  v.  Welch,  156  Or.  48,  53.  He 
chose  the  latter  and  thereby  waived  the  right  to  rescind. 
Johnson  v.  Feskin,  146  Or.  657;  Miller  v.  Beck,  72  Or. 
140,  142.  Waiver  is  inferred  whenever  vendors'  conduct 
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is  inconsistent  with  their  enforcing  forfeiture.  Geroy  v. 
Upper  and  Knight  v.  Barry,  182  Or.  535,  542. 

"Waiver"  and  "Estoppel"  are  not  different  terms  in 
this  case.  They  mean  the  same  thing.  Either  or  both  apply 
to  Mills'  statements  and  conduct  toward  appellants.  The 
principles  are  mingled  into  one  another  to  prevent  an  un- 
just result.  Smith  v.  Martin,  94  Or.  132,  142;  Kimball  v. 
Horticultural  Fire  Relief,  79  Or.  133. 

IV.  (4)  The  trial  court  sought  to  invoke  the  waived 
forfeiture  clause  of  Ex.  1 .  The  simple  clause  is  quoted  four 
times  (Tr.  46,  52,  54,  48).  When  Mills  by  his  letter  (Ex. 
2,  Nov.  29,  '46)  released  appellants  from  making  pay- 
ments of  interest  and  taxes  in  addition  to  the  $25  install- 
ment, and  by  Ex.  6,  Aug.  16,  '48,  released  appellants  from 
making  monthly  installments  when  they  were  "short"  of 
money,  he  released  that  much  of  performance  required 
of  the  appellants  by  Ex.  1,  and  the  "failures"  described  in 
Finding  IV  (Tr.  55,  81).  When  he  authorized  "skipping" 
payments  he  nullified  the  time-essence  terms.  When  ap- 
pellants did  not  violate  any  terms  of  their  contract,  there 
were  no  grounds  for  forfeiture. 

The  much  quoted  forfeiture  clause  related  to  "any 
provisions  hereof"  and  referring  to  Ex.  1.  It  did  not  relate 
to  letters  not  then  in  existence,  such  as  Ex.  2  and  6.  Even 
by  wishful  thinking  the  forfeiture  provision  could  not  ap- 
ply to  the  new  terms  contained  in  Ex.  2  and  6  made 
approximately  a  year  and  more  later.  The  record  is  totally 
void  of  any  intention  of  any  of  the  parties  to  apply  the 
forfeiture  clause  of  Ex.  1  to  either  Ex.  2  or  6. 
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Forfeiture  is  a  harsh  way  of  terminating  contracts.  If 
Mills  insists  upon  it,  he  must  establish  such  right  by  clear 
and  convincing  proof.  Share  v.  Williams  (Ore.  1954)  277 
P.  2d  775,  780;  Stennick  v.  J.  K.  Lumber  Co.,  85  Or.  444, 
475.  But  Mills  at  no  time  indicated  appellants'  contract, 
as  modified,  was  not  in  the  same  status  as  it  was  when  he 
theretofore  accepted  late  payments  (Tr.  79). 

To  allow  a  forfeiture  in  this  case  would  violate  the 
principles  declared  in  Zumstein  v.  Stockton,  199  Or.  633, 
639;  Johnson  v.  Feskens,  146  Or.  657,  661. 

This  point  was  squarely  before  the  trial  court  (Tr.  16). 

IV.  (5)  The  trial  court  erred  in  not  decreeing  the 
vendors  had  breached  their  contract  (See  "Statement"  II 
(3).  Mills  rely  on  their  "cancellation"  (Ex.  18)  to  support 
their  rejection  of  the  Feb.  5,  '51  tender.  (See  "Tender",  p. 
16).  If  the  cancellation  was  a  nullity  (Cancellation,  p. 
24),  the  modified  contract  still  prevailed  and  Mills'  breach 
is  based  on  his  unequivocal  refusal  of  performance  (Ex. 
19,  20,  20-A). 

Notice  required  by  law  might  have  been  given  before 
or  after  payment  (Ex.  20)  by  "*  *  *  fixing  a  reasonable 
time  within  which  payment  might  be  required;  but  the 
rights  of  the  purchaser  under  a  contract  not  absolutely 
terminated  cannot  be  extinguished  by  a  summary  declara- 
tion of  forfeiture."  Higenbotham  v.  Frock,  48  Or.  129,  131. 
The  "positive  and  absolute  refusal  by  one  party  (Mills)  to 
carry  out  the  contract  is  in  itself  an  immediate  complete 
breach  of  it  on  his  part,  and  gives  immediate  right  of  ac- 
tion." (Ex.  18).  Shaw  Wholesale  Co.  v.  Hackbarth,  102 
Or.  80,  90. 
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IV.  (6)  The  trial  court  erroneously  found  that  appel- 
lants had  abandoned  their  "unperfected  equitable  title" 
(Find.  IX;  Tr.  58)  and  concluded  to  the  same  effect  ((II, 
Tr.  59).  The  idea  originated  in  the  letter  of  Mills'  attor- 
ney (Ex.  22)  referring  to  the  contract.  Later  it  was  appli- 
ed by  the  Court  to  the  estate.  Abandonment  is  defined  as 
follows: 

"It  has  often  been  held  that  to  constitute  an  aban- 
donment there  must  be  an  intention  to  abandon,  and 
that  intention  must  be  accompanied  by  some  act  by 
which  the  property  is  actually  abandoned.  *  *  *  It  is 
an  affirmative  defense  and  to  succeed,  the  intent  may 
be  derived  from  all  the  facts  and  circumstances  of  the 
case,  but  there  must  be  a  clear,  unequivocal  and  de- 
cisive act  of  the  party  to  constitute  abandonment  in 
respect  of  a  right  secured — an  act  done  which  shows 
a  determination  in  the  individual  not  to  have  a  bene- 
fit which  is  designed  for  him."  Dober  v.  Ukase  Inv. 
Co.,  139  Or.  626,  629. 

The  trial  court  pinpoints  the  date  of  abandonment  as 
the  week  between  Jan.  30,  '51  (Ex.  18)  and  Feb.  7,  '51 
(Ex.  20)  (Find.  IX,  Tr.  58)  and  its  basis  as  "failure"  (1) 
"of  plaintiffs  (appellants)  to  communicate  with  defend- 
ant Estber  Mills"  (Op.  Tr.  52),  and  (2)  "to  tender  the 
amount  due  for  a  period  of  more  than  two  years  after 
their  $25.00  check  was  returned  to  them."  (Tr.  52)  (See 
"Tender",  IV  (2)  (c)  p.  16). 

The  inadequacy  of  the  evidence  to  prove  abandon- 
ment is  disclosed  by  the  following:  There  is  no  evidence 
between  Jan.  30  and  Feb.  7,  '51  (or  any  other  time)  of  any 
intent  or  act  to  abandon  appellants'  property.  At  that  time 
the  evidence  shows  appellants  immediately  procured  legal 
advice  as  to  the  course  to  pursue  (Tr.  94-5). 
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The  trial  court's  basis  for  abandonment  is  "failure" 
which  is  the  negation  of  required  action.  Abandonment  is 
based  on  a  voluntary  relinquishment  disclosed  by  "clear, 
unequivocal  and  decisive  acts"  which  "constituted  a  vir- 
tual, intentional  throv^^ing  away."  Hull  v.  Clemens,  200 
Or.  533,  547.  Appellants  had  no  duty  to  "communicate" 
with  Mills  because  of  Mills'  breach  of  contract  (IV  (5) 
supra).  After  Mills'  unconditional  refusal  to  perform  the 
contract  by  returning  the  payment,  the  law  did  not  re- 
quire appellants  to  do  a  "vain  and  uselss  act"  by  "com- 
municating" with  Mills.  Whitney,  Ltd.  v.  Smith,  63  Or. 
187,  191. 

The  same  principle  applies  to  the  court's  erroneous  re- 
quirement of  further  tender.  The  $25  tender  was  rejected 
in  Feb.  '51.  It  was  unnecessary  to  make  the  three  other 
tenders  rejected  subsequently.  On  what  evidence  can  the 
Court  say  a  tender  between  Feb.  '51  and  Aug.  '53  would 
have  been  successful  or  required? 

"Abandonment"  is  not  presumed  from  lapse  of  time. 
"An  intention  to  abandon  property  for  which  a  party  has 
paid  a  consideration  will  not  be  presumed.  *  *  *  The  bur- 
den of  showing  an  abandonment  rests  on  the  one  who 
asserts  it."  Dober  v.  Ukase  Inv.  Co.,  139  Or.  626,  629. 

The  trial  court  found  "plaintiffs  abandoned  their  un- 
perfected  equitable  title"  (Find.  IX,  Tr.  58).  Such  is  a 
conclusion  of  law.  There  are  no  facts  upon  which  a  "find- 
ing" can  be  based.  Therefore  the  Conclusion  (II,  Tr.  59) 
is  a  nullity.  The  trial  court  should  have  found  from  the 
evidence,  if  possible,  facts  disclosing  an  intent  to  abandon, 
either  expressed  or  implied,  and  a  "clear,  unequivocal  and 
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decisive"  act  which  carried  the  intent  into  effect.  Assum- 
ing contrary  to  fact,  that  proof  of  abandonment  existed, 
the  trial  court  made  no  Finding  thereon,  consequently 
there  was  nothing  to  support  its  conclusion,  and  nothing 
on  which  to  base  its  judgment.  Darling  v.  Miles,  57  Or. 
593,  596. 

IV.  (7)  Mills'  letter  (Ex.  18)  was  ineffectual  as  a 
cancellation  of  either  appellants'  contract  for  deed  or 
their  equitable  estate. 

"Cancellation"  necessitates  an  intent  and  a  concurrent 
act.  Yont  v.  Eads,  57  N.E.  2d  531,  532.  The  act  must  be 
one  of  surrender  manifesting  the  intention  to  cancel. 
Hickox  V.  Hickox,  151  S.W.  2d  913,  917-8. 

Mills'  letter  mailed  Jan.  31 ,  showed  the  only  intent  to 
be  one  of  cancellation  on  Jan.  1.  But  there  was  no  act  on 
Jan.  1.  The  terms  of  the  letter  do  not  allow  interpretation 
that  he  intended  to  cancel  Jan.  31,  '51,  the  date  he  mailed 
the  letter  or  that  he  intended  the  letter  to  act  as  notice  of 
default  and  demand  for  payment.  There  is  no  such  word- 
ing. The  trial  court  had  no  power  to  read  into  Mills'  letter 
anything  Mills  did  not  say,  or  to  find  intent  and  act  con- 
current when  they  were  not.  ORS  174.010;  City  of  Reeds- 
port  V.  Hubbard,  202  Or.  370,  385;  Scheuerman  v.  Mathi- 
son,  74  Or.  40,  48-9. 

The  letter  can  not  be  construed  as  "reasonable  notice" 
(IV  (3)  )  because  no  time  was  allowed  for  performance. 
He  testified  he  did  not  know  why  he  sent  it  (Dep.  50). 
But  it  seems  obvious  he  wanted  to  prevent  appellants 
making  their  payment  (Ex.  20- A)  previously  promised 
(Ex.  17). 
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IV.  (8)  The  trial  court  makes  extended  recitals  in  its 
opinion  (Tr.  46-53)  and  findings  (Tr.  53-58)  on  confed- 
eracy of  appellees  which  resulted  in  substantial  loss  to  ap- 
pellants. But  it  draws  no  conclusions  therefrom  nor  passes 
judgment  thereon.  The  error  appellants  present  is  a  lack 
of  consideration  and  conclusion  by  the  trial  court  of  a  ser- 
ious claim  for  damages  caused  by  the  joint  action  of  in- 
dividuals engaged  in  an  unlawful  purpose.  This  matter 
was  before  the  court,  as  conclusively  shown  by  the  pre- 
trial order  (Tr.  5-6,  8-12,  19-24). 

Without  repetition,  the  confederacy  or  conspiracy 
(nomenclature  is  not  an  issue)  is  shown  herein  (II  (5)  ), 
by  depositions  (Ex.  50-54),  the  reporter's  transcript,  con- 
solidated testimony  in  the  pretrial  order  (Tr.  5-6,  8-12) 
and  the  section  herein  on  "Unclean  Hands"  (p.  30). 

The  trial  court  briefly  commented  on  "confederacy" 
and  "conspiracy"  (Tr.  50,  58)  but  what  it  was  actually  told 
is  disclosed  by  the  following  quotations  delivered  in  ap- 
pellants' trial  brief: 

"(1)  Definitions:  Confederacy  (P.O.  pp.  16,  21, 
25).  Defendants'  acts  come  within  the  definition  of 
confederacy:  'An  act  of  confederacy  is  when  two  or 
more  persons  combine  together  to  do  any  damage  or 
injury  to  another  or  to  do  an  unlawful  act.'  Watson 
V.  Harlem  &  N.  Y.  Nav.  Co.,  52  How.  Prac.  348,  353. 

''Conspiracy  has  been  defined  as:  '*  *  "^^  a  com- 
bination of  two  or  more  persons  by  some  concerted 
action  to  accomplish  some  criminal  or  unlawful  pur- 
pose or  to  accomplish  some  purpose  not  in  itself 
criminal  by  unlawful  means.'  (Italics  ours).  Pitts  v. 
King  et  al,  141  Or.  23,  28;  12  C.J.  540,  §1;  State  v. 
Goodloe,  144  Or.  193,  196.  *  *  * 
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''Joint  tort  feasors  are  where  'different  persons 
owe  the  same  duty  and  their  acts  naturally  tend  to 
the  same  breach  of  that  duty,  the  wrong  may  be  re- 
garded as  joint  and  both  may  be  held  liable.'  62  C.J. 
1130,  §44. 

"  'The  rule  is  well  settled  that  joint  liability  ex- 
ists where  the  wrong  is  done  by  concert  of  action  and 
common  intent  and  purpose,  provided  that  the  act  of 
each  person  was  an  efficient  cause  contributing  to  the 
in  jury.  Proof  of  a  conspiracy  is  not  necessary.'  62 
C.J.  1135,  §47.  =^  ''=  =^  All  are  liable  for  the  acts  of  an- 
other in  the  scope  of  the  joint  enterprise.  Shaw  v. 
Moon,  117  Or.  558,  564.  *  *  * 

"It  is  not  necessary  that  the  charge  of  conspiracy 
be  established  by  direct  and  positive  evidence.  Rouse 
V.  Equitable  S.  ^  L.  Assn.,  151  Or.  427,  435.  In  the 
present  case  the  proof,  however,  is  almost  entirely 
documentary  evidence. 

"The  allegations  of  confederacy  or  conspiracy  are 
important  only  in  order  to  cement  the  various  de- 
fendants into  the  transaction  by  which  plaintiffs  were 
damaged  and  to  charge  them  with  the  acts  and 
declarations  of  each  other  as  co-conspirators.  Gabriel 
V.  Collier,  146  Or.  247,  255. 

"The  actual  facts  of  conspiracy  may  be  inferred 
from  circumstances.  State  v.  Hyde  (Civil)  88  Or.  1, 
33.  The  concurring  conduct  of  the  defendants  need 
not  be  directly  proved.  Wilson  v.  McCarthy,  66  Or. 
498,  501. 

"While  circumstantial  evidence  is  sufficient  to  es- 
tablish the  conspiracy,  herein  is  direct  evidence  point- 
ing unmistakably  to  the  conclusion  that  each  de- 
fendant had  a  part  in  the  chain  of  proximate  cause 
by  which  the  plaintiffs  lost  part  of  their  estate.  The 
basic  action  of  defendants  on  which  liability  is  predi- 
cated is  documentary.  To  prove  their  authority,  these 
defendants  voluntarily  produced  and  delivered  their 
contracts  and  assignments.  Other  documentary  proof, 
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such  as  'Receipts',  proposed  deed  and  legal  opinion 
of  title  failure,  were  procured  from  other  parties.  All 
these  showed  a  common  purpose  to  acquire  and  for 
various  reasons  pass  on  to  another  or  other  defend- 
ants the  presumptive  privilege  of  removing  timber 
or  logs  from  Lot  8.  While  not  essential,  the  cement- 
ing of  these  relations  was  based  on  monetary  valua- 
tions in  each  defendant.  Mills  received  $1,500  from 
Douglas;  Douglas  had  the  continued  trade  of  Wend- 
ling  in  his  beer  tavern  which  apparently  was  worth 
more  than  the  $100  offered  by  Wendling  and  refused 
by  Douglas;  Wendling  received  $1,500  from  Publish- 
ers' Paper  Company  through  Warren  (Ex.  32) 
(Wendling's  Dep.  62)  ;  Warren  received  $225.00  from 
Harveston  (P.O.  p.  17);  Tittle  received  $315.00  from 
Warren  (P.O.  p.  17) ;  Simmons  received  from  Hodg- 
don  $400.00  (P.O.  p.  16);  Hodgdon  got  at  least  $2,- 
700  from  Publishers,  $1,500  of  which  was  given  him 
by  Wendling  and  Warren  (Ex.  32)  ;  and  Hodgdon  and 
Warren  received  together  something  like  $7,145.89 
from  Publishers  (Ex.  39).  Harveston  did  not  have 
time  to  work  out  his  investment.  *  *  * 

"Defendants  had  notice  of  plaintiffs'  estate  at 
least  on  and  after  April  11,  1950  (Ex.  23)  and  before 
any  of  them  became  involved.  Defendants'  concerted 
action  began  not  earlier  than  December  7,  1951  (Ex. 
26)  and  the  destruction  of  plaintiff's  estate  occurred 
between  July  of  1952  and  December  1953,  and  all 
these  acts  were  aimed  at  a  single  result, — the  tres- 
pass and  conversion  of  timber  on  Lot  8,  and  accrued 
to  defendants'  respective  use  and  benefits,  directly  or 
indirectly.  It  has  long  been  held  that  such  wrongful 
acts  may  be  counted  upon  collectively  as  the  destruc- 
tion of  one's  property  in  an  action  on  the  case.  Cash 
V.  Garrison,  81  Or.  135,  139.  This  case  involved  a  long 
series  of  various  acts  and  delinquencies  and  took  on 
the  aspect  of  various  causes  of  action  ex  contractu 
and  in  tort,  culminating  in  the  wrecking  of  plain- 
tiffs' business  for  the  benefit  of  defendants,  against 
whom  judgment  was  entered.  An  action  on  the  case 
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is  in  the  nature  of  a  conspiracy  and  judgment  may 
be  entered  against  joint  defendants  with  proof  of 
conspiracy.  Condit  v.  Bodding  et  al.,  147  Or.  299, 
328. 

"Whatever  the  nomenclature  here  used  may  be, 
the  facts  are  all  before  this  Court.  In  such  case  the 
Court  said:  '*  *  *  ^g  gg^  neither  reason  nor  justice 
under  our  modern  system  of  pleading  in  denying  him 
(the  plaintiff)  that  right  simply  because  of  a  theo- 
retical distinction  not  always  easy  to  perceive,  be- 
tween a  direct  and  consequential  injury.'  Kunnhaus- 
en  V.  Stadleman,  174  Or.  290,  299. 

"In  this  case  the  overt  act  consumating  conspir- 
acy is  the  cutting  of  timber,  and  the  acts  so  done  re- 
sult in  damage  to  the  plaintiff  (12  CJ.  p.  581,  §100). 
That  damage  must  be  the  natural  and  proximate  re- 
sults of  the  defendants'  acts.  12  C.J.  582,  §100. 

"Proof  of  Conspiracy:  The  order  for  receipt  of 
testimony  is  largely  in  the  discretion  of  the  trial  court. 
Conspiracy  may  be  implied  from  circumstances  and 
the  concurring  conduct  of  the  defendants  need  not  be 
directly  proven.  State  v.  Lewis,  51  Or.  467,  469. 

"Effective  Conspiracy:  Each  conspirator  is  bound 
by  the  acts  and  declarations  of  his  associates  while 
engaged  in  the  furtherance  of  the  common  design, 
although  the  conspirator  may  be  unaware  of  the  iden- 
tity of  his  co-conspirator  actually  performing  the  act 
or  uttering  the  declaration.  O.CL.A.  §2-228  (6); 
O.R.S.  41.900;  State  v.  Boloff,  138  Or.  568,  593." 

If  conspiracy  were  not  proven,  appellants  could  re- 
cover from  those  guilty  of  the  tort.  Howland  v.  Corn,  232 
F.  35,  40. 

The  appellees  were  made  parties  for  two  purposes:  to 
collect  damages  from  those  who  were  liable  and  to  quiet 
title  against  those  who  must  have  asserted  some  title  to 
have  so  dealt  with  appellants'  property. 
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IV.  (9)  The  extent  of  timber  damage  is  shown  by 
appellants'  cruise,  the  only  one  offered  by  any  party.  This 
showed  321,750  board  feet  (Tr.  65)  of  good  quality,  cut 
from  Lot  8—100,140  feet  of  spruce  and  221,610  feet  of 
hemlock  (Tr.  66).  There  was  left  standing  as  the  subject 
of  severance  damage  102,00  board  feet  of  which  75,000 
was  spruce  and  27,000  was  hemlock  (Ex.  38,  38-A)  (Tr. 
66).  There  is  corroboration  in  Ex.  39,  40.  The  condition  of 
the  property  after  logging  is  shown  by  rainy  day  snap 
shots  (Tr.  92,  83;  Ex.  41). 

Using  Marshall's  maps  (Ex.  36,  37;  Tr.  67)  and  check- 
ing Dockery's  cruise  (Ex.  38,  38-A;  Tr.  68,  71-2),  W. 
Henry  Thomas,  admittedly  qualified  (Tr.  21-2),  testified 
the  fair  market  value  of  the  timber  on  Lot  8  in  June  1952 
(Tr.  69)  (when  logging  started  Tr.  68)  was  $3,049.61  (Tr. 
68).  The  fair  market  value  of  timber  removed  was  $2,437 
and  of  the  remnant  standing  $612  (Tr.  70).  O  ^  C  Rd. 
Co.  V.  Jackson,  21  Or.  360,  363;  15  Am.  Jur.  p.  513,  §106. 

The  law  contemplates  that  injury  to  the  freehold  may 
occur  separate  from  the  value  of  the  timber,  and  the  mea- 
sure of  that  damage  is  determined  by  the  difference  in  the 
value  of  the  land  immediately  before  and  after  the  con- 
sumation  of  the  wrongful  act.  Moss  v.  Peoples  Calii.  Hy- 
dro-Electric Co.,  134  Or.  227,  231.  One  witness  whom  the 
trial  court  rather  arbitrarily  dismissed  fixed  this  differ- 
ence at  $3,000  (Tr.  73).  Two  others  fixed  the  value  before 
removal  of  timber  at  between  $3,200  and  $3,500  (Tr.  110) 
and  thereafter  reduced  75%  (Tr.  110)  in  June  '52  (Tr. 
109).  Witness  Kerr— $3,400  (Tr.  115)  as  against  the  June 
value  of  $1,200  (Tr.   117).  Such  damage  is  recoverable. 
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Hanns  v.  Friedly,  181  Or.  631,  642;  Huber  v.  Portland 
G  &  C  Co.,  128  Or.  363,  367. 

No  logger  of  Lot  8  cleared  the  slashings,  but  left  them 
to  constitute  a  fire  hazard  (Tr.  66,  69,  73;  Ex.  48,  49). 
Damage  in  the  form  of  clearance  is  $350  to  $400  (Tr.  69). 

(a)  The  value  of  timber  unlawfully  removed  is  (with- 
out any  counter  valuation)  fixed  by  Engineer  Thomas  as 
$2,437  (Tr.  70).  This  should  be  doubled  (ORS  105.815) 
or  trebled  (ORS  105.810).  At  least  the  doubling  would 
be  a  boon  to  these  long  suffering  appellants.  Between  the 
trial  in  May  '54  and  the  decision  on  Mar.  18,  '55,  two  im- 
portant cases  affecting  appellants'  rights  were  decided, 
the  Reedsport  case  202  Or.  370  which  was  the  only  author- 
ity cited  by  the  court  and  the  other  is  Kinsula  Lbr.  Co.  v. 
Daggert,  281P.  2d221,225.  Appellants  request  the  appel- 
late court  consider  their  cause  as  meriting  the  application 
of  the  principles  of  the  Kinzula  case.  Erie  R.  Co.  v. 
Thompkins,  304  U.S.  64,  77;  82  L.  ed.  1188. 

(b)  Appellants'  acreage  of  43.46  "acres  more  or  less'* 
(Ex.  1)  is  reduced  by  8.72  acres  (Tr.  64;  Ex.  37).  At  the 
purchase  price  of  $36  per  acre,  the  reduction  amounts  to 
$324.  Whitr\ey  Co.,  Ltd.  v.  Smith,  63  Or.  187,  192,  author- 
izes a  pro  tanto  performance  and  reduction  in  purchase 
price  sufficient  to  cover  the  deficiency.  Thompson  v. 
Hawley,  16  Or.  251,  255. 

IV.  (10)  "Unclean  Hands":  Deception,  fraud  and 
unfair  practices  permeated  this  entire  logging  operation. 
The  following  pinpoints  some  of  the  culpability: 

Mills  was  the  fountain  of  iniquity.  He  had  a  recorded 
contract  of  sale  of  Lot  8  outstanding  (Tr.  7;  Dep.  13); 
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he  told  no  one  of  it  (Dep.  55) ;  he  misrepresented  the  tax 
HabiHty  of  appellants  and  tried  to  lay  it  on  innocent  girls 
in  the  sheriff's  office,  he  knew  the  tax  statement  which  he 
sent  to  appellants  was  false;  he  took  the  "blame"  (Ex. 
15)  ;  he  never  made  any  response  to  this  overcharge  except 
to  write  "so  what?"  (Ex.  15;  Dep.  38);  he  attempted  to 
forfeit  appellants'  equity  in  a  manner  repugnant  to  the 
trial  court  (Tr.  51)  ;  his  testimony  seems  controlled  by  his 
interests  rather  than  his  integrity;  he  executed  the  first 
"receipt"  (Ex.  26)  which  totally  lacked  words  of  convey- 
ance. O.C.L.A.  §70-101;  ORS  93.010;  Lambert  v.  Smith, 
9  Or.  185,  191.  It  could  not  be  given  the  effect  of  a  con- 
veyance unless  it  contained  such  words.  Capell  v.  Fogar, 
30  Mont.  507,  517.  He  testified  his  conscience  did  not  hurt 
him  when  he  charged  "these  kids"  (the  Hogans)  $1,575 
for  land  which  he  swears  at  the  time  was  worth  but  $50 
(Tr.  97)  excusing  himself  on  the  basis:  "if  they  come  after 
you"  (Tr.  97).  He  represented  and  sold  43.46  acres  (Ex. 
1)  without  knowing  the  amount  was  there  (Dep.  14).  He 
testified  he  did  not  change  the  terms  of  the  contract  (Dep. 
15)  but  followed  it  (Dep.  16).  His  own  record  proves  such 
statements  false  (Ex.  2,  6  and  25;  Dep.  17,  18).  Mills  initi- 
ated the  chain  of  causation  on  Dec.  7,  '51  (Ex.  26)  and 
assisted  in  its  final  unlawful  stages  in  Dec.  '52  (Ex.  34; 
Tr.  104). 

Douglas  procured  and  passed  on  the  same  type  of 
"receipt";  was  the  conduit  who  made  the  whole  illegal 
business  possible,  released  the  Pandora  box  of  trouble,  is 
not  disassociated  from  Mills  and  Wendling  whom  he  serv- 
ed. Lack  of  monetary  compensation  is  not  material  (Ex. 
26;  Tr.  100-2). 
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Wendling  is  nefarious,  a  gypo  logger  (Tr.  19),  started 
the  deal  (Tr.  8,  100-2) ;  tried  to  sell  by  timber  deed  (Ex. 
28)  to  Publishers'  Paper  Co.  to  whom  he  contracted  to 
sell  400  M  board  feet  of  logs  from  Lot  8  (Tr.  9;  Ex.  27). 
Publishers  refused  to  buy  and  delivered  to  him  a  legal 
opinion  from  a  reliable  law  firm  that  he  had  no  title  on 
Mar.  13,  '52  (Ex.  29;  Tr.  10).  He  admits  a  mistake  he  did 
not  correct  the  title  (Tr.  of  Proceed.  154),  was  a  logger 
(Tr.  19),  but  did  not  log  Lot  8  himself  (Tr.  19),  was  not 
going  to  lose  his  $1,500  so  contracted  on  May  5,  '52  (less 
than  two  months  after  he  knew  he  had  no  title)  to  sell 
Publishers'  Paper  Co.  400  M  feet  of  spruce  and  hemlock 
without  telling  them  the  logs  came  from  the  same  Lot  8 
(Ex.  30;  Tr.  10,  98);  he  assisted  in  removing  250  M  to 
300  M  feet  (Tr.  of  Proceed.  140).  By  June  '52  he  hooked 
Warren  to  log  Lot  8  (Ex.  31;  Tr.  10,  103,  104),  and  re 
quired  the  sale  be  made  to  Publishers  so  that  he  had  Pub- 
lishers liable  to  him  for  his  $1,500  (Ex.  32)  which  he  was 
finally  paid  (Tr.  11).  In  contracting  with  Warren  (Ex. 
31),  he  did  not  make  the  covenants  that  he  had  proposed 
in  the  timber  deed  (Ex.  28),  showing  his  knowledge  of 
lack  of  title  and  consequential  fraud.  When  he  saw  he 
was  in  a  "jam",  all  he  wanted  was  his  money  back  (Tr. 
11).  The  activity  of  Warren  is  described  in  Tr.  10-11,  102- 
6,  of  Hodgdon  in  Tr.  11,  and  of  Simmons  in  Tr.  107-8. 

None  of  appellees  secured  title  reports,  made  inquiry 
themselves  as  to  the  title  to  the  timber,  delivered  any 
documents  of  conveyance,  ran  any  lines,  made  any  sur- 
vey, claimed  they  kept  no  records  (none  were  produced) 
and  made  no  releases  between  themselves  (Tr.  104).  All 
had  a  common  purpose  of  taking  timber  they  did  not  own. 
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He  who  fails  to  inquire  is  chargeable  with  all  facts  which 
he  might  have  ascertained  on  proper  inquiry.  Musgrove 
V.  Bonser,  5  Or.  313,  317.  Lyle  Simmons  said  the  job 
"stunk"  (Tr.  107)  and  without  authority  their  taking  the 
timber  was  just  the  same  as  "stealing"  because  they  "had 
no  business  there"  (Tr.  108).  This  bit  of  integrity  stands 
out  like  a  "good  deed  in  a  naughty  world".  All  were  guilty 
of  patent  misconduct. 

Authorities  are  many  that  he  who  comes  into  equity 
and  asks  for  relief  must  come  with  clean  hands.  Saling  v. 
First  National  Bank  of  Tillamook,  93  Or.  237,  246.  Other- 
wise those  guilty  of  misconduct  will  not  be  relieved  of  the 
consequences  of  their  wrong  doing.  Blake  v.  Kimble,  120 
Or.  626,  630. 

V.  The  trial  court  states  that  in  Hogans'  two  admitted 
assignments  to  appellants  (Ex.  1  and  23),  the  latter  did 
not  agree  to  assume  the  payments  (Tr.  47,  55).  If  such 
statements  are  intended  to  indicate  appellants  lacked 
authority  to  protect  their  rights,  it  is  both  immaterial  and 
incorrect. 

In  Corvallis  &  Alsea  River  R.  Co.  v.  Portland  E  &>  E 
Ry.  Co.,  84  Or.  524,  539,  the  court  said:  "*  *  *  the  assign- 
ment of  a  contract  operates  not  merely  as  an  assignment 
of  the  moneys  thereafter  to  be  earned,  but  of  the  whole 
contract  with  its  obligations  and  burdens.  After  the  same 
has  been  modified  by  the  parties  thereto,  it  is  an  assign- 
ment of  the  contract  as  modified."  Appellants  were  by 
assignment  possessed  of  a  right  to  sue.  Collins  v.  Heckart, 
127  Or.  34;  ORS  80.010. 
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VI.  The  trial  court  did  not  decree  specific  perform- 
ance because  of  two  errors :  ( 1 )  it  did  not  decree  the  modi- 
fied contract  as  performed  by  the  parties  and  (2)  it  in- 
voked the  forfeiture  penalties  of  the  old  contract  which 
were  specifically  waived  and  nullified  by  the  vendors"  lat- 
er agreements  and  were  made  ineffectual  thereby. 

Appellants  submit  that  a  contract  has  been  establish- 
ed which  will  authorize  a  decree  that  the  parties  should 
specifically  perform  (Ex.  1,  2  and  6).  The  established  con- 
tract belongs  to  a  class  capable  of  being  enforced  because 
it  has  requisite  elements.  4  Pomeroy  "Equity  Jurispru- 
dence" (5th  Ed.  1941)  p.  1024,  §1399;  p.  1033,  §1401;  p. 
1034,  §1402;  pp.  1042  to  1053;  ORS  93.020  (O.C.L.A.  §2- 
906.  While  appellants  have  neither  title  nor  possession, 
jurisdiction  in  such  cases  depends  on  whether  the  interest 
to  be  protected  is  equitable  in  its  nature.  An  equity  pro- 
ceeding is  generally  invoked  to  obtain  both.  When  an 
estate  or  interest  is  to  be  protected,  equity  takes  jurisdic- 
tion for  that  purpose  because,  as  herein,  legal  remedies  are 
not  possible  nor  adequate.  Equity  converts  the  equitable 
estate  into  a  legal  one  and  completes  its  remedy  by  award- 
ing legal  relief  when  it  can  do  a  more  perfect  and  complete 
justice  such  as  awarding  damages.  4  Pomeroy,  p.  1028. 
There  are  many  Oregon  cases  to  the  above  effect,  includ- 
ing Temple  Enterprises,  Inc.  v.  Combs,  164  Or.  133,  158, 
which  holds  vendors  may  be  required  to  perform  so  far 
as  they  are  able. 

Appellants  submit  their  remedial  right  is  perfect  in 
equity  as  one  wherein  the  court  can  exercise  its  "sound 
judicial  discretion  controlled  by  established  principles  of 
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equity  and  exercised  upon  a  consideration  of  all  the  cir- 
cumstances *  *  *."  4  Pomeroy  p.  1040,  §1404;  Goodyear 
Tire  &  Rubber  Co.  v.  Mills,  22  F.  2d  353. 

Oregon  statutes  give  a  complete  remedy  and  equity 
has  concurrent  jurisdiction  with  courts  of  law  (ORS  11.- 
020)  against  all  appellees  (ORS  13.160)  and  the  decree 
of  this  court  shall  be  equivalent  to  a  deed  from  the  Mills 
(ORS  23.020;  ORS  93.730). 

The  contract  herein  is  established  beyond  the  neces- 
sary preponderance  of  evidence  and  the  conveyance  may 
be  decreed  even  though  encumbered  in  a  manner  not  origi- 
nally contemplated  and  a  perfection  of  title  or  its  equiva- 
lent enforced  by  the  decree  itself.  West  v.  Wash.  Ry  Co., 
49  Or.  436. 

The  equity  court  does  not  require  appellants  to  bring 
a  second  or  other  suit  at  law  because  having  acquired  jur- 
isdiction, it  will  do  full  justice  even  to  decreeing  a  re- 
covery of  damages.  Walker  v.  Mackey  et  ah,  197  Or.  197, 
209;  Lockhart  v.  Ferrey,  59  Or.  179,  185;  Temple  Enter- 
prises, Inc.  V.  Combs,  164  Or.  133,  155. 

VII.  In  conclusion,  appellants  ask  the  relief  prayed 
for  in  their  complaint. 

Respectfully  submitted, 

Robert  R.  Rankin, 

Attorney  for  Appellants. 

Dated:  Portland,  Oregon 
November  4,  1955. 
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APPELLEES'  BRIEF 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


JURISDICTION 

We  do  not  believe  that  the  jurisdictional  require- 
ment of  $3000.00  in  controversy  has  been  met.  This 
point  was  raised  by  the  defendants  in  the  trial  court  by: 

1.    Denying  the  allegation  in  the  complaint  claiming 
jurisdiction;  and, 


2.  Motion  to  Dismiss  for  lack  of  jurisdiction  (Sec- 
ond Defense) ;  and, 

3.  It  was  also  specified  as  a  defendants'  contention 
(Tr.  34). 

The  complaint  generally  contains  two  causes  of  ac- 
tion; one  a  suit  for  specific  performance  of  the  contract 
of  November  7,  1945  against  the  defendants  Esther 
Mills  and  his  wife,  and  tv/o,  a  claim  for  damages  against 
the  remaining  defendants  (except  Oscar  Tittle)  claimed 
to  have  been  incurred  in  the  removal  of  timber  on  the 
premises  sold  under  the  contract  of  November  7,  1945. 

At  the  time  the  action  was  instituted  the  said  prem- 
ises (Lot  8)  were  worth  $1200.00  according  to  the 
plaintiffs'  evidence.  The  witness  Richard  D.  Kerr  so 
testified  (Tr.  117).  Another  witness  for  the  plaintiff,  E. 
W.  Ford,  testified  the  premises  were  worth  $1000.00 
(Tr.  73). 

It  is  the  value  of  the  property  at  the  commencement 
of  the  action  (not  the  contract  price)  which  establishes 
the  amount  in  controversy.  Ebensberger  v.  Sinclair  Re- 
fining Co.,  165  Fed.  2d  803;  Johnson  v.  Trippe,  33  Fed. 
530;  Sinclair  Refining  Co.  v.  Miller,  106  Fed.  Sup.  881. 

As  to  the  trespass  phase  of  the  case,  the  complaint 
charged  the  defendants,  Sigmund  Wendling,  C.  K.  War- 
ren, Loran  D.  Harveston  and  George  Hodgdon,  with 
wilfully,  without  the  plaintiffs'  consent,  cutting  and 
carrying  off  timber  from  the  plaintiffs'  land  thereby 
damaging  them  in  the  sum  of  $3051.10.  The  charge  in 
the  complaint  that  said  defendants  so  conspired  with 
the  defendant  Esther  Mills  was  not  supported  by  evi- 


dence.  On  the  question  of  the  amount  of  damages,  the 
plaintiffs  submitted  evidence  that  the  value  of  the  tim- 
ber removed  from  Lot  8  was  $2437.00.  The  witness  W. 
Henry  Thomas  so  testified  (Tr.  70). 

It  is  hardly  necessary  to  point  out  to  Your  Honors 
that  the  jurisdiction  of  the  District  Court  is  not  con- 
ferred by  a  pyramiding  of  damage  claims.  Assuming, 
but  not  admitting,  that  the  plaintiffs  were  entitled  to 
sue  for  specific  performance,  the  only  defendants  in 
such  a  suit  were  Mr.  Mills  and  his  wife.  On  the  other 
hand,  in  suing  for  damage  for  trespass  and  conversion 
the  only  proper  defendants,  of  course,  would  be  persons 
who  actually  trespassed  and  converted  timber.  It  is  an 
impossibility  to  put  either  Esther  Mills  or  his  wife  in 
this  category  for  the  simple  reason  that  they  at  all  times 
held  title  in  fee  simple  to  Lot  8.  We  know  of  no  legal 
leger  de  main  by  which  a  man  may  trespass  on  his  own 
property. 

Accordingly,  since  neither  the  suit  for  specific  per- 
formance nor  the  claim  for  damages  for  trespass  in- 
volved $3000.00,  the  District  Court  did  not  have  juris- 
diction. Sloane  v.  Kramer  Bros.  &=  Co.,  230  Fed.  727. 
In  this  case,  vv^hich  v/as  a  suit  to  remove  a  cloud  from 
title,  it  was  held  that  the  amount  in  controversy  was 
the  value  of  the  land,  title  to  which  was  directly  at- 
tacked, and  that  damages  also  prayed  for  value  of  tim- 
ber cut  from  the  land  should  be  considered  incidental, 
and  not  calculable  in  fixing  the  jurisdictional  amount. 

Jurisdiction  of  the  District  Court  was  put  in  issue 
as  before  stated.  It  was  therefore  the  duty  and  burden 


of  the  plaintiffs  to  establish  that  the  jurisdictional  re- 
quirements had  been  met.  This  they  failed  to  do,  and 
are  not  properly  in  court.  KVOS  v.  Associated  Press, 
299  U.S.  269,  81  L.  Ed.  183.  McNutt  v.  GMAC,  298 
U.S  190,  56  S.  Ct.  780,  80  L.  Ed.  1135.  Electro  Therapy 
Products  Corp.  v.  Strong  (CCA  9),  84  Fed.  2d  766. 
In  KVOS  V.  Associated  Press,  supra,  the  court  said: 

"Since  the  allegation  as  to  amount  in  contro- 
versy was  challenged  in  appropriate  manner,  and 
no  sufficient  evidence  was  offered  in  support  there- 
of, the  bill  should  have  been  dismissed.  McNutt  v. 
General  Motor  Accpetance  Corp.,  supra,  p.  190. 
The  Circuit  Court  of  Appeals  had  jurisdiction  of 
the  appeal  and  as  the  District  Court  lacked  juris- 
diction its  decree  dismissing  the  bill  should  have 
been  affirmed  on  that  ground." 

In  Electro  Therapy  Products  Corp.  v.  Strong,  supra, 

the  Ninth  Circuit  Court  of  Appeals  held  that  it  should 

determine  whether  the  District  Court  had  jurisdiction 

of  the  suit  notwithstanding  that  question  was  not  raised 

by  the  parties,  saying: 

"The  District  Court's  jurisdiction  is  to  be  tested 
by  the  value  of  that  right.  McNutt  v.  General 
Motors  Acceptance  Corp.,  298  U.S.  ,  56  S.  Ct. 
780,  80  L.  Ed.  ,  decided  May  18,  1936.  That 
value  depends,  of  course,  on  the  value  of  the  in- 
ventions. The  precise  nature  of  the  inventions  can- 
not be  ascertained  from  the  record.  The  evidence 
shows  that  they  have  not  been  patented.  There  is  no 
proof  that  they  are  patentable,  or  that  their  value, 
if  any,  exceeds"$3,000." 

In  suggesting  that  the  District  Court  did  not  have 
jurisdiction  we  are  not  overlooking  the  extravagant  claim 
of   the    plaintiff   for    treble    damages    "by   authority    of 


statute  in  such  case  made  and  provided".  No  such  stat- 
ute was  plead.  ORS  105.810,  upon  which  the  plaintiffs 
apparently  rely,  permits  treble  damages  for  trespass 
to  timber  if  "without  lawful  authority".  The  law  pre- 
supposes that  the  plaintiff  in  such  a  case  owns  the 
premises  trespassed  upon.  It  would  be  a  legal  impossi- 
bility for  the  plaintiffs  to  recover  treble  damages  against 
anyone  in  this  case. 

We  conclude,  therefore,  by  suggesting  that  the  Dis- 
trict Court  did  not  have  jurisdiction  of  the  case  because 
$3,000.00  could  not  be  claimed  against  any  individual 
defendant. 

STATEMENT  OF  THE  CASE 

The  appellants'  statement  of  the  case  is  rather  argu- 
mentative. For  the  convenience  of  Your  Honors  we  sub- 
mit the  following: 

This  case  involves  the  rights  and  obligations  of  var- 
ious parties  growing  out  of  the  contract  of  November  7, 
1945  (Ex.  1),  for  the  sale  of  43  acres  of  land  in  Tilla- 
mook County,  Oregon,  by  the  owners,  Esther  Mills  and 
Edna  Mills.  The  purchasers  were  R.  F.  Hogan  and  Sally 
Hogan.  The  purchase  price  was  $1575.00. 

The  Hogans  assigned  their  interest  in  the  contract 
on  January  25,  1947  to  the  Plastinos  (parents  of  Mrs. 
Hogan).  The  Plastinos  never  assumed  the  contract,  nor 
agreed  to  be  bound  by  its  terms  in  any  respect.  It  would 
have  been  a  legal  impossibility  for  Mills  to  require  any 
compliance  with  the  contract  whatsoever.  Actually  the 


only  control  Mills  had,  so  far  as  the  Plastinos  were  con- 
cerned, was  to  cancel  or  terminate  the  contract. 

Payments  were  thereafter  made  by  the  Plastinos, 
though  not  always  on  time.  On  one  occasion  the  Plas- 
tinos requested  (Letter  of  August  5,  1948,  Exhibit  5), 
and  received  permission  (Letter  August  16,  1948)  to 
skip  a  payment.  Three  payments  were  missed  in  1946; 
three  missed  in  1948;  two  in  1949  and  none  in  the  last 
six  months  of  1950.  In  June,  1950  there  was  a  balance  of 
$775.27  owing  on  the  contract  (Exhibit  25).  (The  con- 
tract of  November  7,  1945  should  have  been  paid  out 
in  five  years — or  November  7,  1950). 

On  January  30,  1950  default  for  non-payment  was 
declared  by  Mills  in  a  letter  to  the  Plastinos.  It  was 
received  February  3,  1950  (Exhibit  18). 

On  February  4,  1951,  the  Plastinos  tendered  a  check 
for  $25.00  (Exhibit  19)  to  Mills  which  he  refused. 

The  Plastinos  did  not  communicate  with  Mills  there- 
after for  more  than  two  years.  On  August  26,  1953  their 
attorney  tendered  the  Mills  a  check  for  $675.00  (and 
a  deed  for  execution)  (Exhibit  21),  which  tender  was 
refused. 

The  trial  court  found  there  had  been  an  abandon- 
ment by  the  Plastinos  and  denied  specific  performance. 

As  to  the  trespass  phase  of  the  case,  the  following 
occurred : 

On  December  7,  1951,  Mills  sold  the  timber  on  Lot 
8  to  Ray  Douglas  for  $1500.00  (Exhibit  26). 


On  December  8,  1951,  Douglas  sold  the  timber  to 
Sigmund  Wendling  for  $1500.00  (Exhibit  26). 

In  June,  1952,  Wendling  entered  into  a  written 
agreement  to  sell  timber  from  Lot  8,  up  to  $1500.00  to 
C.  K.  Warren  (Exhibit  31). 

In  July,  1952,  Warren  and  George  Hodgdon  entered 
into  logging  partnership  (Exhibit  33). 

On  December  12,  1952,  Warren  assigned  his  interest 
in  the  contract  to  Loran  D.  Harveston  for  $225.00  (Ex- 
hibit 35). 

These  above  mentioned  defendants  were  charged  by 
the  plaintiffs  with  conspiring  to  and  unlawfully  cutting 
and  remvoing  timber  from  Lot  8  without  plaintiff's  con- 
sent. 

The  trial  court  found  no  evidence  of  any  conspiracy 
on  the  part  of  these  defendants. 

The  trial  court  held  that  under  the  contract  of  No- 
vember 7,  1945,  Mills  had  the  right  to  declare  a  for- 
feiture— and  that  this  right  had  not  been  waived  by  him. 

The  trial  court  further  held  that  the  Plastinos  aban- 
doned any  right  they  may  have  had  by  failing  to  com- 
municate with  Mills  for  over  two  years  after  the 
declaration  of  forfeiture. 

ARGUMENT 

Appellants  have  specified  (Ap.  Br.  10)  ten  alleged 
errors  concerning  findings  of  fact  entered  by  the  trial 
court,  and  eight  alleged  errors  with  respect  to  the  con- 
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elusions  (Ap.  Br.  12,  13).  Unfortunately  counsel  for 
appellants  has  apparently  misread  or  misconstrued  sev- 
eral of  the  findings.  For  example  it  is  charged  (Spec.  4, 
Ap.  Br.  10)  that  the  trial  court  stated  "The  contract  had 
been  cancelled  on  January  1,  1951  for  failure  to  make 
necessary  installment  payments  or  pay  the  taxes."  The 
record  shows  that  the  above  quoted  language  was  pre- 
ceeded  by  the  language  "defendants  Mills  notified  plain- 
tiffs that,  etc."  (Tr.  55).  Accordingly,  this  specification 
(No.  4)  can  be  entirely  disregarded,  and  we  do. 

Appellants'  specification  3  (Ap.  Br.  10)  seems  like- 
wise not  to  merit  consideration.  We  do  not  understand 
counsel's  criticism  that  the  finding  implied  that  the  con- 
tract was  breached.  As  stated  the  finding  is  100%  cor- 
rect. Any  implications  are  solely  in  the  mind  of  the 
reader.  We  disregard  this  specification. 

Again  the  specification  (No.  4,  Ap.  Br.  12)  that  the 
trial  court  concluded  'there  were  no  tenders"  is  baseless. 
Counsel  for  appellants  has  apparently  misread  Conclu- 
sion II.  See  Tr.  59.  We  disregard  this  specification. 

As  to  the  remaining  specifications  since  counsel  for 
appellants  has  not  indicated  them  by  number,  or  other- 
wise, in  the  Argument,  we  feel  justified  in  grouping  them 
and  discussing  them  collectively  as  falling  into  the  fol- 
lowing categories: 

A.  Terms  and  form  of  the  contract. 

B.  Was  there  a  forfeiture? 

C.  Was  there  abandonment? 

D.  Conspiracy. 

E.  Trespass. 


A.  There  was  only  one  contract. 

In  the  trial  court  counsel  for  the  appellant  tried  to 
establish  that  the  contract  of  November  7,  1945  was 
modified.  It  should  be  kept  in  mind  that  the  original 
contract  (November  7,  1945,  Exhibit  1)  was  between 
Mr.  and  Mrs.  Mills  as  vendors  and  Mr.  and  Mrs.  Hogan 
as  purchasers.  The  contract  specified  a  purchase  price  of 
$1575.00,  payable  $100.00  down,  and  the  balance  at 
$25.00  per  month  plus  interest.  This  would  make  ap- 
proximately a  five  year  contract;  to  be  exact  59  months. 
It  was  a  printed  form  contract  and  contained  the  pro- 
vision : 

"The  second  party  (purchasers)  further  agrees 
that  failure  by  the  first  party  (vendors)  at  any 
time  to  require  performance  by  the  second  party  of 
any  provision  hereof  shall  in  no  way  effect  their 
right  hereunder  to  enforce  the  same,  nor  shall  any 
waiver  by  said  first  party  of  any  breach  of  any  pro- 
vision hereof  be  held  to  be  a  waiver  of  any  succeed- 
ing breach  of  any  such  provision  or  as  a  waiver  of 
the  provision  itself." 

About  a  year  after  the  contract  was  executed  Mr.  Mills 
wrote  the  Hogans  that  instead  of  applying  the  full  $25.00 
payments  to  principal,  as  provided  in  the  contract,  he 
had  credited  the  payment  first  to  accrued  interest  and 
the  balance  to  principal.  This  letter  was  dated  November 
29,  1946  (Exhibit  2),  and  is  set  out  at  page  4  of  appel- 
lants' brief. 

On   January   31,    1947   the   Hogans  wrote  the  Mills 

as  follows: 

"I  am  sorry  to  say,  that  due  to  our  financial 
position,  we  have  had  to  turn  the  property  over  to 
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my  parents,  Mr.  &  Mrs.  M.  R.  Plastino,  1423  Ma- 
drona  Drive.  Seattle.  They  will,  I  am  sure,  be  able 
to  make  the  payments  on  time. 

My  husband  and  I  wish  to  thank  you  for  your 
help  and  patience  during  the  past  year.  Believe  me, 
we  do  appreciate  it."   (Exhibit  104B) 

It  will  be  observed  (on  the  reverse  side  of  the  con- 
tract of  November  7,  1945,  Exhibit  1)  that  the  assign- 
ment by  the  Hogans  to  the  Plastinos,  parents  of  Mrs. 
Hogan,  is  dated  January  25,  1945,  but  this  is  believed 
to  be  a  mistake,  and  should  read  January  25,  1946. 

In  the  trial  court,  and  on  this  appeal,  counsel  for 
appellants  insists  that  "said  contract"  now  means  the 
contract  of  November  7,  1945  (Exhibit  1)  plus  the  letter 
Mills  to  Hogans,  November  29,  1946  (Exhibit  2)  plus 
the  letter  Mills  to  Plastinos,  August  6,  1948  (Exhibit  6). 

We  are  quite  familiar  with  the  rule  that  a  contract 
may  be  established  by  correspondence  between  two 
parties.  We  agree  that  it  is  further  possible  to  modify 
the  term  of  a  previous  written  contract  by  a  subsequent 
writing.  However,  for  such  a  writing  to  constitute  a  true 
modification  it  must  be  based  upon  a  valuable  considera- 
tion and  understood  by  the  parties  to  constitute  a  modi- 
fication. Otherwise,  such  writing  would  lack  mutuality 
and  would  be  of  no  effect. 

We  should  point  out  that  it  is  entirely  illogical,  in 
any  event,  to  take  two  isolated  letters,  forming  a  part 
of  the  correspondence  between  the  parties  over  a  period 
of  several  years,  and  insist  that  two  such  letters,  only, 
became  a  part  of  the  original  contract.  Why  not  include 
all  of  the  correspondence  or,  in  any  event,  such  letters 
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as  one  from  the  Plastinos  to  Mills,  September  13,  1950 

(Exhibit  16)  which  was  stated: 

"I  should  have  written  to  you  sooner  but  I  have 
delayed  because  I  expected  to  get  back  to  work 
any  day.  I  have  not  worked  since  April  15th  this 
year  and  I  do  expect  to  be  back  on  the  job  in  the 
very  near  future  at  which  time  I  will  begin  pay- 
ments again." 

Or  why  not  include  the  letter  of  Mills  to  Plastinos 

dated  March  7,  1950  (Exhibit  13)  in  which  was  stated: 

"I  started  to  check  your  book  work  and  on  your 
third  payment  there  was  a  one  cent  mistake.  So  I 
checked  your  balance  with  ours  which  does  not 
jibe.  I  also  find  you  have  44  payments,  but  I  have 
45,  so  you  missed  one  some  place.  Also  you  have 
this  years  taxes  $59.39.  This  is  the  tax  on  the  house 
here  in  town.  Your  taxes  were  $124.77  which  receipt 
I  sent  you.  The  way  I  have  things  now  you  owe 
$874.07  v/ith  this  last  payment.  I  hope  this  will 
start  you  out  again." 

To  include  any  (or  all)  of  the  parties'  correspond- 
ence would,  of  course,  be  an  absurdity,  in  the  present 
case.  The  contract  of  November  7,  1945  was  not  modified 
in  any  legal  sense.  Its  interpretation  by  the  parties  (and 
Plastinos  were  not  even  a  party  to  it)  does  not  consti- 
tute modification. 

In  Carnahan  Mig.  Co.  v.  Beebe-Bowles  Co.,  80  Ore. 
124,  156  Pac.  584,  it  was  held  that  while  it  is  competent 
for  parties  to  modify  an  original  contract  so  as  to  ac- 
complish substantially  a  new  agreement,  the  latter  stipu- 
lation must  be  one  v/herein  the  minds  of  the  parties 
meet  on  identically  the  same  proposition.  The  Supreme 
Court  of  Oregon  said: 
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**It  was  competent  for  the  parties  to  modify 
their  original  contract  which  would  amount  to  mak- 
ing a  new  agreement;  but  this  later  stipulation,  like 
all  others,  must  be  one  in  which  the  minds  of  the 
parties  meet  on  identically  the  same  proposition. 
The  record  shows  that  the  plaintiff  proposed  cer- 
tain changes  in  the  contract,  but  it  does  not  show 
that  the  defendant  accepted  the  offer.  It  was  there- 
fore error  for  the  court  to  say  to  the  jury: 

'That  a  modification  of  a  contract  submitted 
and  taken  under  consideration  must  be  answer- 
ed. If  it  is  not  answered,  it  is  agreed  to.' 

"No  one  receiving  an  overture  to  change  an 
agreement  to  which  he  is  a  party  is  obligated  to 
answer  the  same.  His  silence  cannot  be  construed 
as  an  acceptance  if  nothing  else  is  shown.  The  doc- 
trine of  contract  by  offer  and  acceptance  is  stated 
in  Henry  v.  Harker,  61  Or.  276,  118  Pac.  205,  122 
Pac.  298;  and  Lueddemann  v.  Rudolf,  154  Pac.  116, 
155  Pac.  172." 

With  reference  to  what  conduct  constitutes  a  modi- 
fication the  following  language  from  Marnon  v.  Vaughan 
Motor  Co.,  184  Or.  103,  194  P.  2d  992  is  pertinent: 

"With  reference  to  the  question  of  what  con- 
duct will  constitute  modification  of  a  contract  it  is 
said  in  4  Page  on  the  Law  of  Contracts  4357, 
§  2458: 

'While  the  parties  to  a  contract  may  modify  it 
by  a  subsequent  contract  which  is  shown  by 
their  acts,  the  acts  which  are  relied  upon  to 
modify  a  prior  contract  must  be  unequivocal 
in  their  character.  Acts  which  are  ambiguous 
in  their  character,  and  which  are  consistent 
either  with  the  continued  existence  of  the  origi- 
nal contract,  or  with  a  modification  thereof, 
are  not  sufficient  to  establish  a  modification. 
'Conduct  which  is  not  necessarily  inconsistent 
with  the  continuation  of  a  contract,  will  not  be 
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regarded  as  showing  an  implied  agreement  to 
discharge  it,  although  such  conduct  might  have 
been  consistent  with  an  agreement  to  discharge 
such  prior  contract.' 

"(13)  And  it  is,  of  course,  well  established  that 
the  minds  of  the  parties  must  have  met  upon  the 
asserted  modification.  17  C.J.S.,  Contracts,  1229, 
§  588;  13  C.J.,  Contracts,  762,  §  950;  Northwestern 
Fire  &  Marine  Ins.  Co.  v.  Connecticut  Fire  Ins.  Co., 
105  Minn.  483,  117  N.W.  825;  Molostowsky  v. 
Grauer,  Sup  Ch.,  113  N.Y.S.  679." 

It  has  been  held  that  granting  an  extension  of  time 
in  which  to  complete  a  contract  does  not  constitute  a 
new  contract.  Johnson  v.  Myers,  91  Ore.  179,  177  Pac. 
631.  In  this  case  the  Supreme  Court  of  Oregon  said: 

"Under  the  contract  all  of  that  wood  was  to  be 
hauled  by  September  1,  1916.  On  August  12th  the 
plaintiff  wrote  to  the  defendants,  asking  for  an  ex- 
tension of  30  days  in  which  to  complete  the  con- 
tract; in  response  the  defendants  advised  him  that 
they  'would  grant  him  an  extension  of  thirty  days'. 
This  did  not  amount  to  a  new  contract;  it  was  mere- 
ly an  extension  of  time  in  which  to  perform  the 
original  agreement." 

Counsel  for  appellant  observes  (p.  4,  Ap.  Br.)  that 
Mills  never  advised  the  Hogans  nor  Plastinos  of  any 
change  in  the  manner  of  applying  interest  as  indicated 
in  his  letter  of  November  7,  1946  (Exhibit  2).  It  was 
probably  impossible  to  so  notify  the  Hogans  as  they 
assigned  their  rights  to  the  Plastinos  shortly  thereafter. 
Nor  was  it  incumbent  upon  Mills  to  further  advise  the 
Plastinos.  If  they  didn't  like  the  arrangement  they 
could  have  said  so.  Mills  was  under  no  obligation  to  the 
Plastinos,  in  any  event. 
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B.  Forfeiture. 

Any  discussion  of  forfeiture  by  the  Plastinos  involves 

a  consideration  of  what  constituted  the  contract  as  well 

as  whether  there  was  a  waiver  by  Mills  of  any  of  its 

terms.  Counsel  for  appellants  apparently  contends  that 

there  could  be  no  forfeiture  because  Mills  by  the  letter 

of  August  6,  1948  (Exhibit  6),  had  waived  any  right  to 

claim  a  forfeiture.   The  provision  in  re  forfeiture  is  as 

follows : 

"But  in  case  the  second  party  shall  fail  to  make 
the  payments  aforesaid,  or  any  of  them,  punctually 
and  upon  the  strict  terms,  and  at  the  times  above 
specified,  or  fail  to  keep  any  of  the  other  terms  or 
conditions  of  this  agreement,  time  of  payment  and 
strict  performance  being  declared  to  be  of  the 
essence  of  this  agreement,  then  the  first  party  shall 
have  the  right  to  declare  this  agreement  null  and 
void  and  foreclose  by  strict  foreclosure  in  equity, 
and  in  either  of  such  cases,  all  the  right  and  interest 
hereby  created  or  then  existing  in  favor  of  the 
second  party  derived  under  this  agreement  shall 
utterly  cease  and  determine,  and  the  premises  afore- 
said shall  revert  and  revest  in  the  first  party  with- 
out any  declaration  of  forfeiture  or  act  of  re-entry, 
or  without  any  other  act  by  first  party  to  be  per- 
formed and  without  any  right  of  the  second  party 
of  reclamation  of  compensation  for  money  paid  or 
for  improvements  made  as  absolutely,  fully  and 
perfectly  as  if  this  agreement  had  never  been  made." 

It  is  further  counsel's  contention  that  Mills  not  only 
waived  this  provision  regarding  forfeiture  by  writing 
the  letter  of  August  6,  1948  (Exhibit  6),  but  it  was  Mills' 
duty  to  advise  Plastinos  if  he  wasn't  going  to  rely  on  it 
in  the  future.  This  was  never  the  intent  of  the  parties 
involved.  The  language  of  the  letter  itself  disputes  any 
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such  construction.  First  of  all  the  letter  was  in  answer 
to  the  letter  the  Plastinos  wrote  on  August  5,  1948  (Ex- 
hibit 5),  in  which  was  said: 

"I  am  short  to  the  extent  that  I  have  to  ask  if 
you  will  hold  off  my  August  1st  payment  till  I  get 
caught  up  which  I  hope  will  be  very  soon." 

Mills  wrote  back: 

"I  am  very  sorry  to  hear  of  your  daughter's  sick- 
ness and  hope  for  the  best  for  her  recovery.  It  is 
quite  all  right  to  skip  your  payment  for  August  and 
any  other  time  when  you  are  short."  (Exhibt  6,  em- 
phasis added). 

By  this  letter  Mills  excused  non-payment  of  one 
month  only — namely,  August.  He  did  offer  to  let  Plas- 
tinos skip  payments  in  the  future  when  they  were  short, 
but  certainly  they  had  the  duty  to  inform  Mills  of  such 
a  situation  and  request  permission  to  skip  payment. 
Mills  had  no  duty  to  write  and  ask  them  each  month 
if  they  were  "short".  Any  such  contention  is  an  absurd- 
ity and  would  render  the  contract  of  November  7,  1945 
a  nudum  pactum. 

On  January  30,   1951,  Mills  wrote  the  Plastinos  as 

follows : 

"Your  contract  was  cancelled,  January  1,  1951, 
for  failing  to  keep  up  your  payments  and  taxes." 
(Exhibit  18). 

Now  whether  this  was  sufficient  as  a  notice  of  for- 
feiture is  entirely  unimportant.  It  was  so  regarded  by  the 
Plastinos.  If  they  did  not  agree  with  the  proceedure  it 
was  their  duty  to  advise  Mills.  At  the  time  of  the  can- 
cellation they  were  behind  over  seven  months  in  their 
payments   (unexcused).  The  forfeiture  provision  in  the 
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contract  was  still  in  effect.  Neither  Exhibit  2,  Exhibit  6 
or  any  other  writing  between  the  parties  varied  or  nulli- 
fied the  effect  of  the  final  paragraph  of  the  original  con- 
tract (Exhibit  1)  namely: 

"The  second  party  (purchasers)  further  agrees 
that  failure  by  the  first  party  (vendors)  at  any 
time  to  require  performance  by  the  second  party  of 
any  provision  hereof  shall  in  no  way  effect  their 
right  hereunder  to  enforce  the  same,  nor  shall  any 
waiver  by  said  first  party  of  any  breach  of  any  pro- 
vision hereof  be  held  to  be  a  waiver  of  any  succeed- 
ing breach  of  any  such  provision  or  as  a  waiver  of 
the  provision  itself." 

None  of  the  parties  involved  ever  contended  that  this 
final  paragraph  was  not  operative.  Mills  relied  on  it  for 
over  two  years.  After  Plastinos  consulted  with  attorneys, 
the  letter,  tendering  a  check  for  $675.00,  was  sent  on 
August  26,  1953  to  Mills,  who  refused  it  (Exhibit  105A). 
In  its  opinion,  the  trial  court  stated  (Tr.  52): 

"A  vendor  who  has  not  received  a  payment  for 
almost  seven  months  has  the  privilege  of  declaring 
the  contract  null  and  void  in  accordance  with  other 
provisions  of  the  contract  even  though  he  has  on 
prior  occasions  waived  strict  performance  of  the  re- 
quirement to  make  the  monthly  installments. 

"I  am  even  more  convinced  that  the  failure  of 
the  plaintiffs  to  communicate  with  the  defendant 
Esther  Mills  or  to  tender  the  amount  due  for  a 
period  of  more  than  two  years  after  their  $25.00 
check  was  returned  to  them  constitutes  an  abandon- 
ment of  any  title  which  they  might  have  held  at  that 
time." 

This  brings  us  to  a  discussion  of  the  most  important 
feature  of  this  case,  namely,  abandonment  of  the  con- 
tract by  the  Plastinos. 


17 
C.  Abandonment. 

The  trial  court  was  impressed  by  the  fact  that  after 
receiving  Mills'  letter  stating  the  contract  had  been  can- 
celled the  Plastinos  never  contacted  him,  remonstrated, 
nor  did  anything  in  connection  with  the  contract  until 
August  26,  1953,  when  they  tendered  $675.00  through 
their  attorney. 

A  discussion  of  Collins  v.  Keller,  62   Ore.   169,   124 

Pac    681    seems   particularly  appropriate  at  this  point. 

In  that  case  involving  the  purchase  of  a  piece  of  real 

property  in  Multnomah   County,  the  evidence  showed 

that  two  years  elapsed  before  the  purchaser  offered  to 

make  the  payment  required,  and  meanwhile  the  property 

had  doubled  in  value.   It  was  held  the  delay  amounted 

to   an   abandonment   by   the   purchaser.    The    Supreme 

Court  of  Oregon  observed: 

"The  testimony  shows  beyond  dispute  that  more 
than  two  years  elapsed  before  the  plaintiff  offered 
to  pay,  although  the  defendant  had  sought  to  either 
close  the  transaction  or  return  the  deposit  and  re- 
scind the  bargain.  Meanwhile  the  property  had 
doubled  in  value.  In  the  light  of  these  facts,  we  hold 
that  plaintiff's  long  delay  amounts  to  an  abandon- 
ment of  the  contract  on  his  part  and  renders  it 
inequitable  within  the  discretion  of  a  court  of  equity 
to  specifically  enforce  an  agreement  otherwise  in 
good  form.  Chabot  v.  Winter  Park  Co.,  34  Fla.  258, 
15  South.  756,  43  Am.  St.  Rep.  192." 

Some  criticism  has  been  made  by  counsel  for  appel- 
lants of  the  finding  of  the  trial  court  by  suggesting  that 
there  was  no  finding  of  the  facts  upon  which  a  conclu- 
sion of  abandonment  was  based.  But  counsel  overlooks 
the  fact  that  the  word   "abandonment"   itself  includes 
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not  only  physical  acts  of  a  party,  but  also  his  intent  in 
respect  thereto.  Sharkey  v.  Candiani,  48  Ore.  112,  85 
Pac  219.  This  is  also  established  by  Hull  v.  Clemens, 
200  Ore.  533,  267  P.  2d  225,  wherein  it  was  held  that 
abandonment  of  an  equitable  title  in  realty  is  entirely 
unilateral,  in  that  it  requires  action  by  only  the  posses- 
sor of  such  title.  Here  the  Supreme  Court  of  Oregon  said: 

"However,  it  is  well  established  that  an  unper- 
fected  equitable  title  may  be  lost  by  abandonment. 
Mineral  Land  Investment  Co.  v.  Bishop  Iron  Co., 
134  Minn.  412,  195  N.W.  966,  L.R.A.  1917D,  905. 
This  court  recently  held  in  Powers  v.  Coos  Bay 
Lumber  Co.,  Or.,  263  P.  2d  913,  that  the  rights  con- 
ferred by  an  easement  may  be  extinguished  by 
abandonment.  That  decision  also  held  that  in  aban- 
donment time  is  an  immaterial  element.  It  pointed 
out  that  the  moment  intention  to  abandon  unites 
with  acts  of  relinquishment,  the  abandonment  is 
complete. 

"...  His  actions  about  the  time  when  the  1942 
payment  fell  due  are  strongly  indicative  of  abandon- 
ment. It  will  be  recalled  that  the  Hulls  were  then 
selling  their  cattle  and  that  they  had  met  with 
financial  misfortunes. 

".  .  .  Very  likely  Hull's  plight,  when  the  day 
came  to  make  the  1942  payment  was  an  unfortunate 
one.  He  had  suffered  severe  financial  reverses  and 
had  resorted  to  the  sale  of  his  cattle.  Seemingly, 
when  the  time  came  to  make  the  1942  payment,  he 
was  avoiding  Clemens.  His  own  testimony  indicates 
that  about  that  time  he  was  trying  to  avoid  the 
service  of  process  upon  him  in  a  case  which  a  man 
by  the  name  of  Jordan  had  filed.  It  is  not  unusual 
in  situations  of  that  kind  for  the  victim  of  misfor- 
tune to  pull  up  his  stakes  and  move  on  to  another 
place  which  offers  greater  hope." 
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If  appellant  acquiesced  in  the  notice  of  cancellation 
received  by  Mills  then  they  abandoned  any  rights  they 
had  under  the  contract,  and  have  no  cause  of  suit.  At 
the  expense  of  repetition  we  summarize  the  facts: 

1.  Up  to  the  latter  part  of  the  year  1949  the  appel- 
lants had  skipped  several  payments  without  objection 
from  Mr.  Mills,  the  vendor.  In  fact  Mr.  Mills,  prior  to 
that  time,  had  written  letters  giving  his  express  consent 
for  them  to  skip  some  payments.  Commencing  in  the 
latter  part  of  the  year  1949,  appellants'  payments  were 
prompt  and  regular  until  June,  1950. 

2.  In  June,  1950,  appellants,  without  notice  of  any 
kind  to  Mills  and  without  any  further  letter  from  Mills, 
abruptly  quit  making  payments  on  the  contract  and 
never  made  any  payments  thereafter. 

3.  On  January  30,  1951,  the  vendor  Mills,  by  letter, 
cancelled  the  contract  by  reason  of  the  non-payment  of 
purchase  price  and  taxes.  This  notice  of  cancellation  was 
sent  to  appellants  by  registered  mail  and  was  received 
by  them,  according  to  the  register  return  slip,  February 
3,  1951  (Exhibit  18). 

4.  On  February  4,  1951,  one  day  after  appellants  re- 
ceived letter  of  cancellation,  they  mailed  to  Mills  another 
check  for  $25.00.  Mills  immediately  returned  the  check 
with  a  statement  that  the  contract  had  been  cancelled, 
and  this  letter  and  check  which  Mills  returned  were  re- 
ceived by  appellants  on  February  7,  1951  (Exhibit  20). 

5.  After  the  receipt  by  appellants  of  the  letter  of 
cancellation,    they    never    in    any    manner    objected    or 
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remonstrated  against  the  cancellation  and  did  not  in 
any  manner  write,  telephone  or  contact  Mr.  Mills  in 
reference  to  said  contract,  or  otherwise,  until  approxi- 
mately August,  1953  (Tr.  94). 

6.  Mills  sold  the  timber,  and  logging  operation  to 
remove  the  timber  were  carried  on  by  some  of  the  de- 
fendants in  this  cause. 

7.  Late  in  August,  1953,  appellants  contacted  Mr. 
Mills  and  then  had  John  Hathaway,  an  attorney  of 
Tillamook,  Oregon,  write  Mr.  Mills  a  letter  on  August 
26,  1953.  By  this  letter  a  deed  was  requested  and  a  check, 
which  appellants  had  secured  and  held  for  more  than 
one  year,  for  $675.00  was  tendered  to  Mills.  It  is  ad- 
mitted that  this  check  was  for  an  insufficient  amount. 
It  has  been  stipulated  that  there  was  $775.00  due  on 
contract  on  July  1,  1950  (Exhibit  25). 

8.  Appellants  made  no  payments  on  the  property 
since  June,  1950,  and  Mills  continued  to  pay  the  taxes. 

9.  Appellants  by  their  two  assignments  from  R.  F. 
and  Sally  Hogan  never  assumed  the  obligations  of  the 
purchasers.  Appellants  were  not  obligated  to  Mills  and 
Mills  could  not  have  forced  them  to  pay  for  the  prop- 
erty. It  is  most  important  to  keep  in  mind  that  appel- 
lants had  not  obligated  themselves  to  Mills  or  assumed 
any  obligations  of  the  purchase  contract  when  determin- 
ing the  effect  of  their  conduct.  Boston  Store  v.  Newbury, 
D.  C.  111.  1949,  83  F.  Supp.  442. 

It  is  these  facts  that  form  the  basis  for  the  contention 
that  appellant,  long  prior  to  the  bringing  of  this  suit, 
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by  their  conduct,  acquiesced  in  cancellation  of  contract 
and  abandoned  the  same. 

The  authorities  definitely  hold  that  a  vendee  may 
abandon  a  contract,  by  conduct,  and  no  notice  to  the 
vendee  is  required  when  the  contract  has  been  so  aban- 
doned. Anderson  v.  Hurlbert,  109  Ore.  284,  219  Pac. 
1092.  Geroy  v.  Upper,  182  Ore.  535,  187  P.  2d  662. 

So  here  the  appellants  knew  that  the  contract  pro- 
vided that  any  waiver  by  Mills  of  any  provision  of  the 
contract  would  not  "be  held  to  be  a  waiver  of  any  suc- 
ceeding breach  of  any  such  provision." 

With  this  knowledge  appellants  quit  making  pay- 
ments in  June,  1950.  After  waiting  seven  months  with- 
out receiving  any  payments.  Mills  on  January  30,  1951, 
by  letter,  cancelled  the  contract  on  account  of  failure 
to  make  payments.  Appellants  for  two  and  one-half 
years  remained  silent  after  receiving  the  letter  from 
Mills  cancelling  the  contract. 

Appellants  well  knew  that  Mills  could  not  force  them 
to  pay  the  balance  ov/ing  on  the  contract.  They  had 
assumed  nothing  under  their  assignments. 

Under  such  circumstances  the  conduct  of  appellants 
was  such  as  to  indicate  an  intention  to  abandon  the 
contract.  Their  silence  and  their  failure  to  contact  Mills 
in  any  way  after  receiving  letter  of  cancellation  was  a 
clear  acquiescence  in  the  attempted  cancellation  of  con- 
tract by  Mills,  even  though  it  be  admitted  that  Mills 
had  no  right  to  do  so  at  the  time  the  letter  was  written. 
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The  appellants  abruptly  quit  making  all  payments 
for  seven  months  prior  to  the  attempted  cancellation 
and  they  remained  absolutely  silent  without  objection 
or  remonstrating  in  any  way  for  more  than  two  years 
after  receiving  letter  of  cancellation. 

In  the  case  of  Newell  v.  Stone  Co.,  Calif.,  184  Pac. 
659,  9  A.L.R.  993,  the  court  considered  a  similar  situa- 
tion and  said: 

"The  plaintiff  could  not  take  advantage  of  his 
own  fault.  (Citing  authorities)  Plaintiff  was  in  de- 
fault when  the  notice  was  received  by  him.  True, 
his  prior  default  had  been  condoned,  and  he  could 
have  reinstated  himself  by  making  prompt  pay- 
ments of  the  balance  due  under  the  terms  of  the 
contract;  but  he  could  not,  by  merely  saying  noth- 
ing, gain  the  right  to  demand  repayment  of  the 
installments  of  the  purchase  price  previously  made." 

The  only  excuse  offered  by  appellants  was  the  un- 
corroborated and  unsupported  testimony  of  Mrs.  Plas- 
tino  that  some  lawyer  in  Seattle  advised  appellants  to 
get  a  bank  check  for  the  amount  owing  and  hold  the 
check  until  a  foreclosure  suit  was  commenced  (Tr.  94). 

Such  testimony  was  clearly  immaterial  and  irrelevant, 
inconsistent  and  hearsay.  No  qualified  attorney  would 
give  such  advice.  Appellants  did  not  attempt  to  produce 
any  supporting  testimony  from  such  attorney.  Mr.  Plas- 
tino  was  present  at  the  trial  and  did  not  corroborate 
his  co-plaintiff. 

The  language  in  Percy  v.  Miller,  197  Ore.  230,  251 

P.  2d  463,  is  quite  perinent: 

"It  is  a  general  rule  of  equitable  jurisprudence 
that  a  palintiff  coming  into  equity  for  specific  per- 
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formance  must  show  not  only  that  he  has  a  vaHd, 
legally  enforceable  contract,  but  also  that  he  had 
complied  v/ith  its  terms  by  performing  or  offering 
to  perform  on  his  part  the  acts  which  formed  the  con- 
sideration of  the  undertaking  on  the  part  of  the  de- 
fendant, or  that  he  is  ready,  able,  and  willing  to 
perform  his  obligations  under  the  contract,  in  their 
entirety,  and  to  do  whatever  has  been  made  a  con- 
dition precedent  on  his  part.  49  Am.  Jur.,  Specific 
Performance,  53,  §  40;  5  Pomeroy,  Equity  Juris- 
prudence, 2d  Ed.  4972,  §  2227." 

In  DeWaal  v.  Califf,  182  Ore.  93,  185  P.  2d  577,  it 

was  held  that  a  contractor  Vv^as  not  entitled  to  specific 

performance  of  a  building  contract  providing  that  if  he 

failed  to  complete  the  work  by  February  22  the  owners 

might  terminate   his   right  to  proceed,   and  the  owners 

did  so  on  May  4th.  The  Supreme  Court  of  Oregon  said: 

"Plaintiff's  own  evidence  is  to  the  effect  that  he 
had  refused  to  do  any  more  work  on  the  house  un- 
til additional  payments  had  been  made  to  him  by 
defendants  and  that  without  such  additional  pay- 
ments he  was  financially  unable  to  purchase  the 
necessary  materials  for  its  completion.  Under  the 
terms  of  the  contract  the  house  was  to  be  completed 
by  February  22,  1945.  It  was  not  until  May  4th  of 
that  year,  and  after  the  plaintiff  had  ceased  to  work 
on  the  building,  that  the  defendants  notified  him 
that  they  were  "taking  over  the  work  and  will  com- 
plete the  same  according  to  the  contract." 

D.  Conspiracy. 

In  order  to  recover  damages  for  the  removal  of  the 
timber  from  Lot  8  it  was  necessary  for  the  appellant  to 
allege  and  prove  a  conspiracy  on  the  part  of  the  various 
defendants  to  cut  and  remove  timber  from  the  premises 
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of  the  appellants.  Since,  as  before  pointed  out,  the  ap- 
pellants did  not  own  Lot  8,  which  at  all  times  has  been 
owned  in  fee  by  the  Mills,  it  would  seem  that  the  charge 
of  trespass  was  doomed  to  dismissal  at  the  proper  time. 

Appellants  specify  as  an  error  of  the  trial  court  its 
failure  to  conclude  there  was  a  conspiracy  (Ap.  Br.,  p. 
13).  This  is  rather  surprising,  in  view  of  the  fact  that 
counsel  for  appellants  is  himself  unable  to  point  out 
what  the  conspiracy  consists  of  (Ap.  Br.,  p.  25).  An 
attempt  is  made  to  denominate  the  acts  of  the  defend- 
ants as  either  a  conspiracy  or  confederation — while  it  is 
admitted  that  nomenclature  is  not  an  issue — the  in- 
ability to  typify  is  significant.  In  any  event  there  was 
a  total  and  embarrassing  failure  on  the  part  of  the  ap- 
pellants to  establish  either  conspiracy,  confederation  or 
even  association  on  the  part  of  the  defendants  to  effect 
an  unlawful  purpose.  This  is  further  demonstrated  by 
the  invectives  hurled  by  counsel  for  appellants  in  the 
direction  of  Mr.  Mills,  claiming  he  was  in  court  with 
unclean  hands.  This  is  the  most  surprising  aspect  of  this 
bizarre  proceedings.  First,  it  is  the  first  instance  coming 
to  the  writer's  attention  where  a  defendant  has  been 
hailed  into  court  on  a  charge  of  having  unclean  hands. 
The  charge  is  in  the  nature  of  an  equitable  estoppel, 
and  should  not  be  the  basis  of  an  original  action.  But 
irrespective  of  that  feature  we  fail  to  understand  how 
Mills'  alleged  unclean  hands  could  soil  the  other  de- 
fendants. It  certainly  doesn't  establish  a  conspiracy, 
confederation  or  association.  (May  we  parenthetically 
point  out  that  it  was  impossible  to  establish  a  conspiracy 
of  the  defendants  because  none  in  fact  existed.) 
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Addressing,  for  the  moment,  our  remarks  to  the 
charges  against  Mills  (commencing  page  30  Aps.  Brief). 

1.  Although  he  had  a  recorded  contract  of  sale  he 
told  no  one  of  it.  The  fact  of  recording  told  the  public. 

2.  Misrepresentation  of  tax  liability.  No  such  mis- 
representation was  proven. 

3.  The  trial  court  did  not  admire  him  for  the  manner 
of  cancelling  the  contract.  Mills  himself  is  not  on  trial — 
his  personality  is  of  no  concern  to  court  or  counsel. 

4.  He  executed  a  "receipt".  This  is  counsel's  language. 

The  instrument  itself  speaks  for  itself.  It  reads: 

"We  hereby  sell  to  Ray  Douglas  all  timber  on 
Lot  8  in  Section  22  Township  1  North  of  Range  10 
West  of  Willamette  Meridian  for  $1500.00. 
Paid  in  full." 

Such  a  writing  was  held  to  be  a  conveyance  in  Fred- 
erick V.  Fox  (Cal.  1949),  204  P.  2d  126. 

5.  Sold  43.46  acres  without  knowing  the  amount 
was  there.  There  still  is  no  competent  evidence  that  there 
wasn't. 

6.  Testified  he  did  not  change  the  terms  of  the  con- 
tract. He  didn't. 

7.  Initiated  the  chain  of  causation  and  assisted  in 
its  final  unlawful  stages.  This  is  nothing  but  a  jumble  of 
words  and  is  a  charge  of  nothing. 

A  similar  tirade  is  directed  against  Wendling  (Aps. 
Br.,  p.  32)  which  we  find  it  unnecessary  to  answer. 

We  conclude  by  saying  there  is  a  complete  lack  of 
evidence  of  conspiracy  or  confederacy  (nomenclature  is 
not  an  issue). 
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E.  Trespass. 

The  appellants  have  specified  as  error  the  supposed 
failure  of  the  trial  court  to  find  on  trespass  and  destruc- 
tion of  appellants'  property.  The  trial  court  found  and 
commented  on  the  various  activities  or  connection  of 
the  defendants  with  the  removal  of  the  timber.  The  trial 
court  found  generally  that  the  defendants  were  entitled 
to  a  judgment  in  their  favor.  There  was  no  error  on  the 
part  of  the  trial  court.  The  argument  of  counsel  for 
appellants  to  the  contrary  is  without  merit.  The  sug- 
gestion (Aps.  Br.,  p.  25)  that  the  court  had  obtained 
information  concerning  the  facts  of  the  conspiracy  to 
trespass  from  a  trial  brief  submitted  to  it  is  rather  sur- 
prising. We  were  not  aware  that  a  brief  of  counsel  be- 
comes evidence. 

CONCLUSION 

The  opinion  of  the  trial  court  appears  in  its  entirety 
in  the  Transcript,  commencing  at  page  46.  It  is  an  ex- 
cellent summation  of  the  case.  We  commend  it  to  Your 
Honor's  attention. 

We  conclude  in  asking  that  the  decree  of  the  trial 
court  be  sustained  in  all  particulars. 

Respectfully  submitted, 

George  P.  Winslow, 
Wm.  C.  Ralston, 
Irving  Rand, 

Attorneys   for  Appellees. 

December  1,  1955. 
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OPINION    BELOW 

The  opinion  of  the  Tax  Court  (R.  23-25)  is  reported 
at  22  T.C.  1236. 

JURISDICTION 

This  petition  for  review  (R.  26-27)  involves  federal 
income  taxes  for  the  taxable  years  1948  and  1949.  On 
March  20,  1952,  the  Commissioner  of  Internal  Revenue 
mailed  to  the  taxpayers  notice  of  deficiencies  in  the 
total  amount  of  $36,249.09.  (R.  10-17.)  Within  ninety 
days  thereafter  and  on  May  13,  1952,  the  taxpayers 
filed  a  petition  with  the  Tax  Court  for  a  redetermina- 
tion of  the  deficiencies  under  tlie  provisions  of  Section 
272  of  the  Internal  Revenue  Code  of  1939.    (R.  3,  5-9.) 

(1) 


The  decision  of  the  Tax  Court  was  entered  on  January 
10,  1955.  (R.  25.)  The  case  is  brought  to  this  Court 
l)y  a  petition  for  review  filed  on  April  1,  1955.  (R. 
2C>-27.)  Jurisdiction  is  conferred  on  this  Court  by 
Section  7482  of  the  Internal  Revenue  Code  of  1954. 

QUESTION   PRESENTED 

Under  Section  117  (j)  of  the  Internal  Revenue  Code 
of  1939,  a  net  gain  from  the  sale  of  depreciable  business 
assets  is  entitled  to  capital  gain  treatment,  but  a  net 
loss  from  such  sale  is  deductible  in  full  as  an  ordinary 
loss.  Where  a  taxpayer  sustains  individual  losses  of 
this  nature,  but  in  the  same  year  is  a  member  of  a 
partnership  which  realizes  net  gains  of  the  same  na- 
ture, nnist  he  offset  his  distributive  share  of  the  i)art- 
nership  gains  against  his  individual  losses  in  comput- 
ing the  net  figure  contemplated  by  Section  117   (j)? 

STATUTE    INVOLVED 

The  pertinent  provisions  of  the  statute  involved  are 
set  forth  in  the  Appendix,  infra. 

STATEMENT 

A  stipulation  of  the  parties  (R.  19-22)  was  adopted 
by  the  Tax  Court  as  its  findings  of  fact  (R.  23).  As 
revealed  by  the  stipulation  and  the  exhibits  thereto 
(which  consist  of  the  pertinent  individual  and  part- 
nership tax  returns)  the  facts  material  to  this  appeal 
may  be  siunmarized  as  follows: 

Taxpayers  were  husband  and  wife.  They  filed  joint 
returns  for  the  years  1948  and  1949.  (R.  19;  Stip. 
Exs.  1-A,  2-B.)  During  the  same  period  the  husband 
was  associated  with  Joseph  ]M.  Schenck  in  a  partner- 
ship  (referred  to  herein  as  Arrowhead)   which  filed 


partnership  returns  for  the  fiscal  years  ended  October 
31,  1948  and  1949.  The  husband  held  a  50  percent 
interest  in  tlie  prolits  of  the  partnership.  (R.  19-20; 
Stip.  Exs.  3-C,  4-D.) 

In  1948  taxpayers  sustained  a  casualty  fire  loss. 
It  is  stipulated  that  this  loss  was  of  the  type  described 
under  Section  117  (j);  and  that  the  correct  amount 
of  the  loss  was  $44,420.12.  In  1949  the  taxpayers 
sustained  an  individual  proprietorship  net  loss  in  the 
amount  $106,214.98.  It  is  stipulated  that  this  loss, 
also,  was  of  the  type  described  under  Section  117  (j). 
(R.  20-21.) 

The  Arrow-head  partnership  sold  the  Arrowhead 
Springs  Hotel  prior  to  the  tax  years  in  question; 
and  realized  gains  therefrom  in  1948  and  1949,  It  is 
stipulated  that  these  gains  were  of  the  type  described 
under  Section  117  (j)  of  the  Internal  Revenue  Code 
of  1939.  It  is  further  stipulated  that  the  taxpayer- 
husband's  share  of  these  gains  for  1948  was  $37,675.62, 
and  his  share  for  1949  Avas  $28,333.28.     (R.  20-22.) 

In  their  joint  returns  for  1948  and  1949,  taxpayers 
deducted  in  full  their  individual  Section  117  (j)  losses, 
in  computing  their  net  income.  As  for  the  taxpayer- 
husband's  shares  of  the  Arrowhead  partnership's  Sec- 
tion 117  (j)  gains,  the  taxpayers  took  50  percent  of 
these  into  account  as  long-term  capital  gain.  (R.  20- 
22.) 

Upon  auditing  taxpayers'  returns  for  1948  and  1949, 
the  Commissioner  determined  deficiencies  upon  the 
ground  inter  alia  that  the  taxpayer-husband's  shares 
of  the  Arrowhead  partnership  Section  117  (j)  gains 
for  1948  and  1949  should  have  been  taken  into  account 
100  percent,  together  with  taxpayers'  individual  Sec- 


tion  117  (j)  losses,  in  computing  a  single  Section  117 
(j)  net  figure.     (R.  21-22.) 

The  Tax  Court  ruled,  however,  that  taxpayers'  man- 
ner of  reporting  separately  their  individual  and  part- 
nership Section  117  (j)  items  was  correct.    (R.  23-25.) 

STATEMENT    OF    POINT    TO    BE    URGED 

Computation  of  a  taxpayer's  net  gain  or  loss  under 
Section  117  (j)  of  the  Internal  Revenue  Code  of  1939 
must  include  the  taxpayer's  share  of  partnership  gains 
or  losses  under  Section  117  (j),  and  the  Tax  Court 
erred  in  ruling  to  the  contrary. 

SUMMARY    OF   ARGUMENT 

Under  Section  117  (j)  of  the  Internal  Revenue  Code 
of  1939,  a  net  gain  from  the  sale  of  certain  non-capital 
assets  is  entitled  to  capital  gain  treatment,  but  a  net 
loss  from  such  sale  is  deductible  in  full  as  an  ordinary 
loss.  In  the  case  at  bar  the  question  of  law  presented 
is  whether  computation  of  a  taxpayer's  net  gain  or  loss 
under  Section  117  (j)  must  include  his  share  of  such 
partnership  gains  or  losses.  The  Tax  Court  answered 
this  question  in  the  negative.  The  Commissioner  con- 
tends that  the  Tax  Court  erred  and  that  its  decision 
must  be  reversed. 

The  partnership  provisions  of  the  1939  Code  reveal 
that  a  partnership  has  no  independent  status  taxwise 
save  for  limited  accounting  purposes.  The  individual 
partners  are  the  taxpayers ;  collectively,  they  realize  the 
partnership  gains  and  sustain  the  partnership  losses.  It 
follows  that  partnership  items  retain  their  identity  in 
the  hands  of  the  partners,  despite  the  computations  of 
partnership  income  required  by  the  statute. 

This  is  particularly  true  w^here  Congress  has  ex- 


pressly  required  that  a  taxpayer  take  into  account  all  of 
Ms  gains  and  losses  of  a  2;iven  nature  in  reaching  a  net 
figure.  Section  117  (j),  which  so  provides,  is  a  relief 
measure  focussed  upon  the  individual  taxpayer.  The 
net  figure  thereunder  is  ambivalent ;  if  a  gain,  it  is  cap- 
ital, if  a  loss,  it  is  ordinary.  Insulation  of  partnership 
gains  and  losses  under  Section  117  (j)  from  those  of  the 
individual  partners  would  allow  a  taxpayer  to  have  both 
a  capital  gain  and  an  ordinary  loss  under  tbe  same  pro- 
vision in  the  same  year,  and  thus  would  result — as  in  the 
case  at  bar — in  extending  a  double  benefit,  which  w^s 
obviously  not  the  intent  of  Congress. 

We  submit  that  the  soundness  of  this  view  is  con- 
firmed not  only  Iw  the  general  role  of  x^artnerships  un- 
der the  federal  tax  lavrs,  but  by  the  legislative  history  of 
Section  117  (j),  and  by  the  relevant  principles  estal)- 
lished  in  Supreme  Court  and  appellate  decisions — in 
particular,  Neuherger  v.  C om/missioner ,  311  U.  S.  83, 
which  ruled  that  a  taxpayer  might  offset  his  individual 
losses  from  non-capital  security  transactions  against  his 
share  of  partnership  gains  of  the  same  nature. 

For  these  reasons  we  submit  that  the  decision  of  the 
Tax  Court  should  be  reversed. 

ARGUMENT 

Computation  of  a  Taxpayer's  Net  Gain  or  Loss  Under  Section 
117  (j)  of  the  Internal  Revenue  Code  of  1939  Must  Include 
the  Taxpayer's  Share  of  Partnership  Gains  or  Losses  Under 
Section  117  (j),  and  the  Tax  Court  Erred  in  Ruling  to  the 
Contrary 

A.  Preliwinary 

Upon  undisputed  facts  this  appeal  presents  a  single 
question  of  law:  Must  the  computation  of  a  taxpayer's 
net  gain  or  loss  under  Section  117  (j)  of  the  Internal 


Tvevenuc  Code  of  1939  include  the  taxpayer's  share  of 
partnership  gains  or  losses  under  Section  117  (j)  ?  The 
Tax  Court  has  answered  this  qnestion  in  the  negative. 
The  Conunissioner  contends  that  the  question  unist  ])e 
answered  in  the  aftirniative,  and  hence  that  the  decision 
helow  should  be  reversed. 

Section  117  (j)  (Appendix,  infra)  deals  with  the  tax 
consequences  of  the  sale,  exchange  or  involuntary  con- 
version of  certain  non-capital  assets  "used  in  the  trade 
or  business".  Section  117  (j)(2)  (Appendix,  infra) 
provides  in  substance  that  if  gains  exceed  losses  in  the 
sale,  exchange  or  conversion  of  such  assets,  "such  gains 
and  losses  shall  be  considered  as  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for  more  than  6 
months";  l)ut  that  if  such  gains  do  not  exceed  such 
losses,  "such  gains  and  losses  shall  not  be  considered  as 
gains  and  losses  from  sales  or  exchanges  of  capital  as- 
sets." In  brief,  if  there  is  a  net  gain,  it  is  taxal)le  as  a 
long-term  capital  gain;  but  if  there  is  a  net  loss,  it  is 
deductible  in  full  as  an  ordinary  loss. 

In  the  case  at  bar,  as  detailed  in  the  statement,  supra, 
it  is  undisputed  that  tax])ayers  sustained  individual 
losses  under  Section  117  (j)  in  1948  and  1949;  and  that 
in  the  same  years  the  taxpayer-husband  was  a  member 
of  a  partnership  which  realized  gains  under  Section 
117  (j).  In  taxpayers'  joint  returns  for  1948  and  1949 
taxpayers'  individual  Section  117  (j)  losses  were  de- 
ducted in  full  in  computing  net  income;  but  the  tax- 
payer-husband's shares  of  the  partnership  Section 
117  (j)  gains  were  taken  into  account  as  long-term  cap- 
ital gains.  The  Tax  Court  ruled  that  this  treatment 
was  proper;  that  Section  117  (j)  applies  to  a  partner- 
ship as  an  entity  distinct  from  the  individual  partners ; 


and  hence  that  gains  realized  by  a  partnership  under 
Section  117  (j)  are  fixed  once  and  for  all  as  long-term 
capital  gains,  in  which  the  partners  share  distrib- 
iitively.  In  this  view  it  is  immaterial  that  the  partners 
may  have  individual  losses  under  Section  ItT  (j).  Such 
losses  are  deductible  in  full  as  ordinary  losses,  without 
reference  to  or  offset  by  the  partner's  distributive  share 
of  the  partnership's  Section  117  (j)  gains. 

We  submit  that  this  construction  of  Section  117  (j) 
is  in  error;  that  Congress  intended  and  has  clearly  re- 
quired the  computation  of  a  single  net  gain  or  loss  un- 
der Section  117  (j)  for  a  given  taxpayer  in  a  given  tax 
year;  and  that  to  permit  insulation  of  partnership  gain 
or  loss  in  the  manner  sanctioned  by  the  Tax  Court  is 
to  defeat  this  intention  and  requirement.  We  sulnnit 
that  a  partnership's  net  gain  or  loss  under  Section 
117  (j)  must  retain  its  identity  as  such  in  the  hands  of 
the  partners,  and  tliat  each  i:)artner's  distrilmtive  share 
of  such  gain  or  loss  must  be  offset  against  his  individ- 
ual gain  or  loss  of  the  same  nature.  ^As  dejnonstrated 
below,  this  result  follows  necessaril)?^^^Sw  the  terms  of 
the  relevant  statutes,  from  legislative  history,  and  from 
the  princi]des  established  by  controlling  Supreme  Court 
and  appellate  decisions. 

B.  Taxpajier^  must  offset  t]ie  Jiushand's  distributive 
share  of  partnership  gains  under  Section  117  (j) 
in  1948  and  1949  against  their  individual  losses  of 
the  same  nature  in  the  same  years 

The  question  of  statutory  construction  presented  by 
this  ap])eal  is  one  which  requires  consideration  of  the 
limited  role  played  by  partnerships  in  federal  income 
taxation. 
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Unlike  a  corporation,  a  partnership  is  not  a  taxpay- 
ing  entity  for  federal  income  tax  purposes.  Section  181 
of  the  Internal  Revenue  Code  of  1939  (Appendix, 
infra)  constitutes  a  reenactment  of  the  provision  long- 
established  in  the  revenue  laws  that  "Individuals  carry- 
ing on  business  in  partnership  shall  be  lial)le  for  income 
tax  only  in  their  individual  capacity."  And  while  Sec- 
tion 187  (Appendix,  infra)  requires  that  partnerships 
file  yearly  informational  returns,  awd  we  submit  that 
no  taxes  are  assessed  on  the  basis  of  these  returns.  It 
is  only  as  partnership  gain  or  loss  enters  distributively 
into  the  computation  of  the  net  incomes  of  the  individ- 
ual partners  that  such  gains  or  loss  has  tax  conse- 
quences. 

It  is  evident,  however,  that  before  partnership  gains 
and  losses  can  enter  distributively  into  the  individual 
incomes  of  the  partners  there  must  he  some  consistent 
method  to  which  all  the  partners  must  adhere  in  deter- 
mining the  total  gains  and  losses  which  are  to  be  dis- 
tributed. This  method  is  provided  by  Sections  182  and 
183  (Appendix,  infra).  Section  183  provides  that ' ' The 
net  income  of  the  partnership  shall  be  computed  in  the 
same  manner  and  on  the  same  basis  as  in  the  case  of  an 
individual,"  except  that  capital  items  shall  be  segre- 
gated before  such  computation,  and  that  partnerships 
shall  not  be  allowed  either  the  so-called  "charitable  con- 
tribution" deduction  nor  the  standard  deduction  al- 
lowed to  individuals.  Section  182  provides  that  the  in- 
dividual jiartner,  in  computing  his  net  income,  shall  in- 
clude, whether  or  not  distribution  is  made  to  him:  (a) 
his  distributive  share  of  the  partnership's  short-term 
capital  gains  and  losses  as  part  of  his  individual  short- 
term  capital  gains  and  losses;  (]))  his  distributive  share 
of  the  xDartnershijD's  long-term  capital  gains  and  losses 


as  part  of  his  individual  long-term  capital  gains  and 
losses;  and  (c)  bis  distributive  sbare  of  tbe  partner- 
ship's ordinary  net  income  or  loss,  computed  as  pro- 
vided in  Section  183. 

It  is  apparent  from  tbe  above  provisions  that  a  part- 
nership is  an  accounting  unit,  although  not  a  taxpaying 
unit,  under  the  federal  tax  laws.  In  order  to  make  the 
computations  required  by  Section  182  a  partnership 
nuist  have  its  own  accounting  method  and  jDeriod,  as 
distinct  from  the  accounting  methods  and  periods  of  its 
individual  members.  Thus  partnership  gains  and  losses 
may  be  reflected  in  the  individual  returns  of  the  part- 
ners in  years  other  than  those  in  which  they  would  have 
been  reported  if  they  had  been  individual  gains  or 
losses  of  the  partners.  The  accounting  status  thus  ac- 
corded to  partnerships  is  obviously  desirable  in  view 
of  the  diversity  which  may  obtain  between  the  part- 
ners individually  as  to  accounting  methods  and  periods. 

But  it  should  be  noted  that  the  only  necessary  conse- 
quence of  the  partnership's  accounting  status  is  that  it 
determines  when  the  partners  must  report  partnership 
gains  and  losses.  It  does  not  follow^  that  particular 
items  of  gain  realized  and  loss  sustained  by  the  partner- 
ship lose  their  identity  in  the  computations  of  net  part- 
nership gains  and  losses  which  precede  reflection  of  dis- 
tributive shares  in  the  partners'  individual  returns. 
The  underlying  concept,  embodied  in  Section  181,  is 
that  the  partners  are  the  taxpayers.  It  is  the  partners 
collectively  wdio  realize  directly  the  partnership  gains 
and  sustain  directly  the  partnership  losses.  Craik  v. 
J'liUcd  States,  31  F.  Supp.  132  (C.  Cls.). 

To  what  extent,  then,  do  particular  items  of  partner- 
ship gain  and  loss  retain  their  original  identity  in  the 
hands  of  the  individual  partners'? 
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Like  preceding  Revenue  Acts,  the  1939  Code  provides 
some  answers — but  only  partial  answers — to  this  ques- 
tion. As  nolod  above,  Section  183  provides  that  part- 
nership capital  items  shall  be  segregated;  and  Section 
\S2  provides  that  each  partner  shall  take  into  account 
separately  his  distributive  shares  of  the  partnership's 
short-term  capital  gains  and  losses,  long-term  capital 
gains  and  losses,  and  ordinary  net  income  or  loss.  In 
general,  then,  partnership  items  retain  their  identity  as 
capital  or  ordinary  in  the  hands  of  the  partners.  And 
in  particular,  Sections  183  through  189  provide  that  cer- 
tain non-capital  partnership  items — none  relevant  here 
— retain  their  identity  in  the  hands  of  the  partners, 
largely  in  the  form  of  credits  against  income. 

The  instant  appeal  involves  Section  117  (j)  gains  or 
losses.  Each  Section  117  (j)  gain  or  loss  originates  in 
the  disposition  of  a  non-capital  asset;  but  such  gains 
and  losses  are  neither  capital  nor  ordinary  in  nature 
until  reduced  to  a  net  figure  which,  if  a  gain,  is  capital 
but,  if  a  loss,  is  ordinary.  The  partnership  provisions  of 
the  1939  Code,  summarized  above,  do  not  deal  expressly 
with  these  ambivalent  items,  any  more  than  they  deal 
expressly  with  a  host  of  other  particular  items  of  gain 
and  loss.  It  could  well  be  argued  that  this  lack  of  par- 
ticularity in  the  statute  is  of  no  significance  in  view  of 
the  underlying  ]n^inciple  that  it  is  the  partners  who  col- 
lectively realize  partnership  gains  and  sustain  partner- 
ship losses.  *  As  it  hapi)ens,  however,  it  is  unnecessary 


*  In  the  new  Internal  Revenue  Code  of  1954  Congress  has  pro- 
vided expressly  in  Section  702  (a)  (3)  that  each  partner  shall  take 
into  account  separately  his  distributive  share  of  partnership  gains 
and  losses  from  sales  or  exchanges  of  property  described  in  Sec- 
tion 1231  of  the  1954  Code,  which  is  the  successor  to  Section  117 
(j)  of  the  1939  Code.     Furthermore,  Section  702   (b)   states  that 
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to  argue  about  this  point;  for  the  Supreme  Court  has 
spoken  in  a  decision  which  disposes  of  the  matter  and 
which,  we  believe,  requires  reversal  in  the  case  at  bar. 
That  is  the  decision  in  Neuberger  v.  Commissioner,  311 
U.S.  83. 

The  Neuherger  case  involved  Section  23  (r)  of  the 
Revenue  Act  of  1932,  c.  209,  47  Stat.  169,  which  pro- 
vided that  "Losses  from  sales  or  exchanges  of  stocks 
and  bonds  *  *  *  which  are  not  capital  assets  *  *  * 
shall  be  allowed  [as  deductions  from  gross  income] 
only  to  the  extent  of  the  gains  from  such  sales  or  ex- 
changes *  *  *."  The  taxpayer  there  had  sustained 
individual  loss  of  the  nature  described  by  Section  23  (r) 
in  the  same  year  that  a  partnership  of  which  he  was  a 
member  had  realized  gain  of  the  same  nature.  The 
Supreme  Court  held  that  the  taxpayer  was  entitled  to 
deduct  his  individual  loss  to  the  extent  of  his  distribu- 
tive share  of  the  partnership  gain.  In  other  words, 
the  Supreme  Court  ruled  that  a  partnership's  Section 
23  (r)  gains  retained  their  identity  as  such  in  the  hands 
of  the  individual  partners. 

It  is  to  be  noted  that  the  partnership  provisions  of  the 
Revenue  Act  of  1932  involved  in  the  Neuherger  case 
were,  in  all  essential  respects,  very  similar  to  the  part- 
nership provisions  of  the  1939  Code.  Section  181  of  the 
1932  Act  provided  that  "Individuals  carrying  on  busi- 
ness in  partnership  shall  be  liable  for  income  tax  only 
in  their  individual  capacity" ;  and  Section  189  provided 
for  the  filing  of  partnership  informational  returns.  See- 
the character  of  any  item  of  income,  gain,  loss,  deduction  or 
credit  included  in  a  partner's  distributive  share  shall  be  determined 
as  if  such  item  were  realized  directly  from  the  source  from  which 
realized  by  the  partnership  or  incurred  in  the  same  manner  as 
incurred  by  the  partnership.  Legislative  history  reveals  that 
Congress  considered  these  provisions  to  be  merely  declaratory  of 
current  law  and  practice.  H.  Rep.  No.  1337,  83d  Cong.,  2d  Sess., 
p.  221;  S.  Rep.  No.  1622,  83d  Cong.,  2d  Sess.,  p.  89, 
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tion  183  provided  that  "The  net  income  of  the  partner- 
yhip  shall  be  computed  in  the  same  manner  and  on  the 
same  basis  as  in  the  case  oi'  an  individual";  and  Sec- 
tion 18(5  provided  for  the  segregation  of  partnership 
rapital  gain  and  loss,  the  separate  reporting  thereof  by 
the  i)artnershii),  and  the  separate  taxation  thereof  to 
the  individual  partners.  Section  185  also  provided  for 
the  segregation  of  the  partnership's  earned  income.  Sec- 
tions 184  and  188  provided  that  certain  non-capital 
items  be  carried  over  distributively  from  the  i)artner- 
ship  to  the  partners  as  credits  against  net  income. 

In  short,  the  partnership  provisions  of  the  1932  Act 
contain  all  of  the  salient  features  pointed  out  above  in 
the  partnershi])  ])r(> visions  of  the  1939  Code.  Under 
Ijoth  the  1932  Act  and  the  1939  Code,  partnerships  are 
not  taxpaying  entities  l)ut  are  accounting  units;  part- 
nership cai)ital  gains  and  losses  are  segregated,  re- 
ported separately  and  taxed  separately;  and  certain 
non-ca}>ital  items  retain  their  identity  in  the  hands  of 
the  i)artners  to  be  applied  distril)uti vely  as  credits 
against  net  income. 

The  Commissioner  argued  before  the  Supreme  Court 
in  Neiiherger — as  the  taxpayers  may  argue  here — that 
because  the  partnership  provisions  of  the  tax  laws  spe- 
cified certain  instances  in  which  partnership  items  re- 
tained their  identity  in  the  hands  of  the  partners,  like 
survival  of  any  other  items  was  precluded.  The  Su- 
preme Court  rejected  this  argument,  saying  (p.  88) : 

Nor  is  the  deduction  claimed  here  i:>recluded 
because  Congress,  in  §§  184-188,  has  particularized 
instances  where  i^artnership  income  retains  its 
identity  in  the  individual  partner's  return.  The 
maxim  c.rprcssio  unius  est  e.rchisio  nltoins  is  an 
aid  to  construction,  not  a  rule  of  law.  It  can  never 
override  clear  and  contrary  evidences  of  Congres- 
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sional  intent.     United  States  v.  Barnes,  222  U.S. 
513. 

In  searching  for  general  evidence  of  Congressional  in- 
tent in  the  partnership  provisions  of  the  1932  Act  the 
Supreme  Court  said  (pp.  86-87)  : 

Respondent  points  out,  however,  that  under 
§§  181-189  of  the  Revenue  Act  of  1932  *  *  "^ 
partnership  income  is  computed  on  an  entity  basis, 
that  items  of  partnership  gross  income  do  not  ap- 
pear on  a  partner's  return,  tliat  only  partnership 
net  income  is  reflected  in  the  individual  partner's 
income  and  is  reported  only  in  the  form  of  a  dis- 
tributable or  distril)uted  share.  He  contends  that 
since  partnership  income  is  computed  in  the  same 
way  as  an  individual's  the  deduction  afforded  l)y 
§§  23  (r)(l)  to  the  partnership  is  a  distinct  priv- 
ilege not  to  be  confused  or  combined  with  that 
afforded  the  individual. 

Nevertheless,  the  Supreme  Court  emphasized  that  (p 
88): 

In  requiring  a  partnership  informational  re- 
turn although  only  individual  partners  pay  any 
tax,  Congress  recognized  the  j)artnership  both  as  a 
business  unit  and  as  an  association  of  individuals. 
This  weakens  rather  than  strengthens  respondent's 
argument  that  the  privileges  are  distinct  or  that 
the  unit  characteristics  of  the  partnership  must  be 
emphasized.  Compare  Jennwrjs  v.  Commissioner, 
110  F.  2d  945;  Craih  v.  United  States,  31  F.  Su])p. 
132;  United  States  v.  Coulhy,  251  F.  982  (affirmed, 
258  F.  27). 

Thus  the  Court  found  that  the  Congressional  intent 
expressed  in  the  partnership  provisions  was  to  treat 
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partnerships  as  aggregations  of  individuals,  save  for 
accounting  purj^oses.  This  accords  with  the  view  that 
partnersliip  gains  and  losses  are  attributable  directly 
to  the  individual  partners  in  all  respects  save  that  of 
when  such  gains  and  losses  shall  be  reported  by  the 
partners. 

However,  the  Supreme  Court  did  not  rest  there. 
Searching  for  more  specific  Congressional  intent,  it 
scrutinized  the  legislative  history  of  Section  23  (r)  and 
noted  that  the  intention  behind  its  enactment  was  to 
limit  a  taxpayer's  losses  from  non-capital  security 
transactions  to  the  extent  of  his  gains  from  such  trans- 
actions, thus  stemming  the  large  (and  theretofore  un- 
limited) deductions  which  had  followed  in  the  wake 
of  the  1929  crash.  The  Court  recognized  that  the  focus 
of  this  intention  was  upon  the  individual  taxpayer.  It 
was  the  indiA'idual  taxpayer  whose  deductions  were  to 
be  limited.  On  the  other  hand  it  was  the  individual 
taxpayer  who  was  entitled  as  of  right  to  Section  23  (r) 
deductions  to  the  extent  of  his  Section  23  (r)  gains. 
And  the  Court  held  that  the  taxpayer  was  entitled  to 
deduct  his  individual  Section  23  (r)  losses  to  the  extent 
of  his  distributive  share  of  partnership  Section  23  (r) 
gains,  saying  (pp.  85-86) — 

Nowhere  does  there  appear  any  intention  to  deny 
to  a  taxpayer  who  chooses  to  execute  part  of  his 
security  transactions  in  partnership  with  another 
the  riglit  to  deductions  which  plainly  would  be 
available^  to  liim  if  he  liad  executed  all  of  tliem 
singly. 

It  should  be  noted  that  the  Supreme  Court  reached 
this  result  des])ite  the  fact  that  the  gains  and  losses 
involved  resulted  from  the  disposition  of  non-capital 
assets ;  and  that  the  partnership  provisions  of  the  Reve- 
nue Act  of  1932  in  no  wa}^  excepted  such  items  of  gain 
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or  loss  from  the  requirement  that,  after  segregation  of 
capital  items,  the  ordinary  net  income  or  loss  of  the 
partnership  be  computed  as  in  the  case  of  an  individual. 
It  should  also  be  noted  that  the  tax  consequences  of  a 
Section  23  (r)  gain  depended  entirely  upon  whether 
there  were  deductible  losses  of  the  same  nature ;  while 
Section  23  (r)  losses  were  not  available  as  deductions 
unless  there  were  comparable  gains.  In  short,  only  after 
gathering  together  the  gains  and  losses  of  the  taxpayer 
and  reaching  a  net  figure  could  the  tax  consequences  be 
determined. 

The  relevance  of  these  considerations,  and  of  the 
reasoning  of  the  Supreme  Court  in  Neuberger,  must  be 
apparent.  The  gains  and  losses  covered  by  Section  117 
(j)  result  from  the  disposition  of  non-capital  assets; 
and  the  partnership  provisions  of  the  1939  Code  in  no 
way  except  such  gains  and  losses  from  the  require- 
ment that,  after  segregation  of  capital  items,  the  or- 
dinary net  income  or  loss  of  the  partnership  l)e  com- 
puted as  in  the  case  of  an  individual.  But  the  important 
fact  is  that  Section  117  (j)  contemplates  a  comingling 
of  all  a  taxpayer's  gains  or  losses  from  the  disposition 
of  certain  assets.  It  is  only  after  gathering  together 
the  gains  and  losses  of  the  taxpayer  and  reaching  a  net 
figure  that  the  tax  consequences  can  be  determined. 

Was  it  the  intention  of  Congress  that  i)artnership 
gains  or  losses  under  Section  117  (j)  should  be  insulated 
from  gains  or  losses  of  the  individual  partners  under 
the  same  section  ?  Legislative  history  requires  a  nega- 
tive answer  to  that  question.  Section  117  (j)  was  added 
to  the  1939  Code  by  the  Revenue  Act  of  1942;  and  it  is 
stated  in  the  House  Report  on  that  Act  (H.  Rep.  No. 
2333,  77th  Cong.,  2d  Sess.,  p.  53  (1942-2  Cum.  Bull.  372, 
415)): 

Under  existing  law,  the  gain  or  loss  from  the  sale 
or  exchange  of  depreciable  property  is  not  treated 


16 

as  a  capital  gain  or  capital  loss,  but  as  an  ordinary 
gain  or  an  ordinary  loss.  This  rule  was  originally 
inserted  as  a  relief  provision  to  enable  corporations 
to  have  the  full  benefit  of  a  loss  from  the  sale  of 
machineiy,  instead  of  being  limited  by  the  capital 
loss  i)ro visions,  which  would  jjerniit  it  only  a  cer- 
tain percentage  of  the  loss.  It  was  felt  at  that  time 
that  the  taxpayer  should  not  be  denied  the  full  loss 
I)ecause  it  sold  the  property  at  a  loss  instead  of 
abandoning  the  property.  While  this  rule  pro- 
\  idcd  relief  in  case  a  loss  was  realized,  it  appears 
that  many  taxpayers  arc  able  to  dispose  of  their 
(leprecial)le  property  at  a  gain  over  its  depreciated 
cost.  To  treat  such  a  gain  as  an  ordinary  gain  will 
result  in  an  undue  hardshi})  to  the  taxpayer. 

Thus  Section  117  (j)  was  enacted  as  a  relief  measure 
for  the  tax})ayer.  It  is  the  taxpayer  who  is  to  receive 
capital  gain  treatment  of  his  net  gains  under  Section 
.117  (j)  in  order  to  preclude  undue  hardship.  It  is 
the  taxpayer  who  is  allowed  to  deduct  in  full  his  net 
losses  under  Section  117  (J)  in  order  that  he  may  nol 
be  penalized  foi'  selling  the  property  instead  of  simpl\' 
abandoning  it.  The  focus  of  this  section  and  of  the  in- 
tention of  Congress  being  thus  upon  the  taxpayer,  it 
folbtws,  under  llie  reasoning  of  the  Nciihrrfjcr  decision, 
that  a  taxpayer's  distributive  share  of  iiartnershij) 
gains  or  losses  under  Section  117  (j)  must  be  included 
in  compuling  his  net  gain  or  loss  of  that  nature.  Con- 
gress surely  did  not  intend  that  a  taxpayer  should  bene- 
fit Iwicc  from  Section  117  fj)  in  the  same  year,  receiv- 
ing capital  gain  treatment  as  to  his  share  of  partner- 
shi]i  gains,  nnd  at  the  same  time  benefiting  from  the 
deduction  in  full  of  his  individual  losses. 

Just  how  unrealistic  and  inequitable  such  a  d()u1)le 
benefit  could  l)c  is  illustrated  by  the  hypothetical  situa- 
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tion  in  which  a  taxpayer  sustains  individual  losses 
under  Section  117  (j)  of  $50,000,  while  receiving  in  the 
same  year  $100,000  as  his  distributive  share  of  part- 
nership gains  of  the  same  nature.  If  the  tapayer's 
share  of  the  partnership  gains  were  not  set  oif  against 
his  individual  losses,  but  fixed  once  and  for  all  as  long- 
term  capital  gains,  the  taxpayer  would  take  50  percent 
of  his  share  iirto  account,  or  $50,000,  in  computing  net 
income.  At  the  same  time,  he  would  deduct  his  individ- 
ual losses  of  $50,000  in  full.  Thus,  the  individual  and 
partnership  items  would  cancel  out ;  and  if  the  taxpayer 
had  no  other  income,  he  would  pay  not  one  cent  in  taxes, 
although  he  had  netted  $50,000  in  actual  income.  On 
the  other  hand,  if  both  the  $100,000  gain  and  the  $50,- 
000  loss  had  been  partnership  items,  or  if  both  had  been 
individual  items,  they  would  have  been  set  off  against 
each  other  in  reaching  a  single  net  figure  under  Section 
117  (j)  and  a  tax  would  have  been  payable  on  the  net 
gain  of  $50,000.  The  only  possible  conclusion,  we  sub- 
mit, is  that  no  such  inconsistent  application  of  Section 
117  CJ)  was  either  contemplated  or  intended  by  Con- 
gress. 

We  submit  that  the  soundness  of  this  conclusion  is 
self-evident.  Nor  does  the  Neuherger  decision  stand 
nlone  as  authority  for  this  result,  if  authority  be  needed. 
In  MosMclier  v.  Umtecl  States,  311  U.S.  619,  the  Court 
was  presented  with  the  converse  of  the  Neiihercjer  ques- 
tion, i.e.,  whether  a  i^artner's  distributive  share  of  part- 
i]ership  Section  23  (r)  losses  could  be  offset  against  in- 
dividual gains  of  the  same  nature.  The  Second  Circuit 
had  held  that  this  could  not  be  done.  The  Supreme 
Court  reversed  and  remanded  on  authority  of  the  Neii- 
herger  decision. 

Similarly,  in  Jennings  v.  Commissioner,  110  F.  2d 
945  (C.A.  5th),  certiorari  denied,  311  U.S.  704  the  ques- 
tion was  whether  a  partner  could  offset  his  individual 
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\vatr<'i'ing  losses  against  liis  distributive  share  of  part- 
iiei'sliip  wagei'ing  {2,aiiis  uiider  Section  2:)  (\x)  of  the 
Revenue  Act  of  19:i(),  e.  (i90,  49  Stat.  1648,  wliich  pro- 
vich'd  tliat:  "l^osses  fi'oni  wagering  transactions  shall 
he  allowed  only  to  the  extent  of  the  gains  from  such 
transactions,"  The  coui't  answered  the  question  in  the 
affirmative,  saying  (p.  94())  — 

A  partnership  is  recognized  as  an  entity  separate 
from  the  partners  in  bankruptcy  proceedings,  but 
not  in  income  taxation.  United  States  v.  Coulhij, 
(J  Cir.,  258  ¥.  27.  h'or  many  years  the  Revenue 
Acts  have  provided  that  "individuals  carrying  on 
business  in  partnershi])  shall  be  liable  for  income 
tax  only  in  their  individual  capacity."  *  *  * 
The  partnership  return  is  for  information,  and  to 
secure  uniformity  and  save  repetition  in  the  indi- 
vidual returns.  It  ascertains  each  partner's  gain 
and  apportions  it  to  him  to  be  taxed,  whether  dis- 
tributed or  not.  It  does  not  transform  his  share 
in  the  gain. 

Similarly,  in  Cniik  v.  United  States,  31  F.  Supp. 
132  (C.  Cls.),  it  was  held  that  a  nonresident  alien 
who  was  a  mem])er  of  a  partnership  operating  in  the 
United  States,  but  with  income  from  sources  without 
the  United  States,  was  not  taxable  upon  his  share  of 
partnershi])  income  so  far  as  allocable  to  such  sources 
under  Section  213  (c)  of  the  Revenue  Act  of  1918,  c. 
18,  40  Stat.  1057,  which  provided  that  "In  the  case 
of  nonresident  alien  individuals,  gross  income  includes 
only  the  gross  income  from  sources  within  the  United 
States."  There  too,  as  in  the  other  decisions  discussed 
above,  items  of  partnership  gain  and  loss  were  held 
to  retain  their  identity  in  the  hands  of  the  partners 
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even  though  no  specific  warrant   for  such   retention 
was  to  be  found  in  the  federal  tax  laws. 

The  basic  principle  underlying  these  cases  was  ex- 
pressed by  the  court  in  Craik  v.  United  States,  supra, 
when  it  said  (p.  185)  : 

We  are  convinced  that  Congress  intended  that 
partnership  income  should  be  treated  as  though 
it  had  been  received  by  the  partners  individually. 

In  its  opinion  herein  (R.  23-25)  the  Tax  Court  relies 
upon  its  decision  in  Ammann  v.  Commissioner,  22  T.C. 
1106,  which  is  now  before  the  Fifth  Circuit  for  review. 
No  other  authority  is  cited.  In  A7nmann,  the  Tax 
Court  cited  two  of  its  own  decisions ;  but  they  are  not 
in  point.  They  merely  illustrate  that,  since  a  part- 
nership has  its  own  accounting  method  and  period, 
elections  on  behalf  of  a  ]3artnership  involving  such 
method  and  period  are  binding  on  the  partners.  Thus 
in  Scherf  v.  Commissioner,  20  T.C.  346,  where  a  part- 
nership sold  its  assets  under  circumstances  permitting 
treatment  of  the  sale  either  as  a  completed  transaction 
or  as  an  installment  sale,  it  was  held  that  the  election 
of  the  partnership  to  report  the  sale  on  the  former 
basis  was  binding  on  the  partners  individually.  Simi- 
larly, in  Bente.r  Oil  Corp.  v.  Commissioner,  20  T.C. 
565,  it  was  held  that  a  ]^artnership  is  entitled  either 
to  deduct  as  necessary  expenses  or  to  capitalize  in- 
tangible drilling  costs,  and  that  this  election  is  binding 
on  the  partners  individually.  Plainly,  these  decisions 
are  concerned  only  with  the  independent  accounting 
status  of  the  ])artnershi]i,  which  determines  when  the 
partners  shall  report  their  distributive  shares  of  part- 
nership items.     They  do  not  in  any  way  support  the 
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proposition  that  partnersliip  items  lose  their  identity 
in  the  computation  of  net  partnership  gain  or  loss, 
in  the  face  of  a  clear  Congressional  requirement  that 
all  of  a  taxpayer's  gains  and  losses  of  a  certain  nature 
shall  lie  taken  together  to  reach  a  net  figure.  Such  a 
re((nircment  surely  means  that  a  partner's  distributive 
share  of  partnership  gains  or  losses  of  the  described 
sort  must  be  taken  into  account. 

The  Commissioner  adopted  the  position  reflected  in 
this  brief  after  the  Nenherger  decision,  and  has  ad- 
hered consistently  to  this  view  as  a  matter  of  admin- 
istrative practice  since  that  time.  See  G.C.M.  22491, 
1941-1  Cum.  Bull.  374;  G.C.M.  22461,  1941-1  Cum.  Bull. 
295;  I.T.  3981,  1949-2  Cimi.  Bull.  78. 

We  submit  that  ])oth  authority  and  common  sense 
confirm  the  soundness  of  this  position ;  and  hence  that 
computation  of  a  taxpayer's  net  gain  or  loss  under 
Section  117  (j )  of  the  1939  Code  must  include  the 
taxpayer's  share  of  such  partnership  gains  or  losses. 

It  follows  that  the  Tax  Court  erred  in  its  decision 
below,  since  it  failed  to  rule  that  the  husband-tax- 
payer's distri]3utive  share  of  partnership  gains  under 
Section  117  (j)  in  1948  and  1949  should  be  offset 
against  taxpayers'  individual  losses  of  the  same  nature 
in  the  same  vears. 


Zl 


CONCLUSION 

For  the  reasons  set  forth  above,  we  submit  that  the 
Tax  Court's  decision  is  in  error  and  should  be  reversed. 

Respectfully  submitted, 

H.  Brian  Holland, 
Assistant  Attorney  General. 

Ellis  N.  Slack, 

A.  F.  Prescott, 

Grant  W.  Wiprud, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 
November,  1955. 
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APPENDIX 

Internal  Revenue  Codv  of  1});39: 

Se(  .  117.  Capital  Gains  and  Losses. 

4t  *  *  *  * 

(b)  [As  amended  by  Sec.  150(c)  of  the  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798]  Percentage  Taken 
Into  Accotint. —  In  the  case  of  a  taxpayer,  other  than 
a  eor2)oration,  only  the  following  percentages  of  the 
gain  or  loss  recognized  upon  the  sale  or  exchange  of 
a  capital  asset  shall  l)c  taken  into  account  in  com- 
})uting  net  capital  gain,  net  capital  loss,  and  net  in- 
come : 

100  per  centum  if  the  capital  asset  has  been 
held  for  not  more  than  6  months ; 

50  per  centum  if  the  capital  asset  has  been 
held  for  more  than  G  months. 

*  *  -X-  *  -x- 

(j)  [As  added  by  Sec.  151(b)  of  the  Revenue 
Act  of  1942,  supra,  and  as  amended  by  Sec.  127(b) 
of  the  Revenue  Act  of  1943,  c.  63,  58  Stat.  21] 
Gains  and  Losses  From  Involuntary  Conversion 
and  From  the  Sale  or  Exchange  of  Certain  Prop- 
erty Used  in  the  Trade  or  Business. — 

(1)  Definition  of  propcrl y  used  in  (he  trade  or 
business, — For  the  purposes  of  this  subsection, 
the  term  "property  used  in  the  trade  or  busi- 
ness" means  property  used  in  the  trade  or  busi- 
ness, of  a  character  which  is  subject  to  the  allow- 
ance for  depreciation  provided  in  section  23(1), 
held  for  more  than  6  months,  and  real  property 
used  in  the  trade  or  business,  held  for  more  than 
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G  months,  which  is  not  (A)  property  of  a  kind 
which  would  properly  be  includible  in  the  inven- 
tory of  the  taxpayer  if  on  hand  at  the  close  of  the 
taxable  year,  or  (B)  property  held  by  the  tax- 
payer primarily  for  sale  to  customers  in  the  or- 
dinary course  of  his  trade  or  business.  Such 
term  also  includes  timber  with  respect  to  which 
subsection  (k)  (1)  or  (2)  is  applicable. 

(2)  General  Fide. — If,  during  the  taxable 
year,  the  recognized  gains  upon  sales  or  ex- 
changes of  property  used  in  the  trade  or  busi- 
ness, plus  the  recognized  gains  from  the  compul- 
sory or  involuntar^y  conversion  (as  a  result  of  de- 
struction in  whole  or  in  part,  theft  or  seizure,  or 
an  exercise  of  the  power  of  requisition  or  condem- 
nation or  the  threat  or  imminence  thereof)  of 
property  used  in  the  trade  or  business  and  capital 
assets  held  for  more  than  6  months  into  other 
property  or  money,  exceed  the  recognized  losses 
from  such  sales,  exchanges,  and  conversions,  such 
gains  and  losses  shall  be  considered  as  gains  and 
losses  from  sales  or  exchanges  of  capital  assets 
held  for  more  than  6  months.  If  such  gains  do 
not  exceed  such  losses,  such  gains  and  losses  shall 
not  be  considered  as  gains  and  losses  from  sales 
or  exchanges  of  capital  assets.  For  the  purposes 
of  this  paragraph : 

(A)  In  determining  under  this  paragraph 
whether  gains  exceed  losses,  the  gains  and  losses 
described  therein  shall  be  included  only  if  and  to 
the  extent  taken  into  account  in  computing  net 
income,  except  that  subsections  (b)  and  (d)  shall 
not  apply. 
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(B)  Losses  upon  the  destniction,  in  whole  or 
in  part,  theft  or  seizure,  or  requisition  or  condem- 
nation of  property  used  in  the  trade  or  business 
or  capital  assets  held  for  more  than  6  months 
shall  be  considered  losses  from  a  compulsory  or 
involuntary  conversion. 

(26  U.S.C.  1952  ed.,  Sec.  117.) 

Sec.  181.    Partnership  Not  Taxable. 

lndi\iduals  carrying  on  business  in  partnership 
shall  be  liable  for  income  tax  only  in  their  indi- 
vidual capacity. 

(26  U.S.C.  1952  ed..  Sec.  181.) 

Sec.  182.    Tax  of  Partners. 

In  computing  the  net  income  of  each  partner,  he 
shall  include,  whether  or  not  distribution  is  made 
to  him — 

(a)  [As  amended  by  Sec.  150(g)(1)(A)  of  the 
Revenue  Act  of  1942,  supra]  As  part  of  his  gains 
and  losses  from  sales  or  exchanges  of  capital  assets 
held  for  not  more  than  6  months,  his  distributive 
share  of  the  gains  and  losses  of  the  partnership 
from  sales  or  exchanges  of  capital  assets  held  for 
not  more  than  6  months. 

(b)  [As  amended  by  Sec.  150(g)(1)(B)  of  the 
Revenue  Act  of  1942,  supra]  As  part  of  his  gains 
and  losses  from  sales  or  exchanges  of  capital  assets 
held  for  more  than  6  months,  his  distributive  share 
of  the  gains  and  losses  of  the  partnershij)  from 
sales  or  exchanges  of  capital  assets  held  for  more 
than  6  months. 


(c)  His  distributive  share  of  the  ordinary  net 
income  or  the  ordinary  net  loss  of  the  partnership, 
computed  as  provided  in  section  183(b). 

(26  U.S.C.  1952  ed.,  Sec.  182.) 

Sec.  183.  Computation  of  Partnership  Income. 

(a)  [As  amended  by  Sec.  9(c)(1)  of  the  Indi- 
vidual Income  Tax  Act  of  1944,  c.  210,  58  Stat.  231] 
General  Rule. — The  net  income  of  the  partnership 
shall  be  computed  in  the  same  manner  and  on  the 
same  basis  as  in  the  case  of  an  individual,  except  as 
provided  in  subsections  (b),  (c),and  (d). 

(b)  [As  amended  by  Section  150(g)(2)(A)  of 
the  Revenue  Act  of  1942,  supra^  Segregation  of 
Items. — 

(1)  Capital  gains  and  losses. — There  shall  be 
segregated  the  gains  and  losses  from  sales  or  ex- 
changes of  capital  assets. 

(2)  Ordinary  net  income  or  loss. — After  ex- 
cluding all  items  of  gain  and  loss  from  sales  or 
exchanges  of  capital  assets,  there  shall  be  com- 
puted— 

(A)  An  ordinary  net  income  which  shall 
consist  of  the  excess  of  the  gross  income  over 
the  deductions ;  or 

(B)  An  ordinary  net  loss  which  shall  consist 
of  the  excess  of  the  deductions  over  the  gross 
income. 


(26  U.S.C.  1952  ed..  Sec.  183.) 
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Sec.  187.  Partnership  Returns. 

Every  partiier«liip  shall  make  a  return  for  each 
taxable  year,  stating  s})e('ili('ally  the  items  of  its 
j^ross  inconn^  and  tlie  deductions  allowed  by  this 
chapter  and  such  other  information  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  chapter 
as  the  Commissioner  with  the  approval  of  the  Sec- 
retary may  l)y  I'egulations  prescribe,  and  shall  in- 
clude in  the  return  the  names  and  addresses  of  the 
individuals  who  w^ould  be  entitled  to  share  in  the 
net  income  if  distributed  and  the  amount  of  the  dis- 
tributive share  of  each  individual.  The  return  shall 
be  sworn  to  by  any  one  of  the  partners. 

(26  U.S.C.  1952  ed..  Sec.  187.) 
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No.  14,792. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Commissioner  of  Internal  Revenue, 

Petitioner, 

vs. 

Jacob  (Jay)  Paley  and  Lillian  Paley, 

Respondents. 


On   Petition  for   Review  of  the   Decision   of   the  Tax   Court 
of  the  United  States. 


BRIEF   FOR  THE  RESPONDENTS. 


Opinion  Below. 

The  opinion  of  the  Tax  Court  [R.  23-25]  is  reported 
at  22  T.  C.  1236. 

Jurisdiction. 

This  petition  for  review  [R.  26-27]  involves  federal 
income  taxes  for  the  taxable  years  1948  and  1949.  On 
March  20,  1952,  the  Commissioner  of  Internal  Revenue 
mailed  to  the  taxpayers  notice  of  deficiencies  in  the  total 
amount  of  $36,249.09.  [R.  10-17.]  Within  ninety  days 
thereafter  and  on  May  13,  1952,  the  taxpayers  filed 
a  petition  with  the  Tax  Court  for  a  redetermination  of  the 
deficiencies  under  the  provisions  of   Section  272  of  the 


Internal  Revenue  Code  of  1939.  [R.  3,  5-9.]  The  de- 
cision of  the  Tax  Court  was  entered  on  January  10,  1955. 
[R.  25.]  The  case  is  brought  to  this  Court  by  a  petition 
for  review  filed  on  April  1,  1955.  [R.  26-27.]  Juris- 
diction is  conferred  on  this  Court  by  Section  7482  of  the 
Internal  Revenue  Code  of  1954. 

Statement  of  the  Case. 
1.    Facts. 

A  stipulation  of  the  parties  [R.  19-22]  was  adopted  by 
the  Tax  Court  as  its  findings  of  fact.  [R.  23.]  As  re- 
vealed by  the  stipulation  and  the  exhibits  thereto  (which 
consist  of  the  pertinent  individual  and  partnership  tax 
returns)  the  facts  material  to  this  appeal  may  be  sum- 
marized as  follows : 

Taxpayers  were  husband  and  wife.  They  filed  joint 
returns  for  the  years  1948  and  1949.  [R.  19;  Stip.  Exs. 
1-A,  2-B.]  During  the  same  period  the  husband  was 
associated  with  Joseph  M.  Schenck  in  a  partnership  (re- 
ferred to  herein  as  Arrowhead)  which  filed  partnership 
returns  for  the  fiscal  years  ended  October  31,  1948  and 
1949.  The  husband  held  a  50  per  cent  interest  in  the 
profits  of  the  partnership.  [R.  19-20;  Stip.  Exs.  3-C, 
4-D.] 

In  1948  taxpayers  sustained  a  casualty  fire  loss.  It 
is  stipulated  that  this  loss  was  of  the  type  described  under 
Section  117(j);  and  that  the  correct  amount  of  the  loss 
was  $44,420.12.  In  1949  the  taxpayers  sustained  an 
individual  proprietorship  net  loss  in  the  amount  of  $106,- 
214.98.  It  is  stipulated  that  this  loss,  also,  was  of  the 
type  described  under  Section  117(j).     [R.  20-21.] 

The  Arrowhead  partnership  sold  the  Arrowhead  Springs 
Hotel  prior  to  the  tax  years   in  question;   and   realized 
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gains  therefrom  in  1948  and  1949.  It  is  stipulated  that 
these  gains  were  of  the  type  described  under  Section 
117(j)  of  the  Internal  Revenue  Code  of  1939.  It  is 
further  stipulated  that  the  taxpayer-husband's  share  of 
these  gains  for  1948  was  $37,675.62,  and  his  share  for 
1949  was  $28,333.28.     [R.  20-22.] 

In  their  joint  returns  for  1948  and  1949  taxpayers 
reported  taxpayer-husband's  distributive  share  of  the 
partnership  capital  gains  and  losses  (which  included 
partnership  Section  117(j)  gains  and  losses)  adding  such 
share  to  their  individual  capital  gains  and  losses.  The 
resulting  capital  gain  was  then  reduced  by  fifty  (50)  per 
cent.  Taxpayers  individual  Section  117(j)  losses  were 
deducted  in  full.     [R.  20-22.] 

2.     Question  Involved. 

Was  the  Arrowhead  partnership  an  entity  for  the  pur- 
pose of  determining  gains  or  losses  from  the  sales  or 
exchanges  of  assets  described  in  Section  117(j)  I.  R.  C. 
(Appx.,  infra)  and  Respondents  distributive  share  there- 
of? Stating  the  question  differently,  are  gains  and  losses 
from  sales  or  exchanges  of  Section  117(j)  assets  to  be 
balanced  at  partnership  level  or  at  partner  level? 

3.     Manner   in   Which   Question   Was   Raised. 

Upon  auditing  taxpayers'  returns  for  1948  and  1949 
the  Commissioner  determined  deficiencies  upon  the  ground 
inter  alia  that  taxpayers  had  improperly  reported  the  tax- 
payer-husband's share  of  the  Arrowhead  partnership  Sec- 
tion 117(j)  gains.  [R.  21-22.]  The  Tax  Court  ruled 
however  that  taxpayers  manner  of  reporting  the  partner- 
ship Section  117(j)  gains  was  correct.     [R.  23-25.] 


Argument  of  the  Case. 
1.     Summary    o£    Argument. 

Respondents  computed  their  gains  and  losses  from 
sale  or  exchanges  of  assets  described  in  Section  117(j) 
I.  R.  C.  (Appx.,  infra),  in  the  way  intended  by  Congress 
and  approved  by  the  Commissioner.  The  partnership 
ll7(j)  transactions  were  aggregated  with  the  result  that 
the  gains  from  such  transactions  exceeded  the  losses  from 
such  transactions.  The  net  gain  was  then  considered  a 
long-term  capital  gain,  segregated  on  the  partnership 
return,  and  each  partner's  distributive  share  shown  on 
page  4  of  the  partnership  return.  Respondents  on  their 
individual  returns  for  both  1948  and  1949  reported 
Respondents-husband's  share  of  the  partnership  capital 
gains  and  losses  adding  such  share  to  their  individual  capi- 
tal gains  and  losses.  The  resulting  capital  gain  was  then 
reduced  by  fifty  (50%)  per  cent  in  accordance  with  Sec- 
tion 117(b)  I.  R.  C.  (Appx.,  infra).  Respondents  ag- 
gregated their  individual  Section  117(j)  gains  and  losses 
and  deducted  the  net  loss  in  full. 

Respondents  contend  that  the  entity  theory  of  part- 
nerships must  be  applied  in  computing  the  ordinary  net 
income  and  the  gains  or  losses  from  sales  or  exchanges 
of  Section  117(j)  assets  of  a  partnership;  that  if  the 
partnership's  117(j)  transactions  result  in  a  loss,  the 
loss  is  combined  with  the  ordinary  net  income  or  loss  of 
the  partnership;  that  if  the  partnership's  117(j)  trans- 
actions result  in  a  gain,  the  gain  then  becomes  a  long- 
term  capital  gain  and  distributible  to  the  partners  as  such; 
that  the  partner  combines  his  distributive  share  of  such 
gain  with  his  other  capital  gains  and  losses  in  determining 
his  taxable  net  income  and  in  computing  his  tax  under 
the  alternative  tax  computation  if  applicable. 
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Respondents  contend  that  the  Commissioner's  determina- 
tion that  Respondent-husband's  distributive  share  of  part- 
nership 117(j)  transactions  be  combined  with  Respon- 
dents individual  117(j)  transactions  is  erroneous  and 
illegal. 

2.     Detail  of  Argument. 

The  partnership  in  which  Respondent-husband  was  a 
partner  is  an  entity  for  the  purpose  of  determining  gains 
or  losses  from  the  sales  or  exchanges  of  assets  described 
in  Section  117(j),  I.  R.  C.  and  the  Respondent-husband's 
distributive  share  thereof,  and  therefore  such  gains  or 
losses  should  not  be  aggregated  with  Respondents'  in- 
dividual Section  117(j)  I.  R.  C.  gains  and  losses  in 
determining  whether  the  Respondents  have  a  net  gain  or 
loss  under  Section   117(j)   I.  R.  C. 

It  has  long  been  recognized  that  the  Internal  Revenue 
Code  uses  both  the  entity  and  aggregate  theories  in  sub- 
jecting the  income  of  partners  to  tax.  In  Ncuherger  v. 
Commissioner,  311  U.  S.  83  (1940),  at  page  88,  Mr. 
Justice  Murphy  stated,  "In  requiring  a  partnership  infor- 
mational return  although  only  individual  partners  pay  any 
tax.  Congress  recognized  the  partnership  both  as  a  busi- 
ness imit  and  as  an  association  of  individuals". 

The  aggregate  theory  is  exemplified  by  Section  181 
I.  R.  C.  (Appx.,  infra)  which  requires  partners  to  pay 
income  tax  upon  partnership  profits  only  in  their  indi- 
vidual capacity,  and  also  by  Section  182,  I.  R.  C.  (Appx., 
infra),  which  provides  that  long-  and  short-term  capital 
gains  and  losses  and  ordinary  income  and  losses  retain 
their  character  after  passing  through  the  partnership 
into  the  returns  of  the  individual  partners. 


Section  183  I.  R.  C.  (Appx.,  infra)  on  the  other  hand, 
provides  that  the  net  income  of  the  partnership  shall  be 
computed  in  the  same  manner  as  in  the  case  of  an 
individual.  This  section  recognizes  the  partnership  as  an 
entity  for  the  purpose  of  computing  income  and  was 
undoubtedly  enacted  because  of  the  universal  practice  of 
maintaining  one  set  of  books  of  account  for  a  partnership. 
Section  187  T.  R.  C.  (Appx.,  infra)  recognizes  the  part- 
nership as  an  entity  wherein  it  requires  an  informational 
return  to  be  filed  by  or  for  the  partnership.  Again 
Section  188  T.  R.  C.  (Appx.,  infra)  recognizes  the  entity 
theory  in  that  it  explains  the  method  of  correlating  the 
payment  of  tax  by  a  partner  with  the  reporting  of  income 
by  the  partnership  when  the  parter  and  the  partnership 
have  dififerent  taxable  years.  Section  190  T.  R.  C.  (Appx., 
infra)  fully  recognizes  the  partnership  as  an  entity  for 
the  purpose  of  allowing  an  amortization  deduction  on 
certain  emergency  facilities  owned  by  the  partnership. 

The  Courts  have  recognized  the  entity  theory  where 
a  taxpayer  retires  from  his  partnership  or  sells  his  interest 
to  an  incoming  partner.  Tn  such  cases  he  is  held  to  have 
capital  gain  or  loss  even  though  the  gain  or  loss  is  at- 
tributable to  the  value  of  inventory  or  other  noncapital 
assets  of  the  partnership. 

Commissioner  v.  Lehman,  165  F.  2d  383,  cert.  den. 
334  U.  S.  819; 

Commissioner  v.  Smith,  173  F.  2d  470  affirm.   10 
T.  C.  398,  cert.  den.  338  U.  S.  818; 

Long  V.  Commissioner,   173  F.  2d  471   cert.  den. 
338  U.  S.  818; 

Dudley  T.  Humphrey,  32  B.  T.  A.  280. 

The  entity  theory  of  partnerships  has  also  been  recognized 
by  the  Tax  Court  where  a  partnership  continues  after 
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one  partner  is  bought  out  by  other  partners.  The  basis  of 
property  later  sold  by  the  partnership  is  not  disturbed  by 
the  sale  of  one  partner's  interest. 

Robert  E.  Ford,  6  T.  C.  499. 

In  many  other  situations  the  Courts  and  Commissioner 
have  recognized  a  partnership  as  an  entity.  A  few  of 
these  situations  follow:  A  partnership  elects  to  write  ofif 
intangible  drilling  expenses;  a  corporate  partner  is  not 
entitled  to  take  the  eighty-five  (85%)  per  cent  credit 
on  its  share  of  dividends  received  by  the  partnership;  a 
partnership  makes  a  separate  computation  regarding  per- 
centage depletion;  a  partnership  elects  the  cash  or  accrual 
method  of  accounting,  the  method  of  accounting  for  bad 
debts  and  the  choice  of  a  fiscal  year;  a  partner  looks  only 
to  his  share  of  the  partnership's  net  income  in  determining 
the  limitation  of  his  medical  expenses  and  contributions. 

It  is  Respondents'  position  (1)  that  Congress  intended 
that  Section  117(j)  gains  and  losses  of  a  partnership  must 
be  aggregated  at  the  partnership  level  without  reference 
to  the  partner's  individual  Section  117(j)  gains  and 
losses  (which  treatment  would  be  consistent  with  the 
entity  theory  of  partnerships)  and,  (2)  that  the  Com- 
missioner's contention  that  the  partner's  individual  Sec- 
tion 117(j)  gains  and  losses  must  be  aggregated  with  his 
share  of  the  partnership's  Section  117(j)  gains  and  losses 
(which  treatment  would  be  consistent  with  the  aggregate 
theory  of  partnerships)    is   improper. 

Let  us  first  consider  the  pertinent  provisions  of  the 
Internal  Revenue  Code.  Section  183(b)  provides  for  a 
segregation  on  the  partnership  returns  of  ordinary  net 
income  from  gains  and  losses  from  sales  or  exchanges  of 
capital  assets.  (It  should  be  noted  that  there  is  no  pro- 
vision that  gains  or  losses  from  sales  or  exchanges  of 


Section  117(j)  assets  be  so  segregated.)  Section  117 
I.  R.  C.  which  defines  capital  assets  in  effect  divides  all 
assets  into  three  classifications: 

1.  All  property  except  stock  in  trade,  property 
includible  in  inventory,  property  held  primarily  for 
sale,  depreciable  property,  or  real  property  used  in 
a  trade  or  business.  The  assets  not  excluded  are 
called  capital  assets. 

2.  All  property  excluded  from  group  one,  except 
property  used  in  the  trade  or  business  as  defined  in 
Section  117(j)  I.  R.  C.  These  assets  are  called  non- 
capital assets. 

3.  All  property  used  in  the  trade  or  business,  sub- 
ject to  allowance  for  depreciation,  held  for  six  months, 
and  certain  real  property.  These  assets  are  not 
capital  assets  and  for  convenience  are  called  Section 
117(j)    assets. 

The  only  assets  involved  in  the  case  at  bar  are  Section 
117(j)  assets. 

Inasmuch  as  Section  183  requires  a  segregation  of 
only  capital  gains  and  losses,  the  question  then  is — by  what 
authority  must  gains  or  losses  from  the  sale  or  exchange 
of  assets  of  a  type  described  in  Section  117(j)  be 
segregated  ? 

A  careful  reading  of  Section  117(j)  I.  R.  C.  shows  that 
gains  and  losses  from  the  sale  or  exchange  of  Section 
117(j)  assets  are  "considered  as  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for  six  months" 
under  certain  circumstances  and  that  such  gains  or  losses 
are  considered  as  ordinary  gains  or  losses  under  certain 
other  circumstances.  If  the  circumstances  are  present 
which   convert   the   gains   and   losses    from    the    sale   of 


Section  117(j)  assets  into  capital  gains  and  losses,  i.e., 
if  the  gains  from  the  sale  of  117(j)  assets  plus  gains 
from  conversion  of  such  assets  and  capital  assets  held 
more  than  six  months  exceed  the  losses  from  such  sales, 
then  such  gains  and  losses  are  capital  gains  and  come 
within  Section  183(b)  and  must  be  segregated. 

If  the  circumstances  which  convert  the  gains  and  losses 
from  the  sale  of  Section  117(j)  assets  into  capital  gains 
and  losses  are  not  present,  i.  e.,  if  the  gains  do  not  exceed 
the  losses,  then  the  gains  and  losses  are  not  considered 
as  gains  and  losses  from  the  sale  or  exchange  of  capital 
assets.  If  such  gains  and  losses  are  not  capital  gains  and 
losses,  then  Section  183(b)  does  not  require  or  permit  their 
segregation  and  there  is  no  other  provision  requiring  or 
permitting  such  segregation.  The  net  loss  must  then  be 
reported  upon  the  partnership  return  as  ordinary  loss 
or  as  a  reduction  of  ordinary  income  in  arriving  at  net 
ordinary  income. 

Respondents  contend  that  this  is  an  express  recogni- 
tion by  Congress  of  the  entity  theory  of  partnerships.  If 
Congress  had  intended  that  partnership  117(j)  gains 
and  losses  be  segregated  and  carried  over  into  the  indi- 
vidual return  of  a  partner  and  there  combined  with  the 
partner's  other  117(j)  gains  and  losses  Congress  would 
have  amended  Section  183(b)  to  provide  that  capital 
gains  and  losses  and  117 (j)  gains  and  losses  be  segregated. 
This  was  not  done  in  the  Revenue  Act  of  1942  when 
Section  117(j)  was  enacted  or  in  any  subsequent  Revenue 
Act. 

Let  us  next  consider  the  position  of  the  Commissioner 
in  similar  situations. 

That  Congress  intended  Section  117(j)  to  be  applied  to 
the  partnership  as  an  entity  has  been  admitted  by  the 
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Commissioner  in  his  treatment  of  elections  by  taxpayers 
that  the  aitting  of  timber  be  considered  as  a  sale  or  ex- 
change of  the  timber.  Section  117(j)  provides  that  the 
term  "property  used  in  the  trade  or  business"  includes 
timber  if  the  taxpayer  owned  or  had  a  contract  right  to 
cut  the  timber  for  more  than  six  months  prior  to  the 
beginning  of  the  year.  If  the  taxpayer  so  elects  upon 
his  return,  the  cutting  of  such  timber  is  considered  as 
the  sale  or  exchange  of  such  timber  cut  during  the  year. 
In  I.  T.  3713,  1945  C.  B.  178,  the  Commissioner  ruled  that 
with  respect  to  partnership  items,  the  right  of  election 
under  117{k)  to  have  the  cutting  of  timber  considered  as 
a  sale  or  exchange  of  such  timber  extends  to  and  must  be 
exercised  by  the  partnership.  The  reasoning  of  the 
Commissioner  in  that  ruling  is  clear  and  concise  and  most 
certainly  applies  to  other  assets  described  in  Section  117(j) 
as  well  as  to  timber.  The  reasoning  of  the  Commissioner 
is  set  forth  verbatim: 

"Pursuant  to  the  provisions  of  Section  ll7(k)(l) 
of  the  Code,  supra,  the  election  to  secure  the  benefits 
therein  provided  must  be  made  by  the  taxpayer. 

"Section  3797(a)  (14)  of  the  Code  defines  'tax- 
payer' as  follows:  (14)  Taxpayer. — The  term  'tax- 
payer' means  any  person  subject  to  a  tax  imposed 
by  this  title. 

"Section  181  of  the  Code  provides  as  follows: 
"Section  181  partnership  not  taxable — Indi- 
viduals carrying  on  business  in  partnership  shall  be 
liable  for  income  tax  only  in  their  individual  capacity. 
"In  view  of  the  provisions  of  Section  181  of  the 
Code,  supra,  a  partnership  is  not  taxable  as  such  and 
may  not  be  classified  as  a  'taxpayer',  as  that  term  is 
defined  in  Section  3797(a)  (14)  of  the  Code,  supra. 
Nevertheless,  a  partnership  is  treated  as  a  unit  in 
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Section  183  of  the  Code,  under  which  Section  the 
partnership  net  income  must  be  computed,  and  in 
Section  187  of  the  Code,  which  requires  that  every 
partnership  shall  make  a  return  for  each  taxable 
year  of  its  gross  income  and  deductions,  together  with 
other  information  for  the  purpose  of  carrying  out  the 
provisions  of  Chapter  1  of  the  Code,  relating  to 
income  tax.  Also,  under  Section  29.187-1  of  Regu- 
lations 111,  a  partnership  is  required  to  adopt  its 
own  annual  accounting  period.  In  order  to  accom- 
plish a  proper  reflection  of  partnership  gross  income 
and  deductions  in  the  ascertainment  of  partnership 
net  income,  partnership  items  must  be  recognised 
as  unit  items  returnable  as  such  in  the  partnership 
return.  (Emphasis  added)  It  follows,  therefore, 
that  in  so  far  as  partnership  items  are  concerned,  the 
right  to  the  election  provided  for  in  Section  117(k)(l) 
of  the  Code,  supra,  upon  which  there  depends  a  bene- 
fit granted  to  taxpayers  generally,  must  be  considered 
as  available  to  a  partnership,  and  the  right  to  the 
election  must  be  exercised  by  it." 

In  the  case  of  John  G.  Scherf,  Jr.  v.  Commissioner,  20 
T.  C.  346  (Docket  No.  31267),  more  fully  discussed  in 
a  later  paragraph  in  this  brief,  the  Commissioner  was  tak- 
ing the  opposite  position  he  is  taking  in  the  case  at  bar. 
In  the  Scherf  case,  the  Commissioner  argued  that  the 
Petitioner's  full  distributive  share  of  the  gain  as  reported 
on  the  partnership  return  must  be  included  in  Petitioner's 
income.  Petitioner  there  had  attempted  to  report  his  dis- 
tributive share  of  certain  capital  gains  on  the  installment 
basis  but  the  Tax  Court  decided  in  favor  of  the  Commis- 
sioner. 

Let  us  lastly  consider  the  various  decisions  pertaining 
to  the  case  at  bar. 
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Petitioner  in  its  brief  relies  heavily  upon  the  decision  of 
the  Supreme  Court  in  Neuberger  v.  Commissioner  of 
Internal  Revenue,  311  U.  S.  83,  but  that  case  is  dis- 
tin^iishable  from  the  case  at  bar.  The  Neuberger  case 
arose  under  Section  23  of  the  1932  Revenue  Act  which 
dealt  with  losses  from  sales  of  stocks  and  bonds  which 
were  not  capital  assets.  The  Court  stated  "The  basic  and 
narrow  question  is  whether,  in  computing  the  income  of 
an  individual  partner,  the  word  'gains'  in  Section  23(r)(l) 
includes  gains  from  sales  or  exchanges  of  partnership 
stocks  and  bonds  which  are  not  capital  assets  as  defined  in 
Section  101."  The  year  involved  was  1932  which  was  six 
years  before  the  law  permitted  the  oflfsetting  of  an  in- 
dividual's capital  gains  and  losses  against  his  distributive 
share  of  the  partnership's  capital  gains  and  losses.  The 
case  was  decided  in  1940,  two  years  before  Section  117(j) 
was  enacted  into  law.  At  most  the  case  is  authority  for 
the  proposition  that  the  entity  theory  of  partnerships  does 
not  apply  where  Congress  plainly  intended  otherwise.  In 
the  case  at  bar  Petitioner  has  not  shown  that  Congress 
intended  that  the  entity  theory  should  not  apply  to  Sec- 
tion 117(j)  gains  and  losses. 

Respondent  contends  that  Congress  intended  that  the 
entity  theory  should  apply  by  not  requiring  segregation 
on  the  partnership  information  return  of  Section  117(j) 
transactions  as  well  as  capital  transactions.  The  Tax 
Court  has  not  cited  the  Neuberger  decision  in  the  Schcrf 
case,  20  T.  C.  346,  the  Ammann  case,  22  T.  C.  1106,  or 
in  its  decision  of  the  case  at  bar.  Either  the  government 
has  not  seen  fit  to  cite  the  Neuberger  case  or  the  Tax 
Court  has  believed  it  to  be  distinguishable. 

In  John  G.  Scherf,  Jr.  v.  Commissioner,  20  T.  C.  346 
decided  on  May  14,  1953,  the  Tax  Court  stated  at  page 
347: 
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"An  understanding  of  the  roll  of  a  partnership  in  our 
income  tax  laws  is  essential  to  the  proper  analysis 
of  this  case.  *  *  *  'pj^g  partnership  return  is 
more  than  just  an  information  return.  It  has  con- 
sequences that  go  beyond  the  mere  description  to 
the  Commissioner  of  profits  of  the  enterprise." 

In  that  case  a  partnership  sold  its  business  and  assets  con- 
sisting of  machinery,  equipment,  and  good  will.  Although 
the  Court  made  no  point  of  it,  it  should  be  noted  that 
the  machinery  and  equipment  were  Section  117(j)  assets. 
The  partnership  reported  the  gain  as  a  long-term  capital 
gain  and  Petitioner  there  attempted  to  report  his  share 
of  the  partnership  net  long-term  capital  gain  on  the  install- 
ment basis.  The  Court  stated  that  Petitioner  apparently 
contended  that  capital  gains  form  no  part  of  the  partner- 
ship return  but  the  Court  drew  a  distinction  between  seg- 
regation of  capital  gains  and  elimination  of  capital  gains. 
The  Court  stated  at  page  350: 

"Section  182  carries  out  the  theory  of  'segrega- 
tion' rather  than  'elimination'  and  provides  the  ma- 
chinery for  allocating  to  each  partner  his  distributive 
share  of  capital  gain  (whether  short-term  or  long- 
term)  as  well  as  ordinary  income.  If  capital  gain 
were  eliminated  from  the  partnership  return,  there 
would  be  no  reason  at  all  for  the  provisions  of  Section 
182(a)  and  (b).  Indeed,  the  very  act  of  segregating 
the  capital  gains  and  losses  as  provided  in  Section 
183(b)  requires  a  computation  by  the  partnership, 
whereby  the  amount  of  gain  or  loss  is  determined  by 
reference  to  the  partnership  basis  for  the  assets, 
Section  113(a)  13;  the  result  thus  obtained  is  re- 
flected in  the  segregated  income  according  to  the 
method  of  accounting  properly  applicable  thereto,  and 
the  distributive  share  of  each  partner  is  then  allo- 
cated to  him  in  accordance  with  Section   182.     The 
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segregation  provisions  in  Section  183(b)(1),  relied 
upon  by  petitioner,  were  never  intended  to  have  any 
such  uniisnal  consequences  as  those  urged  upon  us 
by  him.  Such  consequences  would  be  disruptive  of 
the  entire  statutory  scheme  and  would  render  nuga- 
tory the  provisions  of  Section  182(a)  and  (b)." 

Respondents  submit  that  Section  44(b)  and  Section 
182  are  both  "relief"  provisions.  Although  one  section 
grants  relief  by  permitting  the  reporting  of  income  over 
a  period  of  years  while  the  other  permits  the  reporting 
of  only  one-half  the  gain  and  all  of  the  losses  from  certain 
transactions,  both  provisions  should  be  accorded  similar 
treatment  when  incurred  by  a  partnership. 

In  Ammann  v.  Commissioner,  22  T.  C.  1106,  the  facts 
are  identical  with  those  in  the  case  at  bar  except  it  was 
the  partnership  which  sustained  the  losses  and  the  peti- 
tioner who  realized  the  gain.  Only  Section  117(j)  assets 
were  involved.  The  Tax  Court  held  that  Section  182(c) 
required  the  petitioner  to  report  his  share  of  the  partner- 
ship loss  as  ordinary  loss.     It  stated: 

"Section  117(j)(2)(A)  refers  to  the  computation 
of  net  income  and  is  some  further  indication  that 
Section  117(j)  refers  to  the  gains  and  losses  of  the 
taxpayer  or  the  unit  (partnership)  for  which  'net  in- 
come,' gains,  and  losses  are  separately  computed  and 
reported  for  income  tax  purposes  and  does  not  mean 
that  the  computation  is  not  made  in  the  case  of  a 
partnership  but  is  made  only  on  the  basis  of  the 
return  of  each  separate  partner.  The  Commissioner 
has  pointed  to  no  statutory  or  other  authority  sup- 
porting his  contrary  contention.  Section  117(j)  is 
not  limited  to  a  'taxpayer'  as  contended  by  the  Com- 
missioner, but  applies  to  a  partnership  as  well." 
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Conclusion. 

Respondents  submit  that  the  pertinent  provisions  of 
he  Internal  Revenue  Code,  the  position  of  the  Commis- 
doner  in  similar  situations,  and  the  various  decisions  dis- 
:ussed  in  this  brief  all  sustain  the  Tax  Court's  decision; 
;hat  the  Tax  Court's  decision  is  correct  and  should  be 
iffirmed. 

Respectfully  submitted, 
Wright,  Wright,  Green  &  Wright, 
LoYD  Wright, 
S.  Earl  Wright, 
Clayton  M.  Hurley, 

Attorneys  for  Respondents. 


APPENDIX. 

Statute  and  Regulations  Involved. 

Internal  Revenue  Code  of  1939: 

Section  117(a)   Definitions — As  used  in  this   chapter, 

(1)  Capital  Assets. — The  term  "capital  assets"  means 
property  held  by  the  taxpayer  (whether  or  not  connected 
with  his  trade  or  business),  but  does  not  include  stock 
in  trade  of  the  taxpayer  or  other  property  of  a  kind 
which  would  properly  be  included  in  the  inventory  of 
the  taxpayer  if  on  hand  at  the  close  of  the  taxable  year, 
or  property  held  by  the  taxpayer  primarily  for  sale  to 
customers  in  the  ordinary  course  of  his  trade  or  business, 
or  property,  used  in  the  trade  or  business,  of  a  character 
which  is  subject  to  the  allowance  for  depreciation  provided 
in  Section  23(1),  or  an  obligation  of  the  United  States 
or  any  of  its  possessions,  or  of  a  State  or  Territory,  or 
any  political  subdivision  thereof,  or  of  the  District  of 
Columbia,  issued  on  or  before  March  1,  1941,  on  a  dis- 
count basis  and  payable  without  interest  at  a  fixed  matur- 
ity date  not  exceeding  one  year  from  the  date  of  issue, 
or  real  property  used  in  the  trade  or  business  of  the  tax- 
payer ; 

(2)  Short-term  Capital  Gain. — The  term  "short-term 
capital  gain"  means  gain  from  the  sale  or  exchange  of  a 
capital  asset  held  for  not  more  than  six  (6)  months,  if 
and  to  the  extent  such  gain  is  taken  into  account  in  com- 
puting net  income; 

(3)  Short-term  Capital  Loss. — The  term  "short-term 
capital  loss"  means  loss  from  the  sale  or  exchange  of  a 
capital  asset  held  for  not  more  than  six  (6)  months,  if 
and  to  the  extent  such  loss  is  taken  into  account  in  com- 
puting net  income; 


(4)  Long-term  Capital  Gain. — The  term  ''long-term 
capital  gain"  means  gain  from  the  sale  or  exchange  of  a 
capital  asset  held  for  more  than  six  (6)  months,  if  and 
to  the  extent  such  gain  is  taken  into  account  in  comput- 
ing net  income; 

(5)  Long-term  Capital  Loss. — The  term  "Long-term 
capital  loss"  means  loss  from  the  sale  or  exchange  of  a 
capital  asset  held  for  more  than  six  (6)  months,  if  and 
to  the  extent  such  loss  is  taken  into  account  in  comput- 
ing net  income; 

(6)  Net  Short-term  Capital  Gain. — The  term  "net 
short-term  capital  gain"  means  the  excess  of  short-term 
capital  gains  for  the  taxable  year  over  the  short-term 
capital  losses  for  such  year; 

(7)  Net  Short-term  Capital  Loss. — The  term  "net 
short-term  capital  loss"  means  the  excess  of  short-term 
capital  losses  for  the  taxable  year  over  the  short-term 
capital  gains  for  such  year; 

(8)  Net  Long-term  Capital  Gain. — The  term  "net  long- 
term  capital  gain"  means  the  excess  of  long-term  capital 
gains  for  the  taxable  year  over  the  long-term  capital  losses 
for  such  year; 

(9)  Net  Long-term  Capital  Loss. — The  term  "net  long- 
term  capital  loss"  means  the  excess  of  long-term  capital 
losses  for  the  taxable  year  over  the  long-term  capital  gains 
for  such  year. 

(10)  Net  Capital  Gain.— 

(A)  Corporations. — In  the  case  of  a  corporation, 
the  term  "net  capital  gain"  means  the  excess  of  the 
gains  from  sales  or  exchanges  of  capital  assets  over 
the  losses  from  such  sales  or  exchanges;  and 
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(B)  Other  Taxpayers. — In  the  case  of  a  tax- 
payer other  than  a  corporation,  the  term  ''net  capi- 
tal gain"  means  the  excess  of  (i)  the  sum  of  the  gains 
from  sales  or  exchanges  of  capital  assets,  plus  net  in- 
come of  the  taxpayer  or  $1,000,  whichever  is  smaller, 
over  (ii)  the  losses  from  such  sales  or  exchanges. 
For  purposes  of  this  subparagraph,  net  income  shall 
be  computed  without  regard  to  gains  or  losses  from 
sales  or  exchanges  of  capital  assets.  If  the  tax  is  to 
be  computed  under  Supplement  T,  "net  income"  as 
used  in  this  paragraph  shall  be  read  as  "adjusted 
gross  income." 

(11)  Net  Capital  Loss. — The  term  "net  capital  loss" 
means  the  excess  of  the  losses  from  sales  or  exchanges 
of  capital  asets  over  the  sum  allowed  under  subsection 
(d).  For  the  purpose  of  determining  losses  under  this 
paragraph,  amounts  which  are  short-term  capital  losses 
under  subsection  (e)(1)  shall  be  excluded. 

(b)  Percentage  Taken  Into  Account. — In  the  case 
of  a  taxpayer,  other  than  a  corporation,  only  the  fol- 
lowing percentages  of  the  gain  or  loss  recognized 
upon  the  sale  or  exchange  of  a  capital  asset  shall  be 
taken  into  account  in  computing  net  capital  gain,  net 
capital  loss  and  net  income: 

100  per  centum  if  the  capital  asset  has  been  held  for 
not  more  than  six  (6)  months; 

50  per  centum  if  the  capital  asset  has  been  held 
for  more  than  six  (6)  months. 

******** 

Section  117  (j)  Gains  and  Losses  From  Involuntary 
Conversion  and  From  the  Sale  or  Exchange  of  Certain 
Property  Used  in  the  Trade  or  Business — 
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(1)  Definition  of  Property  Used  in  the  Trade  or  Busi- 
ness.— For  the  purposes  of  this  subsection,  the  term 
"property  used  in  the  trade  or  business"  means  property 
used  in  the  trade  or  business,  of  a  character  which  is 
subject  to  the  allowance  for  depreciation  provided  in  sec- 
tion 23(1),  held  for  more  than  six  (6)  months,  and 
real  property  used  in  the  trade  or  business,  held  for  more 
than  six  (6)  months,  which  is  not  (A)  property  of  a 
kind  which  would  properly  be  includible  in  the  inventory 
of  the  taxpayer  if  on  hand  at  the  close  of  the  taxable 
year,  or  (B)  property  held  by  the  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his  trade  or 
business.  Such  term  also  includes  timber  with  respect 
to  which  subsection  (k)   (1)  or  (2)  is  applicable. 

(2)  General  Rule. — If,  during  the  taxable  year,  the 
recognized  gains  upon  sales  or  exchanges  of  property 
used  in  the  trade  or  business,  plus  the  recognized  gains 
from  the  compulsory  or  involuntary  conversion  (as  a 
result  of  destruction  in  whole  or  in  part,  theft  or  seizure, 
or  an  exercise  of  the  power  of  requisition  or  condemna- 
tion or  the  threat  or  imminence  thereof)  of  property  used 
in  the  trade  or  business  and  capital  assets  held  for  more 
than  six  (6)  months  into  other  property  or  money,  exceed 
the  recognized  losses  from  such  sales,  exchanges,  and 
conversions,  such  gains  and  losses  shall  be  considered  as 
gains  and  losses  from  sales  or  exchanges  of  capital  assets 
held  for  more  than  six  (6)  months.  If  such  gains  do 
not  exceed  such  losses,  such  gains  and  losses  shall  not  be 
considered  as  gains  and  losses  from  sales  or  exchanges  of 
capital  assets.     For  the  purposes  of  this  paragraph: 

(A)  In  determining  under  this  paragraph  whether 
gains  exceed  losses,  the  gains  and  losses  described 
therein  shall  be  included  only  if  and  to  the  extent 
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taken  into  account  in  computing  net  income,  except 
that  subsections  (b)  and  (d)  shall  not  apply. 

(B)  Losses  upon  the  destruction,  in  whole  or  in 
part,  theft  or  seizure,  or  requisition  or  condemna- 
tion of  property  used  in  the  trade  or  business  or 
capital  assets  held  for  more  than  six  (6)  months 
shall  be  considered  losses  from  a  compulsory  or  in- 
voluntary conversion. 

(k)  Gain  or  loss  Upon  the  Cutting  of  Timber. — 
(1)  If  the  taxpayer  so  elects  upon  his  return  for  a 
taxable  year,  the  cutting  of  timber  (for  sale  or  for 
use  in  the  taxpayer's  trade  or  business)  during  such 
year  by  the  taxpayer  who  owns,  or  has  a  contract 
right  to  cut,  such  timber  (providing  he  has  owned 
such  timber  or  has  held  such  contract  right  for  a 
period  of  more  than  six  months  prior  to  the  beginning 
of  such  year)  shall  be  considered  as  a  sale  or  ex- 
change of  such  timber  cut  during  such  year.  In 
case  such  election  has  been  made,  gain  or  loss  to  the 
taxpayer  shall  be  recognized  in  an  amount  equal  to 
the  difference  between  the  adjusted  basis  for  depletion 
of  such  timber  in  the  hands  of  the  taxpayer  and  the 
fair  market  value  of  such  timber.  Such  fair  market 
value  shall  be  the  fair  market  value  as  of  the  first  day 
of  the  taxable  year  in  which  such  timber  is  cut,  and 
shall  thereafter  be  considered  as  the  cost  of  such' 
cut  timber  to  the  taxpayer  for  all  purposes  for  which 
such  cost  is  a  necessary  factor.  If  a  taxpayer  makes 
an  election  under  this  paragraph  such  election  shall 
apply  with  respect  to  all  timber  which  is  owned  by 
the  taxpayer  or  which  the  taxpayer  has  a  contract 
right  to  cut  and  shall  be  binding  upon  the  taxpayer 
for  the  taxable  year  for  which  the  election  is  made 


and  for  all  subsequent  years,  unless  the  Commis- 
sioner, on  showing  of  undue  hardship,  permits  the 
taxpayer  to  revoke  his  election;  such  revocation,  how- 
ever, shall  preclude  any  further  elections  under  this 
paragraph  except  with  the  consent  of  the  Commis- 
sioner, 

(2)  In  the  case  of  the  disposal  of  timber  (held  for 
more  than  six  (6)  months  prior  to  such  disposal) 
by  the  owner  thereof  under  any  form  or  type  of  con- 
tract by  virtue  of  which  the  owner  retains  an  economic 
interest  in  such  timber,  the  difference  between  the 
amount  received  for  such  timber  and  the  adjusted 
depletion  basis  thereof  shall  be  considered  as  though 
it  were  a  gain  or  loss,  as  the  case  may  be,  upon  the 
sale  of  such  timber. 

Section  181.  Individuals  carrying  on  business  in  part- 
nership shall  be  liable  for  income  tax  only  in  their  in- 
dividual capacity. 

Section  182.  In  computing  the  net  income  of  each 
partner,  he  shall  include,  whether  or  not  distribution  is 
made  to  him — 

(a)  As  part  of  his  gains  and  losses  from  sales  or 
exchanges  of  capital  assets  held  for  not  more  than  six 
(6)  months,  his  distributive  share  of  the  gains  and 
losses  of  the  partnership  from  sales  or  exchanges  of 
capital  assets  held  for  not  more  than  six  months. 

(b)  As  part  of  his  gains  and  losses  from  sales 
or  exchanges  of  capital  assets  held  for  more  than  six 
(6)  months,  his  distributive  share  of  the  gains  and 
losses  of  the  partnership  from  sales  or  exchanges  of 
capital  assets  held  for  more  than  six  (6)  months. 
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(c)  His  distributive  share  of  the  ordinary  net 
income  or  the  ordinary  net  loss  of  the  partnership, 
computed  as  provided  in  Section  183(b). 

Section  183.  (a)  General  Rule. — The  net  income  of 
the  partnership  shall  be  computed  in  the  same  manner  and 
on  the  same  basis  as  in  the  case  of  an  individual,  except  as 
provided  in  subsections  (b),  (c)  and  (d). 

(b)  Segregation  of  Items: — 

(1)  Capital  Gains  and  Losses. — There  shall  be 
segregated  the  gains  and  losses  from  sales  or  ex- 
changes of  capital  assets. 

(2)  Ordinary  Net  Income  or  Loss. — After  exclud- 
ing all  items  of  gain  and  loss  from  sales  or  ex- 
changes of  capital  assets,  there  shall  be  computed — 

(A)  An  ordinary  net  income  which  shall 
consist  of  the  excess  of  the  gross  income  over 
the  deductions;  or 

(B)  An  ordinary  net  loss  which  shall  con- 
sist of  the  excess  of  the  deductions  over  the 
gross  income. 

(c)  Charitable  Contributions. — In  computing  the  net 
income  of  the  partnership  the  so-called  "charitable  con- 
tribution" deduction  allowed  by  Section  23 (o)  shall  not 
be  allowed;  but  each  partner  shall  be  considered  as  hav- 
ing made  payment,  within  his  taxable  year,  of  his  dis- 
tributive portion  of  any  contribution  or  gift,  payment  of 
which  was  made  by  the  partnership  within  its  taxable  year, 
of  the  character  which  would  be  allowed  to  the  partner- 
ship as  a  deduction  under  such  section  if  this  subsection 
had  not  been  enacted. 

(d)  Standard  Deduction. — The  standard  deduction  pro- 
vided in  section  23  (aa)  shall  not  be  allowed. 


Section  187.  Every  partnership  shall  make  a  return 
for  such  taxable  year,  stating  specifically  the  item  of  its 
gross  income  and  the  deductions  allowed  by  this  chapter 
and  such  other  information  for  the  purpose  of  carrying 
out  the  provisions  of  this  chapter  as  the  Commissioner 
with  the  approval  of  the  Secretary  may  by  regulations 
prescribe,  and  shall  include  in  the  return  the  names  and 
addresses  of  the  individuals  who  would  be  entitled  to  share 
in  the  net  income  if  distributed  and  the  amount  of  the  dis- 
tributive share  of  each  individual.  The  return  shall  be 
sworn  to  by  any  one  of  the  partners. 

Section  188.  If  the  taxable  year  of  a  partner  is  dif- 
ferent from  that  of  the  partnership,  the  inclusions  with 
respect  to  the  net  income  of  the  partnership,  in  computing 
the  net  income  of  the  partner  for  his  taxable  year,  shall 
be  based  upon  the  net  income  of  the  partnership  for  any 
taxable  year  of  the  partnership  (whether  beginning  on, 
before,  or  after  January  1,  1939)  ending  within  or  with 
the  taxable  year  of  the  partner. 

Section  190.  In  the  case  of  emergency  facilities  of  a 
partnership,  the  benefit  of  the  deduction  for  amortiza- 
tion allowed  by  section  23 (t)  shall  not  be  allowed  to  the 
members  of  a  partnership  but  shall  be  allowed  to  the  part- 
nership in  the  same  manner  and  to  the  same  extent  as 
in  the  case  of  an  individual. 
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No.  14792 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Commissioner  of  Internal  Revenue, 

Petitioner, 


vs. 

Jacob  (Jay)  Paley  and  Lillian  Paley, 


Respondents. 


PETITION  FOR  REHEARING. 


To  the  Honorable  William  E.  Orr,  Richard  H.  Chambers, 
and  Gilbert  H.  Jertberg: 

The  above-named  appellees  hereby  respectfully  request 
a  rehearing  of  the  appeal  in  the  above-entitled  cause  for 
the  following  reasons: 

1.  The  Court's  decision  erroneously  applied  alleged 
equitable  considerations  to  the  legal  interpretation  of  Sec- 
tions 182  and  183  of  the  Internal  Revenue  Code  of  1939 
as  amended. 

2.  The  Court's  decision  fails  to  follow  the  intent  of 
Congress  expressed  in  "Supplement  F — Partnership"  to 
the  Internal  Revenue  Code  of  1939  as  amended. 

3.  The  Court's  decision  erroneously  relies  on  the  de- 
cision  of   the   Supreme   Court   of   the   United    States   in 
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N either ger  v.  Commissioner,  311  U.  S.  83,  failing  to 
recognize  the  basic  changes  in  the  partnership  sections  of 
the  Internal  Revenue  Act  of  1932  there  involved  and  the 
Internal  Revenue  Code  of  1939  as  amended  here  involved. 

I. 

The  Court's  Decision  Seems  to  Be  Based  Upon  the 
"Equitable  Maxim"  That  Tax  Statutes  Should  Be 
Interpreted  to  Result  in  Maximum  Taxation. 

Taxpayer  Jay  Paley,  in  the  years  in  question  was  a 
partner  in  the  Arrowhead  Springs  partnership,  which  had 
recognized  gains  from  the  sale  of  117(j)  assets  in  excess 
of  the  recognized  losses  from  such  sales.     Said  taxpayer, 
and  taxpayer  Lillian  Paley,  had  individual  losses  of  the 
type  descrirbed  in  117(j)  of  the  Internal  Revenue  Code, 
which  exceeded  the  gains  from  the  sale  or  exchange  of 
such  assets   in   the  years   in  question.     The   Arrowhead 
Springs  partnership  filed  a  partnership  return  during  the 
years  in  question  in  which  it  segregated  capital  gains  and 
losses  and  ordinary  net  income  or  loss  pursuant  to  Sec- 
tion   183    of    the    Internal    Revenue    Code    of    1939    as 
amended.  The  Arrowhead  Springs  partnership  had  a  net 
gain  for  the  years  in  question  from  117(j)  transactions 
and  pursuant  to  117(j),  included  the  net  gain  in  its  capital 
gains  and  losses.     Taxpayer,  Jay  Paley.  reported  his  dis- 
tributive share  of  the  partnership's  ordinary  net  income 
and   his    distributive    share   of    the   partnership's    capital 
gains  and  losses  in  his  individual  return.     The  question 
before    the    Court    is    whether    respondents    should    pay 
a   deficiency   tax  because   the   Arrowhead   Springs   part- 
nership followed  the  provisions  of  117(j)  of  the  Internal 
Revenue  Code  of   1939  in  determining  the  partnership's 
total  capital  gains.    The  Tax  Court  determined  that  there 
was  no  deficiency. 
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This  Court  reversed  the  Tax  Court  and  refused  to  fol- 
low the  formula  required  by  Congress  in  Sections  182 
and  183  of  the  Internal  Revenue  Code  of  1939  in  the  re- 
porting of  partner's  income  from  partnerships  on  the 
grounds  that  to  follow  that  formula 

"would  ascribe  to  Congress  the  intent  that  a  taxpayer 
should  benefit  twice  from  §117(j)  in  the  same  year 
.  .  .  We  find  nothing  to  indicate  that  Congress 
intended  such  an  inequitable  .  .  .  application  of 
§117(j)."     (Op.  p.  5.) 

So-called  equitable  considerations  compelled  the  Court 
to  ignore  the  mandate  of  Congress  that  (1)  "The  net 
income  of  the  partnership  shall  be  computed  in  the  same 
manner  and  on  the  same  basis  as  in  the  case  of  an  in- 
dividual. .  .  ."  (Sec.  183  of  the  Int.  Rev.  Code  of  1939  as 
amended),  and  (2)  "If  .  .  .  the  recognized  gains  upon 
sales  ...  of  property  used  in  the  trade  or  business 
.  .  .  held  for  more  than  six  months  .  .  .  exceed 
the  recognized  losses  from  such  sales  .  .  .  such  gains 
and  losses  shall  be  considered  as  gains  and  losses  from 
sale  ...  of  capital  asets  held  for  more  than  six 
months  .  .  ."  (Sec.  117(j),  subpar.  2  of  the  Int.  Rev. 
Code  of  1939  as  amended),  and  (3)  "In  computing  the 
net  income  of  each  partner,  he  shall  include  .  .  .  (b) 
as  part  of  his  gains  and  losses  from  sales  ...  of 
capital  assets  held  for  more  than  six  months  his  distribu- 
tive share  of  the  gains  and  losses  of  the  partnership  from 
sales  ...  of  capital  assets  held  for  more  than  six 
months."    (Sec.  182,  Int.  Rev.  Code  of  1939  as  amended.) 

With  all  due  respect  to  this  Court,  it  is  unreasonable 
to  require  a  taxpayer  to  pay  approximately  $40,000  of 
additional  taxes  and  interest  by  a  judicial  decision  based 
upon  the   "equitable  maxim"  that  courts  of  law   should 


—A— 

interpret  tax  statutes  in  a  way  which  results  in  maximum 
taxation  because  any  other  interpretation  would  be  in- 
equitable to  the  Government.  This  is  new  to  any  accepted 
principles  of  law  applicable  to  the  interpretation  of  tax 
statutes.  Certainly,  a  strained  interpretation  of  a  statute 
should  not  be  adopted,  nor  a  logical  one  disregarded  be- 
cause the  individal  taxpayer  will  pay  more  or  less  taxes. 
The  results  in  terms  of  the  amount  of  tax  to  be  paid 
should  not  control  the  legal  interpretation  of  tax  laws,  the 
very  enactment  of  which  requires  amendment.  Nor  should 
the  absence  of  a  statute  to  cover  a  particular  situation 
be  a  rule  of  penalty  imposed  by  judicial  decision  upon 
the  taxpayer. 

The  Court's  concern  about  the  taxpayer's  position  being 
inequitable  seems  to  come  from  the  argument  advanced 
by  the  Commissioner  on  pages  16  and  17  of  his  brief. 
The  Commissioner  was  concerned  with  the  fact  that  in  the 
hypothetical  situation  stated  by  him  the  taxpayer  "would 
pay  not  one  cent  in  taxes,  although  he  had  netted  $50,000 
in  actual  income."  If  this  argument,  which  was  adopted 
by  the  Court,  is  carried  to  its  ultimate  conclusion,  then 
the  Courts  may  disregard  the  internal  revenue  sections 
allowing  special  treatment  for  the  sale  of  capital  assets. 
To  use  the  Government's  figures,  if  an  individual  in  any 
one  tax  year  sold  capital  assets  for  $100,000  and  in  the 
same  year  suffered  an  ordinary  loss  of  $50,000,  the  tax- 
payer would  put  $50,000  in  his  pocket  and  "would  not 
pay  one  cent  in  taxes"  and  this,  so  the  argument  goes, 
could  not  have  been  intended  by  Congress  because  it  is 
inequitable  to  the  Government. 

Certainly,  when  the  Tax  Court  has  determined  a  ques- 
tion in  favor  of  the  taxpayer,  that  determination  should 
not  be  reversed  because  the  Tax  Court's  interpretation 
would  be  inequitable. 


Neither  the  Commissioner  nor  the  Second  Circuit  Court 
of  Appeals  thought  that  the  argument  which  taxpayers 
are  advancing  here  was  unsound  or  inequitable  in  the  case 
of  Cotnmissioner  of  Internal  Revenue  v.  Lamont,  156 
F.  2d  800.  The  Commissioner  used  taxpayer's  argument 
in  that  case  to  prohibit  partnership  capital  losses  being 
offset  against  individual  capital  gains  under  the  Revenue 
Act  of  1936.  The  result  there  was  that  the  taxpayer  paid 
more  tax,  which  may  explain  the  Commissioner's  incon- 
sistent position,  but  certainly  does  not  justify  it. 

The  partnership  supplement  to  the  Revenue  Act  of 
1936  involved  in  the  Lamont  case  did  not  provide  for  the 
segregation  of  capital  gains  and  losses  of  the  partnership 
as  does  the  1939  Revenue  Code  here  involved.  The  1936 
Act  was  silent  as  to  whether  capital  gains  and  losses 
should  be  segregated  at  the  partnership  level  and  aggre- 
gated with  the  individual  partner's  capital  gains  or  losses, 
the  same  as  the  Revenue  Code  of  1939  is  silent  as  to  the 
segregation  and  aggregation  of  117(j)  transactions.  (See 
Sees.  181  to  188  Revenue  Act  of  1936,  titled  26  U.  S. 
C.  A.  Internal  Revenue  Acts,  1924  to  date,  pages  897 
and  898.) 

The  Commissioner  argued  there  that  partnership  capi- 
tal gains  and  losses,  i.  e.  117(a)  transactions  could  not  be 
segregated  and  aggregated  with  the  individual  partner 
117(a)  transactions.  The  Second  Circuit  Court  of  Ap- 
peals at  page  804  stated  "The  elimination  of  Section 
186  of  the  1932  Act  .  .  .  rendered  any  further  pro- 
hibition of  a  deduction  unnecessary  in  the  1934  and  1936 
Acts"  and  did  not  allow  the  taxpayer  there  to  deduct 
partnership  117(a)  losses  from  his  individual  117(a) 
gains.     Section  186  of  the  1932  Act  read  as  follows: 

"In  the  case  of  the  members  of  a  partnership  the 
proper  part  of  each  share  of  the  net  income  which 


consists,  respectively,  of  ordinary  net  income,  capital 
net  gain,  or  capital  net  loss,  shall  be  determined  under 
the  rules  and  re.cfulations  to  be  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secretary, 
and  shall  be  separately  shown  in  the  return  of  the 
partnership  and  shall  be  taxed  to  the  member  as 
provided  in  this  Supplement,  but  at  the  rates  and  in 
the  manner  provided  in  section  101(a)  and  (b),  re- 
lating to  capital  net  gains  and  losses." 

If  the  elimination  of  the  above  section  allowing  segre- 
gation of  partnership  117(a)  gains  and  losses  from  the 
1932  act  brought  about  the  disallowance  of  the  aggre- 
gating of  partnership  117(a)  and  individual  117(a)  trans- 
actions in  the  Lamont  case,  then  the  fact  that  there  is 
no  section  in  the  1939  Revenue  Code  allowing  the  segre- 
gating of  117(j)  partnership  gains  and  losses  with  117(j) 
individual  gains  and  losses  should  prevent  the  Commis- 
sioner here  from  forcing  the  aggregation  of  117(j)  part- 
nership and  117(j)   individual  transactions. 

II. 

The  Decision  Is  Contrary  to  the  Intent  of  Congress. 

117(j)  requires  that  the  gain  or  loss  from  the  sale  of 
certain  assets,  such  as  those  involved  herein,  be  treated 
as  a  deduction  from  ordinary  income  or  as  a  capital  gain 
depending  upon  whether  the  total  sales  of  117(j)  assets 
result  in  a  gain  or  loss  for  the  year  in  question.  Since 
we  are  dealing  with  two  accounting  entities,  i.  e.  the  in- 
dividual taxpayer  and  the  Arrowhead  Springs  partnership, 
and  since  Congress  provided  that  a  partnership  must  re- 
port its  income  as  an  individual  (Sec.  183  Int.  Rev. 
Code  of  1939  as  amended),  it  is  logical  to  presume 
that  Congress  anticipated  that  the  117(j)  transactions 
in  the  one  accounting  entity  would  result  in  a  gain  and 
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in  the  other  a  loss,  and,  hence,  treatment  in  the  first  entity 
as  capital  gain  and  treatment  in  the  second  as  an  allow- 
able deduction  from  gross  income. 

Evidence  of  the  fact  that  Congress  anticipated  and  in- 
tended this  result  is  the  manner  in  which  Congress  pro- 
vided for  the  handling  of  charitable  contributions.  Con- 
gress knew  that  if  it  did  not  provide  for  special  treatment 
of  charitable  contributions  in  Section  183  of  the  Internal 
Revenue  Code  of  1939  as  amended  that  the  partnership,  in 
computing  its  return  as  an  individual  pursuant  to  Section 
183,  would  be  allowed  a  deduction  up  to  15  per  cent  of  its 
gross  income;  and  that  each  individual  partner,  when  he 
carried  over  his  distributive  share  of  the  partnership  net 
income  into  his  individual  return  pursuant  to  182  of 
the  Internal  Revenue  Code  of  1939  as  amended,  would  get 
the  benefit  of  the  maximum  deduction  at  the  partnership 
level,  in  addition  to  which  he  would  also  get  the  benefit  of 
the  maximum  deduction  in  his  individual  return  and  that 
the  net  result  would  be  an  allowance  to  partners  of  an 
amount  in  excess  of  15  per  cent  of  their  gross  income  from 
all  sources  as  an  allowable  deduction  for  charitable  contri- 
butions. Congress  did  not  want  the  taxpayer  to  be  able  to 
make  charitable  contributions  through  a  partnership  and 
individually  and  be  able  to  get  a  deduction  in  excess  of  15 
per  cent  of  the  individual  partner's  gross  income  from  all 
sources  and,  hence,  included  subsection  (c)  to  183  of  the 
Internal  Revenue  Code  of  1939  as  amended  providing  as 
follows : 

"(c)  Charitable  contributions. — In  computing  the 
net  income  of  the  partnership  the  so-called  'charitable 
contribution'  deduction  allowed  by  section  23 (o) 
shall  not  be  allowed;  but  each  partner  shall  be  con- 
sidered as  having  made  payment,  within  his  taxable 
year,  of  his  distributive  portion  of  any  contribution 
or  gift,  payment  of  which  was  made  by  the  partner- 


ship  within  its  taxable  year,  of  the  character  which 
would  be  allowed  to  the  partnership  as  a  deduction 
under  such  section  if  this  subsection  had  not  been 
enacted." 

Further  evidence  of  the  intent  of  Congress  that  there 
was  to  be  no  aggregation  of  partnership  items  with  the 
individual  partner's  items  of  the  same  kind  unless  specifi- 
cally provided  is  the  treatment  of  credits  against  net  in- 
come in   Section   184  of  the  Internal  Revenue   Code  of 
1939  as  amended.     It  is  significant  that  Section  184  was 
amended  on  October  21,  1942,  the  same  date  as  the  addi- 
tion of  subsection  (j)  to  117.    The  second  sentence  of  184, 
added  in  1942,  makes  it  clear  that  nothing  but  net  income 
or  loss  and  capital  gains  and  losses  are  to  be  segregated 
on  the  partnership  return  and,  hence,  aggregated  with  the 
individual  partner  like  items  and  that  there  is  to  be  no 
aggregation  of  other  items,  such  as  117(j)  items  between 
the  partnership  and  the  individual  partners  unless  specifi- 
cally provided.     The  second  sentence  of  Section  184.  pro- 
vides for  the  reducing  of  the  credit  allowed  to  the  in- 
dividual partner  by  Section  25  (a)  1  and  2,  by  the  amount 
of  the  individual  partner's  distributive  share  of  the  deduc- 
tion taken  by  the  partnership  under  Section  23 (v).     This 
would  not  have  been  necessary  at  all  if  the  Court's  inter- 
pretation of  the  partnership  sections  is  correct.     Compare 
the  converse  of  the  case  at  bar,  i.  e.  partnership  net  losses 
in  117(j)  transactions  and  individual  gains  with  Section 
184  and  it  becomes  clear  that  a  deduction  granted  to  the 
partnership  pursuant  to   117(j)    is  not  segregated   from 
the  partnership  return  and  aggregated  with  similar  in- 
dividual transactions  without  a  specific  requirement  that 
it  be  done  such  as  is  provided  in  effect  by  Section  184. 

Section  189  of  the  Internal  Revenue  Code  of  1939  as 
amended  similarly  treats  net  operating  losses. 


Further  evidence  of  Congressional  intent  that  there  be 
no  aggregation  of  partnership  and  individual  partner's 
transactions  unless  specifically  provided  is  the  treatment  of 
the  standard  deduction  in  Section  183(d)  of  the  Internal 
Revenue  Code  of  1939  as  amended.  Unless  a  partnership 
was  prohibited  from  taking  the  standard  deduction  of  10 
per  cent  of  gross  income,  individual  partners  would  be 
able  to  have  an  overall  standard  deduction  in  excess  of 
the  $1000  or  10  per  cent  of  their  gross  income  from  all 
sources.  For  example,  assume  a  partnership  with  $10,000 
gross  income  in  the  taxable  year  in  question  and  a  partner 
owning  50  per  cent  of  the  partnership.  If  the  partnership 
were  allowed  the  standard  deduction,  then  the  net  income 
of  the  partnership  would  be  $9000,  and  the  individual 
taxpayer's  distributive  share  thereof  would  be  $4500. 
Assuming  that  the  individual  partner  had  $5500  of  income 
from  other  sources,  his  gross  income  reported  on  his  in- 
dividual return  would  be  $10,000  for  the  year  in  question, 
and  taking  the  standard  deduction,  he  would  subtract 
therefrom  $1000  and  pay  a  tax  based  on  a  net  income  of 
$9000.  He  would  have  been  allowed  $1500  of  deductions 
from  income  from  partnership  source  and  other  sources, 
whereas  the  standard  deduction  provision,  23  (aa)  allows 
an  individual  taxpayer  a  maximum  of  $1000  or  10  per 
cent  as  a  standard  deduction,  whichever  is  less.  To  pre- 
vent a  taxpayer  from  receiving  more  than  the  10  per  cent 
or  $1000  standard  deduction,  Congress  thought  it  neces- 
sary on  October  21,  1942,  to  add  subsection  (d)  to  183  of 
the  Internal  Revenue  Code  of  1939  as  amended  reading 
as  follows: 

"(d)  Standard  deduction.  In  computing  the  net 
income  of  the  partnership,  the  standard  deduction 
provided  in  section  23 (aa)  shall  not  be  allowed." 
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It  is  again  significant  that  the  passage  of  subsection  (d) 
to  183  was  in  the  same  year  that  subsection  (j)  to  117 
of  the  Internal  Revenue  Code  was  added,  namely,  October 
21.  1942. 

The  decision  of  this  Honorable  Court  has  the  efifect  of 
an  amendment  to  the  partnership  supplement,  which  we 
may  characterize  by  use  of  the  following  hypothetical  code 
section,  to  wit  Section  192  of  the  Internal  Revenue  Code 
of  1939  as  amended: 

"192 — 1 1 7  ( j )    Partnership  Transactions 

"(a)  In  computing  the  net  income  of  the  partner- 
ship, the  deduction  allowed  by  §117(j)  if  the  net 
117(j)  transactions  result  in  a  loss  for  the  year 
involved  shall  not  be  allowed  to  the  partnership,  but 
each  partner  shall  be  considered  as  having  sustained 
his  distributive  portion  of  the  net  loss  within  his  tax- 
able year,  which  was  in  fact  sustained  by  the  partner- 
ship and  which  would  be  allowed  to  the  partnership 
as  a  deduction  under  117(j)  if  this  subsection  had 
not  been  enacted. 

"(b)  In  computing  the  net  capital  gains  or  losses 
of  the  partnership  pursuant  to  §183  subdivision  2(a), 
the  treatment  as  capital  gains  of  the  net  gains  of 
items  mentioned  in  §117(j)  shall  not  be  allowed  to 
the  partnership,  but  each  partner  shall  be  considered 
as  having  sustained  his  distributive  portion  of  the 
net  gain  within  his  taxable  year,  which  was  in  fact 
sustained  by  the  partnership  and  which  would  be 
treated  as  a  part  of  the  partnership  capital  gains  or 
losses  if  this  subsection  had  not  been  enacted." 

Had  Congress  passed  a  section  as  characterized  above 
the  taxpayers  herein  would  not  quarrel  with  the  results 
of  the  Court's  opinion,  but  we  find  no  such  provision  in 
any  Internal  Revenue  Act, 
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There  is  no  reason  for  the  special  subsections  dealing 
with  the  charitable  contributions  and  the  standard  deduc- 
tion in  Section  183  of  the  Internal  Revenue  Code  of  1939 
as  amended,  nor  for  the  passage  of  Sections  184  and  189 
of  the  Internal  Revenue  Code  of  1939  as  amended  if  this 
Honorable  Court  is  correct  in  its  interpretations  of  the 
applicable  partnership  sections  to  the  case  at  bar.  The 
passage  of  the  said  code  sections  was  unnecessary  if  the 
same  results  could  be  accomplished  by  judicial  decision. 
Such  results  we  urgently  and  respectfully  submit  cannot 
be  accomplished  without  violence  to  the  very  essence  of 
our  system  of  taxation  by  law. 

Furthermore,  the  computation  of  the  partnership  net 
income  or  loss  and  net  capital  gain  or  loss  on  the  part- 
nership return  was  an  idle  act  if  this  Court's  decision 
stands.  After  having  computed  the  partnership  net  in- 
come or  loss  and  capital  gain  or  loss  in  accordance  with 
Sections  182  and  183  of  the  Internal  Revenue  Code  of 
1939  as  amended,  and  after  using  the  forms  provided  by 
the  Government  to  so  calculate  the  partnership  net  income, 
the  individual  taxpayers  are  supposed  to  ignore  or  dis- 
regard the  computation.  In  the  event  that  the  partnership 
had  a  net  gain  from  partnership  117(j)  transactions,  each 
partner  would  be  required  to  re-compute  the  partnership's 
capital  gain  or  loss  in  order  to  report  his  distributive  share 
thereof,  and  in  the  event  the  partnership  had  a  net  loss 
from  117(j)  transactions,  each  partner  would  be  required 
to  re-compute  the  partnership  net  income  or  loss  in  order 
to  report  his  distributive  share  thereof  on  his  individual 
return. 

The  incongrous  results  of  this  Court's  decision  outlined 
above  are  best  seen  by  looking  at  the  partnership  returns 
and  the  individual  returns  in  the  case  at  bar.     The  com- 


—12— 

putation  of  partnership  income  on  the  forms  provided  by 
the  Commissioner  to  the  taxpayers  herein  would  have 
served  no  useful  purpose  whatsoever  except  to  provide  an 
interesting  mental  exercise  for  accountants  or  attorneys 
if  the  Court's  decision  is  correct.  The  returns  do  not 
provide  for  segregating  of  117(j)  transaction  by  the 
partnership  and  the  computation  of  the  Arrowhead 
Springs  partnership's  net  capital  gains  for  the  years  in 
question  must  be  ignored. 

Is  it  not  fair  to  presume  the  Commissioner  had  a  differ- 
ent view  of  the  intent  of  Congress  than  he  is  urging 
herein  at  the  time  he  caused  the  forms  to  be  prepared  upon 
which  the  respondents  here  reported  their  1948  and  1949 
income  ? 

in. 

The   Neuberger  Case   Is   Not   Contrary   to   the  Tax- 
payer's Position. 

The  Court's  decision,  as  well  as  the  Fifth  Circuit's 
decision  in  the  Ammann  case,  both  of  which  reversed  the 
Tax  Court,  rely  on  Neuberger  v.  Commissioner,  311  U.  S. 
83.  The  Ammann  case  involved  the  converse  factual  situ- 
ation to  the  case  at  bar,  i.  e.  partnership  117(j)  losses 
and  individual   117(j)   gains. 

The  Neuberger  case  involved  the  question  of  whether 
under  the  1932  Revenue  Act  a  partner  could  offset  his 
individual  losses  from  the  sale  of  securities  against  his 
distributive  share  of  partnership  gains  from  the  sale  of 
securities.  The  converse  was  decided  in  the  companion 
case,  Mosbacher  v.  United  States,  311  U.  S.  619,  i.  e., 
the  offsetting  of  partnership  losses  against  individual 
gains.  Both  cases  involved  the  1932  Revenue  Act,  which 
specifically  provided  in  Sections  185  and  186  thereof  that 


—13— 

"In  the  case  of  members  of  a  partnership  the  proper  part 
of  each  share  of  the  net  income  which  consists"  of  earned 
income,  ordinary  net  income,  capital  net  gain  or  capital 
net  loss  "shall  be  determined  under  the  rules  and  regula- 
tions to  be  prescribed  by  the  Commissioner  with  the  ap- 
proval of  the  secretary"  and  should  be  taxed  to  the  mem- 
ber as  provided  in  this  supplement. 

As  distinguished  from  the  1939  Revenue  Code,  the  1932 
Act  did  not  provide  a  formula  indicating  the  Congressional 
intent  with  reference  to  what  parts  of  partnership  income 
were  to  be  aggregated  with  the  individual  partner's  in- 
come. The  1932  Act  instead  left  that  determination  to 
the  discretion  of  the  Commissioner  with  the  approval  of 
the  secretary  in  the  rather  ambiguous  language  of  Sections 
185  and  186. 

Hence,  the  whole  theory  of  the  1932  Act  was  to  leave 
to  the  Commissioner  the  problem  here  involved  and  in- 
volved in  the  Neuberger  case  whereas  the  1939  Revenue 
Code  specifically  spelled  out  a  definite  formula  for  the 
taxing  of  a  partner's  share  of  partnership  income  in  Sec- 
tions 182  and  183.  Nothing  was  left  to  the  discretion 
of  the  Commissioner  and  there  is  no  longer  the  reference 
to  the  "proper  part"  of  income.  Congress  decided  which 
parts  of  partnership  income  would  be  taxed  to  the  in- 
dividual partners.  Congress  in  the  1939  Revenue  Code 
specifically  provided  that  net  income  or  loss  and  capital 
gains  and  losses  would  be  segregated  on  the  partnership 
return  and  each  partner's  distributive  share  thereof  ag- 
gregated with  like  items  on  his  individual  return.  Con- 
gress did  not  provide  that  117(j)  transactions  should  be 
segregated  and  aggregated  with  the  individual  partner's 
117(j)   transactions. 


—14— 

As  discussed  at  pages  7  through  10,  supra,  the  in- 
tent of  Congress  that  117(j)  transactions  not  be  aggre- 
gated with  Hke  individual  transactions  is  seen  from  the 
specification  of  specific  items  that  were  to  be  aggregated. 
The  Nciibergcr  case,  therefore,  deaHng  with  the  1932 
Act,  which  did  not  involve  a  formula,  cannot  be  used  as 
authority  for  the  case  at  bar  involving  the  1939  Revenue 
Code  with  a  specific  formula  provided  by  Congress.  An 
analysis  of  the  Lauiont  case,  supra,  page  5  demon- 
strates the  correctness  of  this  argument.  The  Second 
Circuit  Court  of  Appeals  there  analyzed  the  Ncuherger 
case  in  the  light  of  the  difference  between  the  1932  Rev- 
enue Act  and  the  1936  Revenue  Act,  and  the  analysis  is 
helpful  to  this  Court  although  the  1939  Revenue  Act  here 
involved  spelled  out  Congress's  intent  much  more  specifi- 
cally than  did  the  1936  Act  involved  in  the  Lamont  case. 

The  Second  Circuit  at  pages  802  and  804  analyzed  the 
Neuberger  case  as  follows: 

"Both  taxpayer  and  the  court  below  stress  the 
omission  of  the  1933  amendment  from  later  acts;  but 
their  chief  reliance  is  upon  the  Neuberger  case,  supra. 
In  fact  taxpayer  originally  did  not  claim  the  deduc- 
tion, but  filed  a  claim  for  refund  based  upon  that 
decision  after  its  announcement  in  November,  1940. 
In  relying  on  this  case  they  are  forced  to  the  inter- 
esting analysis  of  having  to  repudiate  as  ill-con- 
sidered dictum  what  the  opinion  says  about  the 
course  of  legislative  history,  here  important,  in  order 
to  stress  what  they  consider  the  implications  of  the 
actual  holding.  That  case  and  the  companion  case 
of  Mosbacher  v.  United  States,  311  U.  S.  619,  61  S. 
Ct.  167,  85  L.  Ed.  393,  concerned  income  taxes  for 
the  year  1932,  turning  upon  the  converse  of  the  case 
here,  i.  e.,  the  offsetting  of  individual  stock  losses 
against  partnership  profits.     As  we  have  seen,  these 
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were  not  'capital  assets'  as  the  law  then  stood.  The 
Court,  three  justices  dissenting,  allowed  the  deduction. 
This  was  a  reversal  of  the  decision  below,  Ncuhergcr 
V.  Commissioner  of  Internal  Revenue,  2  Cir.,  104 
F.  2d  649,  which  followed  Johnston  v.  Commissioner 
of  Internal  Revenue,  2  Cir.,  86  R  2d  732,  734, 
certiorari  denied  301  U.  S.  683,  57  S.  Ct.,  784,  81 
L.  Ed.  1341,  where  this  court  had  held  that  under 
the  1932  Act  the  partnership  was  a  'tax  computing 
unit,'  and  that  the  1933  amendment  was  only  'in- 
serted out  of  abundant  caution  when  that  law  was 
passed  and  as  but  a  clarification  of  existing  law.' 
The  Supreme  Court  said,  however,  311  U.  S.  83,  88, 
61  S.  Ct.  97,  101,  85  L.  Ed.  58,  that  in  this  Act 
'Congress  recognized  the  partnership  both  as  a  busi- 
ness unit  and  as  an  association  of  individuals'  and, 
finding  no  specific  prohibition  of  the  deduction  of 
individual  losses  from  the  partner's  distributive  share 
of  partnership  income,  held  it  allowable.  And  this, 
so  the  argument  goes,  leads  to  a  like  holding  in  the 
converse  situation  here  in  view  of  the  omission  of 
the  1933  amendment  from  later  acts. 

"But  the  Supreme  Court  itself  had  a  different  in- 
terpretation. It  held  its  conclusion  to  be  'confirmed 
by  the  action  of  Congress  since  1932.'  Citing  first 
the  1933  amendment  as  reaching  'the  converse  of 
the  instant  case'  (i.  e.,  the  case  here),  it  continued: 
'More  significantly,  in  1938,  after  the  Treasury  De- 
partment had  ruled  to  the  contrary  (citing  the  Trea- 
sury Regulations,  infra),  Congress  expressly  pro- 
vided for  the  deduction  of  individual  security  losses 
from  similar  partnership  gains  (citing  the  1938  Act, 
supra,  and  the  House  Committee  Report,  infra). 
That  the  amendment  of  1933  changed  and  the  Rev- 
enue Act  of  1938  restored  the  law  of  1932  as  we 
have  explained  it  is  plain  from  the  legislative  history 
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of  the  two  Acts  and  of  §23(r)(l).'  Nciiherger  v. 
Commissioner  of  Internal  Revenue,  supra,  311  U.  S. 
83,  89,  90,  61  S.  Ct.  97.  102,  85  L.  Ed.  58.    .    .    . 

"Thus  the  Subcommittee  of  the  Committee  on 
Ways  and  Means  gave  the  correct  explanation  for 
the  elimination  of  the  1933  amendment  when  it  said 
that  this  provision  'was  not  retained  by  the  Revenue 
Act  of  1934  for  the  reason  that  the  elimination  of 
section  186  of  the  Revenue  Act  of  1932  by  the  1934 
Act,  which  permitted  the  allocation  of  partnership 
capital  net  losses  to  the  individual  members,  rendered 
such  provision  unnecessary.'  The  report  goes  on  to 
point  out  that  the  partnership  net  income  was  de- 
termined in  the  same  manner  as  that  of  the  individual 
and  thus  subject  to  the  provisions  of  §117(a)  and 
the  limitations  of  §1 17(d)  of  the  1934  and  1936  Acts. 
The  net  result  was  that  the  net  capital  losses  realized 
by  partnerships  were  no  longer  available  to  the  in- 
dividual partners  as  offsets  against  either  their  ordi- 
nary incomes  or  their  capital  gains.'  Proposed  Re- 
vision of  the  Revenue  Laws  of  1938,  Report  of  the 
Subcommittee  of  the  Committee  on  Ways  and  Means, 
75th  Cong.,  3d  Sess.,  43,  44.  This  recommendation 
was  adopted  by  the  full  committee,  which  noted  the 
'departure  from  the  principle  adopted  in  the  Revenue 
Acts  of  1934  and  1936  to  the  extent  that  it  enables 
capital  net  losses  of  the  partnership  in  the  respective 
categories  to  be  applied,  on  the  basis  of  the  partners' 
allocable  shares  thereof,  to  offset  their  individual 
capital  net  gains  in  the  same  categories.'  H.  R. 
Rep.  No.  1860,  75th  Cong.,  3d  Sess.,  42,  43,  reprinted 
in  1939-1  Cum.  Bull.  (Part  2)  728,  759. 

"Conceding  their  trend  and  meaning,  taxpayer  and 
the  Tax  Court  discount  the  interpretative  value  of 
these  later  actions  by  Congress,  though  they  were 
relied  on  as  persuasive  in  the  Neuberger  case  itself. 
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See  also  United  States  v.  Stewart,  311  U.  S.  60, 
64,  61  S.  Ct.  102,  85  L.  Ed.  40.  It  is  also  suggested 
that  they  were  induced  by  the  lower  court  decisions 
which  were  disapproved  in  the  Neuberger  case.  But 
the  reports  themselves  show  that  they  go  on  a  differ- 
ent rationale,  the  one  in  fact  which  we  accept  and 
adopt.  That  is  in  short  that  the  elimination  of  §186 
of  the  1932  Act  and  the  change  in  system  of  com- 
puting and  allocating  capital  net  losses  and  gains,  in- 
cluding the  specific  allowance  of  the  $2,000  deduction, 
rendered  any  further  prohibition  of  a  deduction  un- 
necessary to  make  clear  the  intent  of  the  1934  and 
1936  Acts." 

Conclusion. 

The  partnership  sections  of  the  Internal  Revenue  Code 
of  1939  as  amended  provided  a  clear  formula  in  Sections 
181,  182  and  183  thereof,  which  the  taxpayers  herein  fol- 
lowed. The  consequence  of  that  formula  when  the  am- 
bivalent nature  of  117(j)  was  appHed  to  it  in  terms  of 
more  or  less  taxes  should  not  control  this  court's  interpre- 
tation of  the  statutes  involved.  The  Commissioner  adopted 
substantially  the  same  position  as  taxpayers  here  in  the  La- 
mont  case,  supra,  at  page  5,  where  the  consequence  was 
more  revenue  to  the  Government.  The  United  States 
Supreme  Court  in  the  Neuherger  case,  dealing  with  a 
prior  Revenue  Code  which  was  silent  as  to  the  parts 
of  partnership  income  which  were  to  be  included  in  the 
individual  partner's  computation  of  his  net  income,  re- 
solved the  problem  in  favor  of  the  taxpayer.  If  there 
were  any  doubt  in  the  case  at  bar,  that  doubt  should  be 
resolved  in  favor  of  the  taxpayer  in  view  of  the  prior 
decisions  and  the  fact  that  we  are  dealing  with  the  im- 
position of  additional  taxes  on  taxpayers. 
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We  respectfully  urge  that  in  view  of  the  Internal  Rev- 
enue Acts,  beginning  with  the  1932  Act,  the  legislative 
history  of  said  acts,  the  Lamont  case,  and  the  United 
States  Supreme  Court  decision  in  Neuberger  v.  Com- 
missioner, that  this  Honorable  Court  should  reconsider 
its  opinion  rendered  herein  and  grant  respondent's  Peti- 
tion for  a  Rehearing. 

Dated,  11th  day  of  May,  1956. 

Respectfully  submitted, 

Wright,  Wright,  Green  &  Wright, 
LoYD  Wright, 
W.   Earl  Wright, 
Clayton  M.  Hurley, 
Dudley  K.  Wright, 
Attorneys  for  Respondents  and  Petitioners. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  one  of  the  counsel  for  respon- 
dents and  petitioners  in  the  above-entitled  cause  and  that 
in  my  judgment  the  foregoing  petition  for  a  rehearing  is 
well  founded  in  point  of  law  as  well  as  in  fact,  and  that 
said  petition  for  a  rehearing  is  not  interposed  for  delay. 

Dated,  May  11,  1956. 

Dudley  K.  Wright, 
Attorney  for  Respondents  and  Petitioners. 
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the  endorsement  to  be  forged.  The  District  Court  had 
jurisdiction  of  the  cause  under  Section  3231  of  Title  28, 
United  States  Code,  which  confers  on  the  District  Court's 
original  jurisdiction  "of  all  offenses  against  the  laws  of 
the  United  States." 

The  defendant  pleaded  guilty  to  both  counts  and,  on 
March  23,  24  and  25,  1955,  a  Court  trial  was  had  upon 
the  above  indictment,  the  Honorable  Ernest  A.  Tolin, 
Judge  Presiding.  On  April  18,  1955,  a  Memorandum  of 
Decision  was  filed  finding  the  defendant  guilty  as  charged. 
On  said  date  a  Judgment  and  Commitment  was  also  filed 
sentencing  the  defendant  to  nine  months  on  each  count, 
sentences  to  run  consecutively. 

Subsequently,  on  April  25,  1955,  a  notice  of  appeal 
to  this  Honorable  Court  was  filed  and  the  United  States 
District  Court  granted  appellant  an  order  to  proceed  on 
appeal  in  forma  pauperis.  Thereafter,  a  statement  of 
points  and  authorities  and  a  designation  of  record  were 
filed  and  an  order  was  made  by  this  Court,  pursuant  to 
application  of  the  appellant,  granting  leave  to  prosecute 
the  appeal  upon  a  typewritten  record. 

This  Court  has  jurisdiction  under  the  provisions  of 
Title  28,  United  States  Code,  Section  1291. 
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11. 
THE  STATUTE  INVOLVED. 

The  indictment  was  brought  under  Section  495  of  Title 
18,  United  States  Code,  which  provides  in  pertinent  part 
as  follows : 

"Whoever  falsely  .  .  .  forges,  .  .  .  any 
contract,  or  other  writing,  for  the  purpose 
of  obtaining  or  receiving,  or  of  enabling  any  other 
person,  either  directly  or  indirectly,  to  obtain  or  re- 
ceive from  the  United  States  or  any  officers  or  agents 
thereof,  any  sum  of  money;  or 

"Whoever  utters  or  publishes  as  true  any  such 
.  ,  .  forged  .  .  .  writing,  with  intent  to  de- 
fraud the  United  States,  knowing  the  same  to  be 
.     .     .     forged     .     .     . 

"Shall  be  fined  not  more  than  $1,000  or  imprisoned 
not  more  than  ten  years,  or  both." 

In  this  case  the  allotment  check  which  is  set  forth  in 
the  indictment  was  issued  under  the  provisions  of  Public 
Law  771,  81st  Congress  [Rep.  Tr.  p.  4],  Title  50,  App., 
Sees.  2201  to  2216  and  Title  36,  Sees.  231,  et  scq.,  and 
Regulations  issued  by  the  Secretary  of  the  Air  Force 
thereunder.  These  regulations  are  contained  in  the  Air 
Force  Manual  and  those  particularly  relating  to  Class 
"Q"  allotments  were  received  in  evidence  as  Government's 
Exhibit  23  without  objection  by  the  appellant.  [Rep. 
Tr.  pp.  121,  122.]  Because  of  the  length  of  the  Code 
Sections  and  the  Regulations,  they  will  not  be  quoted 
verbatim  in  this  part  of  the  appellee's  brief  but  the  per- 
tinent sections  will  be  set  forth  hereafter  in  the  argument. 


III. 

ARGUMENT. 

A.  The  District  Court  Properly  Allowed  Appellant's 
Legal  Wife  to  Testify  Against  Him  as  a  Witness 
for  the  United  States. 

The  Government  respectfully  submits  that  the  District 
Court  did  not  err  in  denying  appellant's  motion  to  strike 
the  testimony  of  Hazel  R.  Ryno  and  that  the  following 
authorities  fully  support  that  position  as  a  matter  of  law. 

The  District  Court  below  held  in  United  States  v.  Ryno, 
130  F.  Supp.  685,  at  p.  688  that  "upon  the  trial  of  a 
defendant  accused  of  forgery  of  a  check  by  signing  the 
name  of  another  thereto,  the  prosecution  must  prove  that 
the  defendant  was  not  authorized  to  sign  such  name,  and 
until  this  proof  is  made,  it  is  not  shown  to  be  a  false 
instrument,  and  the  defendant  is  not  put  to  his  proof 
at  all."' 

At  the  trial  the  Government  offered  evidence  to  prove 
that  the  defendant  Charles  A.  Ryno  forged  the  name  of 
the  payee  on  the  check  set  forth  in  the  indictment  and 
thereafter  cashed  it  without  the  consent  of  said  payee. 
The  direct  testimony  of  his  wife,  Hazel  R.  Ryno,  to  whose 
order  the  check  was  drawn,  was  offered  and  admitted  by 
the  Court  over  the  objection  of  the  defendant.  However, 
additional  evidence  independent  of  the  wife's  testimony, 
was  also  received  which  it  is  submitted  was  sufficient 
alone  to  establish  the  absence  of  any  express  authoriza- 
tion for  the  above  action.  This  latter  contention  urged 
by  the  Government,  as  well  as  the  appellant's  proposition 
that,  at  any  event,  the  defendant  had  "authority  by  opera- 
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tion  of  law"  to  endorse  and  cash  the  check  without  com- 
mitting any  offense,  will  be  discussed  herein  after  the 
subject  of  privilege  has  been  considered. 

Curiously  enough,  although  the  privilege  claimed  in 
this  case  has  been  dealt  with  extensively,  counsel  for 
the  parties  to  this  proceeding  have  been  able  to  find  scant 
authority  relating  it  to  the  precise  facts  in  this  proceed- 
ing. The  one  case  which  has  been  found  dealing  with 
federal  law  and  which  involves  a  forgery  is  distinguished 
herein  because  of  the  facts  involved.  However,  there  is 
an  abundance  of  language  in  the  cases  cited  which  we 
believe  is  more  than  adequate  to  demonstrate  the  present 
proper  application  of  the  law  to  our  facts  as  a  result  of 
an  obvious  progression  over  the  years,  particularly  since 
1935,  in  the  thinking  of  the  courts  on  this  subject.  There 
are  several  excellent  discussions  of  the  rule  of  privilege 
preventing  one  spouse  from  testifying  against  the  other, 
together  with  its  exceptions,  in  the  cases,  which,  of 
course,  are  not  set  forth  entirely  in  this  brief.  However, 
pertinent  portions  thereof  are  contained  herein  which  it  is 
believed  accurately  reflect  the  trend  of  the  law  and  its  con- 
temporary status.  None  of  the  quotations,  it  is  felt,  have 
been  changed  in  meaning  by  being  taken  out  of  context 
and  they  emphasize  rather  than  detract  from  the  gist  of 
the  opinions.  They  are  all  set  forth  for  the  convenience 
of  the  Court  in  having  at  hand  in  one  document  what 
appears  to  this  writer  to  be  particularly  apt  and  relevant 
language  from  many  of  the  cases. 

Over  the  past  20  years  the  application  of  the  common 
law  rule  mentioned  above  has  understandably  changed 
and  expanded  in  the  light  of  constantly  developing  stand- 
ards of  wisdom  and  justice.     Mr.  Justice  Sutherland  in 


the  case  of  Fiuik  v.  Ujiitcd  States,  290  U.  S.  371,  phrased 
it  in  this  fashion,  at  page  381 : 

"The  fundamental  basis  upon  which  all  rules  of 
evidence  must  rest — if  they  are  to  rest  upon  reason 
— is  their  adaptation  to  the  successful  development 
of  the  truth.  And,  since  experience  is  of  all  teachers 
the  most  dependable,  and  since  experience  is  also  a 
continuous  process,  it  follows  that  a  rule  of  evidence 
at  one  time  thought  necessary  to  the  ascertainment  of 
truth,  should  yield  to  the  experience  of  a  succeeding 
generation  whenever  that  experience  has  clearly 
demonstrated  the  fallacy  or  unwisdom  of  the  old 
rule." 

Thus,  it  is  felt  that  a  brief  review  of  the  authorities 
during  the  past  few  decades  should  be  most  helpful  in 
determining  whether  the  District  Court  properly  admitted 
the  testimony  of  Hazel  R.  Ryno  "in  the  light  of  reason 
and  experience,"  as  set  forth  in  Rule  26  of  the  Federal 
Rules  of  Criminal  Procedure. 

As  early  as  January  7,  1918,  in  Rosen  v.  United  States, 
245  U.  S.  467,  we  find  the  Supreme  Court  of  the  United 
States  stating  the  "modern"  rule  of  37  years  ago  relating 
the  competency  of  witnesses  convicted  of  crime.  A  co- 
defendant  had  pleaded  guilty  of  forgery  and  was  after- 
wards called  as  a  witness  for  the  Government.  An  ob- 
jection was  made  by  the  defendant  on  trial  that  the  wit- 
ness was  not  competent  to  testify  as  he  had  previously 
pleaded  guilty  in  a  state  court  to  the  crime  of  forgery  and 
had  served  his  sentence.  The  Court  held  the  witness  com- 
petent, "Satisfied  as  we  are  that  the  legislation  and  the 
very  great  weight  of  judicial  authority  which  have  de- 
veloped in  support  of  this  modern  rule,  especially  as  ap- 
plied to  the  competency  of  witnesses  convicted  of  crime, 
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proceed  upon  sound  principle.  We  conclude  that  the 
dead  hand  of  the  common  law  ride  of  1789  should  no 
longer  be  applied  to  such  cases  as  we  have  here,  *  *  *" 
(Emphasis  added.)  Previously  on  pages  470  and  471, 
the  Court  gave  its  reasons  for  the  holding: 

"Accepting  as  we  do  the  authority  of  the  later, 
the  Bcjison  Case,  rather  than  that  of  the  earlier  de- 
cision, we  shall  dispose  of  the  first  question  in  this 
case,  'in  the  light  of  general  authority  and  sound 
reason.' 

"In  the  almost  twenty  years  which  have  elapsed 
since  the  decision  of  the  Benson  Case,  the  disposition 
of  courts  and  of  legislative  bodies  to  remove  disabili- 
ties from  zvitnesses  has  continued,  as  that  decision 
shows  it  had  been  going  forward  before,  under 
dominance  of  the  conviction  of  our  time  that  the 
truth  is  more  likely  to  be  arrived  at  by  hearing  the 
testimony  of  all  persons  of  competent  understanding 
who  may  seem  to  have  knowledge  of  the  facts  in- 
volved in  a  case,  leaving  the  credit  and  weight  of 
such  testimony  to  be  determined  by  the  jury  or  by 
the  court  rather  than  by  rejecting  zvitnesses  as  in- 
competent, with  the  result  that  this  principle  has 
come  to  be  widely,  almost  universally,  accepted  in 
this  country  and  in  Great  Britain."  (Emphasis 
added.) 

While  the  Rosen  case  obviously  did  not  involve  the 
same  privilege  claimed  in  this  case  with  the  respect  to 
the  competency  of  the  witness,  the  language  used  is  clear- 
ly pertinent  since  it  shows  the  disposition  of  the  Supreme 
Court  of  the  United  States  even  at  that  early  date  to 
remove  disabilities  from  witnesses  rather  than  to  exclude 
their  testimony.  In  fact,  on  page  470,  the  Court  in  dis- 
cussing Benson  v.  United  States,  146  U.  S.  325.  decided 


in  1892,  noted  that  that  case  pointed  out  a  great  change 
had  taken  place  even  in  the  preceding  50  years,  that  is, 
since  1842.  in  the  disposition  of  the  courts  to  hear  wit- 
nesses rather  than  to  prevent  them  from  testifying. 

On  December  11.  1933.  15  years  later,  an  important 
step  in  this  phase  of  the  law  was  taken  in  the  case  of 
Funk  7'.  United  States,  supra,  290  U.  S.  365.  Again, 
the  precise  issue  was  not  identical  with  the  question  in 
the  instant  matter,  but  the  expressions  of  the  Court  in 
this  opinion  are  most  revealing  of  the  continuing  changes 
of  the  application  of  the  rules  of  privilege  relating  speci- 
fically to  husband  and  wife. 

The  sole  inquiry  in  the  Funk  case  was  whether  in  the 
United  States  District  Court  the  wife  of  a  defendant  in 
a  criminal  case  could  be  a  competent  witness  in  his  behalf. 
The  opinion  held  that  the  wife  was  not  an  incompetent 
witness  for  the  defendant.  On  page  376,  the  Supreme 
Court  again  quoted  with  approval  from  the  earlier  Ben- 
son case,  supra,  as  follows : 

"But  the  last  fifty  years  have  wrought  a  great 
change  in  these  respects,  and  to-day  the  tendency 
is  to  enlarge  the  domain  of  competency  and  to  submit 
to  the  jury  for  their  consideration  as  to  the  credi- 
bility of  the  witness  those  matters  which  heretofore 
were  rules  sufficient  to  justify  his  exclusion.  This 
change  has  been  wrought  partially  by  legislation  and 
partially  by  judicial  construction.     *     *     * 

"Legislation  of  similar  import  prevails  in  most 
of  the  States.  The  spirit  of  this  legislation  has  con- 
trolled the  decisions  of  the  courts,  and  steadily,  one 
by  one.  the  merely  technical  barriers  which  excluded 
witnesses  from  the  stand  have  been  removed,  till  now 
it  is  generally,  though  perhaps  not  universally,  true 
that  no  one  is  excluded  therefrom  unless  the  lips  of 


the  originally  adverse  party  are  closed  by  death,  or 
unless  some  one  of  those  peculiarly  confidential  re- 
lations, like  that  of  husband  and  wife,  forbids  the 
breaking  of  silence." 

On  page  V77 ,  the  Court  quoted  from  the  Rosen  case, 
supra,  which  is  set  forth  above  and  which  case  was  tried 
25  years  after  the  Benson  matter.  On  page  379,  the 
Court  stated  as  follows: 

"With  the  conclusion  that  the  controlling  rule  is 
that  of  the  common  law,  the  Benson  case  and  the 
Rosen  case  do  not  conflict;  but  both  cases  reject  the 
notion,  which  the  two  earlier  ones  seem  to  accept, 
that  the  courts  in  the  face  of  greatly  changed  con- 
ditions, are  still  chained  to  the  ancient  formulae  and 
are  powerless  to  declare  and  enforce  modifications 
deemed  to  have  been  wrought  in  the  common  law 
itself  by  force  of  these  changed  conditions." 

On  page  380,  the  Court  went  on  to  say: 

"The  conclusion  which  the  court  reached  was 
based  not  upon  any  definite  act  of  legislation,  but 
upon  the  trend  of  congressional  opinion  and  of  legis- 
lation (that  is  to  say  of  legislation  generally),  and 
upon  the  great  zveight  of  judicial  authority  which, 
since  the  earlier  decisions,  had  developed  in  support 
of  a  more  modern  rule.  In  both  cases  the  court 
necessarily  proceeded  upon  the  theory  that  the  re- 
sultant modification  which  these  important  considera- 
tions had  wrought  in  the  rules  of  the  old  common  law 
was  zvithin  the  pozver  of  the  courts  to  declare  and 
make  operative.    (Emphasis  added.) 

"The  rules  of  the  common  law  which  disqualified 
as  witnesses  persons  having  an  interest,  long  since, 
in  the  main,  have  been  abolished  both  in  England  and 
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in this  country;  and  what  was  once  regarded  as  a 
sufficient  ground  for  exchiding  the  testimony  of  such 
persons  altogether  has  come  to  be  uniformly  and 
more  sensibly  regarded  as  affecting  the  credit  of  the 
witness  only.  Whatever  was  the  danger  that  an  in- 
terested witness  would  not  speak  the  truth — and  the 
danger  never  was  as  great  as  claimed — its  effect  has 
been  minimized  almost  to  the  vanishing  point  by  the 
test  of  cross-examination,  the  increased  intelligence 
of  jurors,  and  perhaps  other  circumstances.  The 
modern  rule  which  has  removed  the  disqualification 
from  persons  accused  of  crime  gradually  came  into 
force  after  the  middle  of  the  last  century,  and  is 
today  universally  accepted.  The  exclusion  of  the 
husband  or  wife  is  said  by  this  court  to  be  based 
upon  his  or  her  interest  in  the  event.  Jin  Fuey  Moy 
V.  United  States,  supra.  And  whether  by  this  is 
meant  a  practical  interest  in  the  result  of  the  prose- 
cution or  merely  a  sentimental  interest  because  of 
the  marital  relationship,  makes  little  difference.  In 
either  case,  a  refusal  to  permit  the  wnfe  upon  the 
ground  of  interest  to  testify  in  behalf  of  her  hus- 
band, while  permitting  him,  who  has  the  greater  in- 
terest, to  testify  for  himself,  presents  a  manifest 
incongruity. 

"Nor  can  the  exclusion  of  the  wife's  testimony,  in 
the  face  of  the  broad  and  liberal  extension  of  the 
rules  in  respect  of  the  competency  of  witnesses  gen- 
erally, be  any  longer  justified,  if  it  ever  was  justi- 
fied, on  any  ground  of  public  policy.  It  has  been 
said  that  to  admit  such  testimony  is  against  public 
policy  because  it  woidd  endanger  the  harmony  and 
confidence  of  marital  relations,  and,  moreover,  zvould 
subject  the  witness  to  the  temptation  to  commit  per- 
jury. Modern  legislation,  in  making  either  spouse 
competent  to  testify  in  behalf  of  the  other  in  criminal 
cases,  has  definitely  rejected  these  notions,  and  in  the 
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light  of  such  legislation  and  of  modern  thought  they 
seem  to  be  altogether  fanciful.  The  public  policy  of 
one  generation  may  not,  under  changed  conditions, 
be  the  public  policy  of  another.  Patton  v.  United 
States,  281  U.  S.  276,  306.     (Emphasis  added.) 

'Tt  may  be  said  that  the  court  should  continue  to 
enforce  the  old  rule,  however  contrary  to  modern  ex- 
perience and  thought,  and  however  opposed,  in  prin- 
ciple, to  the  general  current  of  legislation  and  of 
judicial  opinion,  it  may  have  become,  leaving  to  Con- 
gress the  responsibility  of  changing  it.  Of  course. 
Congress  has  that  power;  but  if  Congress  fails  to 
act,  as  it  has  failed  in  respect  of  the  matter  now 
under  review;  and  the  court  be  called  upon  to  decide 
the  question,  is  it  not  the  duty  of  the  court,  if  it 
possess  the  pozver,  to  decide  it  in  accordance  zvith 
present  day  standards  of  zvisdom  and  justice  rather 
than  in  accordance  zvith  some  outzvorn  and  antiquated 
rule  of  the  past?  That  this  court  has  the  power  to 
do  so  is  necessarily  implicit  in  the  opinions  delivered 
in  deciding  the  Benson  and  Rosen  cases.  (Emphasis 
added.) 

"To  concede  this  capacity  for  growth  and  change 
in  the  common  law  by  drawing  'its  inspiration  from 
every  fountain  of  justice,'  and  at  the  same  time  to 
say  that  the  courts  of  this  country  are  forever  bound 
to  perpetuate  such  of  its  rules  as,  by  every  reasonable 
test,  are  found  to  be  neither  wise  nor  just,  because 
we  have  once  adopted  them  as  suited  to  our  situation 
and  institutions  at  a  particular  time,  is  to  deny  to 
the  common  law  in  the  place  of  its  adoption  a  'flexi- 
bility and  capacity  for  growth  and  adaptation'  which 
was  'the  peculiar  boast  and  excellence'  of  the  system 
in  the  place  of  its  origin."    (Emphasis  added.) 
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Two  years  later  on  December  9,  1935,  the  Tenth 
Circuit  in  Voder  v.  United  States,  80  F.  2d  665,  handed 
down  a  decision  which  the  Government  urges  is  per- 
suasive authority  for  its  position  although  the  charge  was 
dissimilar  and  the  basis  of  the  decision  was  thought  to 
be  dictum  by  the  court  in  United  States  i'.  Walker,  infra, 
176  F.  2d  564  at  page  568.  The  appellant  was  convicted  of 
transporting  a  female  in  interstate  commerce  for  immoral 
purposes.  The  prosecuting  witness  testified  that  she  and 
the  defendant  drove  to  Chicago  together  and  the  defen- 
dant testified  that  they  both  talked  to  his  lawful  wife 
about  the  trij)  before  leaving.  In  rebuttal,  the  Govern- 
ment called  his  wife,  who  divorced  him  after  the  above 
trip  and  before  the  trial.  She  testified  she  was  not  home 
on  the  day  of  the  alleged  conversation  and  had  never 
met  the  prosecuting  witness.  The  Court  of  Appeals  held 
this  testimony  was  rightly  admitted.  After  a  review  of 
the  competency  of  witnesses  "from  the  dawn  of  common 
law,"  it  was  stated  at  page  668: 

"These  statutes,  and  the  decisions  of  many  courts 
which  might  be  cited,  indicate  a  clear  and  decided 
trend  tozvard  removing  the  bar  of  incompetency  from 
ivitnesses  as  such;  that  we  are  moving  steadily  in 
the  direction  of  allowing  the  trier  of  the  facts  to 
hear  all  the  evidence,  the  interest  or  relationship  of 
the  witness  to  the  parties  being  given  due  considera- 
tion in  weighing  its  value.  The  trend  is  in  the  right 
direction,  for  we  can  see  no  reason  why  Mrs.  Yoder 
should  not  testify  that  she  was  in  Seminole,  and  not 
Shawnee,  on  a  certain  day,  and  that  she  did  not  know 
Mrs.  Young:  nor  can  we  see  any  reason  why  Yoder, 
who  testified  to  the  contrary,  should  have  the  privi- 
lege of  excluding  her  testimony."    (Emphasis  added.) 
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It  is  interesting  to  note  that  the  holding  in  this  case  was 
based  upon  the  trend  toward  removing  the  bar  of  in- 
competency altogether  and  not  upon  the  ground  that  the 
divorce  had  made  testimony  admissible.  (So  stated  Justice 
Clark  in  United  States  v.  Mitchell,  137  F.  2d  1006,  at 
page  1009 — "Judge  McDermott  rested  the  Court's  de- 
cision on  the  broader  ground  of  the  wife's  competency.") 

A  few  months  before  the  Yoder  decision,  the  case  of 
Paul  z'.  United  States  was  decided  in  the  Third  Circuit 
on  September  20,  1953,  at  79  F.  2d  561.  It  involved  a 
charge  of  forgery  of  a  Government  check  and  the  defen- 
dant contended  on  appeal  that  the  husband  should  not 
have  been  allowed  to  testify  against  his  wife,  a  defendant. 
The  Court  made  the  flat  statement  that  the  common  law 
rule  had  not  been  relaxed  as  to  permit  a  husband  to  tes- 
tify against  his  wife,  and  that  was  the  extent  of  the 
holding.  There  was  no  discussion  as  to  whether  or  not 
the  particular  facts  were  within  the  exception  of  a  crime 
against  the  property  of  a  spouse  which  is  recognized  by 
some  authorities.  On  that  basis  it  appears  that  it  would 
be  easily  distinguishable  on  the  facts  from  the  present 
case.  In  the  Paid  matter,  the  witness  Reed  was  not  the 
victim  of  a  crime  against  his  property  or  person.  The 
Court  in  its  discussions  of  the  evidence  on  page  563  stated 
that  the  jury  had  found  neither  of  the  defendants  had 
forged  the  check  and  that  under  the  circumstances  the 
only  one  who  could  have  placed  his  endorsement  thereon 
was  the  witness — husband,  Reed. 

The  defendant  wife  and  Reed  had  lived  separately  since 
1927  and  in  that  year  he  had  applied  the  entire  amount 
of  a  first  loan  of  $296.00  against  a  United  States  Navy 
bonus  to  reduce  support  arrearages.      Later   in    1932,   a 
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further  siipp(~»rt  order  was  made  in  her  favor  against 
him  and  contempt  proceedings  had  begun  but  were  ad- 
journed on  the  condition  that  Reed  secure  a  second  bonus 
loan  and  Hquidate  the  balance  due.  Accordingly,  he  had 
received  a  second  loan  of  $472.72.  At  his  instance,  the 
check  had  been  sent  to  his  wife  at  her  address  so  that 
she  could  see  that  it  had  been  actually  issued.  She  sent 
it  back  to  him  and  it  was  returned  to  her  with  his  pur- 
ported endorsement  on  it.  The  question  was  whether  or 
not  the  endorsement  was  forgfed.  Not  only  had  the  ar- 
rangements been  made  to  give  her  the  check  because  of 
the  pending  contempt  proceedings  but  the  Court  stated 
at  page  563 : 

"Further,  Mrs.  Reed  had  the  unendorsed  check 
and  sent  it  to  her  husband  for  endorsement.  What 
reason  could  there  have  been  for  him  to  return  it  to 
her  unendorsed?  *  *  *  j\^\\  ^]^q  evidence  in  the 
case  and  every  reasonable  inference  to  be  drawn  from 
the  evidence  indicate  that  Reed  himself  endorsed  this 
check,  just  as  he  did  the  former  check  for  $296.00 
in  order  to  apply  it  to  the  order  for  the  support  of 
his  wife  and  son,  as  he  had  promised  to  do,  so  as  to 
prevent    further    contempt    proceedings.      *      *      *" 

In  other  words,  it  very  much  appears  that  the  facts  do 
not  support  a  case  within  the  recognized  exception  that 
the  spouse  may  testify  where  a  crime  has  been  com- 
mitted  against    his    or    her   property. 

In  Bniiicr  v.  United  States,  158  F.  2d  281,  a  case  from 
the  Sixth  Circuit  on  June  1,  1948,  the  question  of  the 
competency  of  a  wife  to  testify  against  her  husband  was 
again  raised.  The  Court  set  forth  the  common  law  rule 
and  only  seems  to  recognize  the  exception  relating  to 
personal  injuries.    Noting  the  Paul  and   Voder  cases  as 


—15— 

conflicting,  the  Court  based  its  decision  of  the  incompe- 
tency of  the  witness  on  United  States  Z'.  Graves,  150 
U.  S.  118,  decided  on  November  6,  1893.  However,  it 
is  again  clear  that  in  both  the  Briiner  and  Graves  cases 
the  wives  were  not  victims  w^ho  had  suffered  any  injuries 
whatsoever,  personal,  mental  or  property-wise,  as  a  result 
of  the  alleged  offenses. 

Later,  in  the  case  of  United  States  v.  Walker,  176  F. 
2d  564,  which  opinion  has  handed  down  by  the  Second 
Circuit  on  July  25,  1949,  the  defendant  was  convicted 
of  transporting  money  in  interstate  commerce  which  had 
been  taken  feloniously  by  fraud.  The  gravamen  of  the 
charge  was  the  obtaining  of  two  large  sums  of  money 
from  a  woman  after  the  defendant  had  inveigled  her 
into  marrying  him,  even  though  he  was  already  married 
to  another.  Actually,  the  defendant  had  previously  de- 
frauded two  other  women  in  the  same  manner  of  close 
to  $50,000.00,  marrying  the  first  and  then  going  through 
a  form  of  marriage  with  the  second.  The  testimony  of 
the  first  w^oman,  who  was  his  legal  wife  according  to 
the  court's  statement,  as  well  as  the  second  victim,  was 
admitted  upon  the  issue  of  defendant's  fraudulent  intent. 
The  Court  reversed  his  conviction  because  of  the  admis- 
sion of  the  testimony  of  his  lawful  wife.  At  page  568, 
the  question  of  privilege  was  discussed  and  it  was  stated, 
after  citing  the  Voder,  Paul  and  Bruner  cases,  that 
"*  *  *  the  question  is  still  open  in  point  of  authority." 
Then  the  Court  admitted  that  "it  is  always  a  debatable 
question  how  far  any  relevant  evidence  should  be  privi- 
leged. It  deprives  the  party  against  whom  the  privilege 
is  invoked  of  access  to  the  truth,  and  a  disclosure  of 
the  whole  truth  should  be  the  prime  concern  of  a  court 
of    justice."     However,    the    Court    went    on    to    take    a 
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position  in  which  he  appears  to  be  standings  alone,  partic- 
ularly in  view  of  the  langua^5;e  of  the  Supreme  Court 
in  the  Funk  case  at  pa^e  380: 

"Whether  in  a  g"iven  situation  the  interest  of  the 
privileged  party  in  suppressing  the  truth,  ought  to 
outweigh  that  concern  would  seem  to  be  a  matter 
for  Congress  and  not  for  the  courts." 

The  opinion  reads  on  to  propose  a  consideration  which 
it  is  believed  has  been  rejected  by  a  majority  of  the  courts 
and  particularly  by  Judge  Tolin  in  the  case  below.  First, 
the  Court  stated  with  respect  to  the  impact  of  the  testi- 
mony of  one  spouse  against  the  other,  ''although  it  is 
not  very  usual  for  it  to  arise  unless  the  spouses  are 
estranged,  not  all  estrangements  are  final,  and  nothing 
could  more  dispose  the  privileged  spouse  to  treasure  enmity 
and  to  repulse  any  overture  of  reconciliation  than  the 
memory  of  what  will  ordinarily  rankle  as  treachery." 
Secondly,  it  was  stated  the  question  of  whether  the  mar- 
riage had  been  so  far  wrecked  that  there  is  nothing  to 
save  "will  introduce  a  collateral  inquiry  likely  to  compli- 
cate the  trial  seriously."  The  Court  goes  on  to  state 
on  the  same  page  that  "We  do  not  forget  that  a  wife 
from  the  earliest  times  was  competent  to  testify  against 
her  husband  when  the  crime  was  an  offense  against  her 
person;  and  we  have  ourselves  extended  the  exception 
to  the  crime  of  transporting  her  as  a  prostitute  in  inter- 
state commerce,  as  has  the  Tenth  Circuit.  "*  *  *  The 
basis  of  the  exception  has  always  been  its  'necessity' ;  for 
it  was  argued  that,  when  the  wife  was  the  victim,  the 
prosecution  must  fail  without  her  testimony.  That  is 
not  true  when  her  testimony  is  only  corroboratory  or 
confirmatory  of  an  offense  against  another  person,  even 
though  it  was  an  offense  of  the  same  character  as  that 
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for  which  she  herself  has  suffered.  *  *  *  But  there 
is  no  reason  to  suppose  that  it  could  not  have  secured 
a  conviction  in  the  case  at  bar,  had  the  Walker  testimony 
been  excluded." 

The  attention  of  this  Court  is  particularly  invited  in 
the  Walker  case  to  the  dissent  of  Circuit  Judge  Clark 
who  wrote  the  earlier  opinion  of  United  States  v.  Mitchell, 
infra,  137  F.  2d  1006.  In  the  opinion  of  this  writer,  it 
would  be  difficult  to  find  a  decision  which  has  the  force- 
fulness  and  impact  of  Judge  Clark's  dissent  (which  was 
reported  in  the  opinion  below  by  Judge  Tolin).  To  facili- 
tate a  comparison  of  its  language  with  the  other  cases 
cited  herein,  it  is  set  forth  almost  entirely  as  follows: 

''Admittedly  the  common-law  principle,  that  'a 
wife  cannot  be  produced  either  for  or  against  her 
husband,  ''quia  sunt  dime  animae  in  carna  una," ' 
Co.  Litt.,  f.  6b,  1628,  is  gone;  indeed,  there  is  none 
now  so  poor  as  to  do  it  reverence.  But  I  think  we 
tend  to  overlook  the  fact  that  our  duty  to  interpret 
'the  principles  of  the  common  law'  in  the  light  of 
'reason  and  experience,'  Federal  Rules  of  Criminal 
Procedure,  rule  26,  compels  us  to  discover  anew  a 
rational  rule,  and  that  a  rule  looking  at  least  halfway 
toward  the  past  is  itself  a  new  embodiment  of  the 
law  without,  however,  the  gain  of  being  a  real  ad- 
justment to  modern  life.  In  this  instance,  therefore, 
I  prefer  the  forthright  approach  of  a  great  American 
judge,  McDermott,  J.,  speaking  for  unanimous  court 
in  Yoder  v.  United  States,  10  Cir.,  80  F.  2d  665, 
and  placing  his  decision  by  preference  on  this  very 
point. 

"For  present  purposes,  however,  the  issue  may  be 
narrowed,  as  it  is  in  the  last  paragraph  of  the  opin- 
ion.   For  we  really  have   to   do   with   the   exception, 
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recognized  even  at  common  law,  of  a  wife's  testi- 
mony as  to  her  husband's  crimes  against  herself. 
Since  it  is  said  quite  properly  that  this  exception 
'probably  extends'  to  the  privileges  against  the  admis- 
sion of  confidential  communications,  8  Wigmore  on 
Evidence,  §2338,  3d  Ed.  1940,  I  assume  no  special 
note  need  be  taken  of  the  defendant's  letter  of  March, 
1947,  beyond  the  wife's  testimony  generally — even 
if  the  lack  of  exception  to  this  bit  of  evidence  is 
overlooked.  And  that  this  was  a  crime  more  against 
the  wife's  property  than  her  person  does  not  seem 
to  be  stressed  and  is  not  ground  for  a  sound  dis- 
tinction. 8  Wigmore  on  Evidence,  §2239,  3d  Ed. 
1940;  A.  L.  I.  Model  Code  of  Evidence,  Rule  216(c). 
Hence  we  find  exclusion  here  limited  to  the  single 
point  that  the  wife  was  not  the  victim  of  the  frauds 
for  which  the  defendant  was  being  tried.  I  submit 
that  this  is  not  a  necessary  deduction,  or  one  grounded 
in  'reason  and  experience,'  from  that  very  vague  and 
troublesome  concept  so  criticized  by  Wigmore,  op.  cit. 
of  'necessity.'  For  no  attempt  is  ever  made  actually 
to  determine  whether  the  wife's  testimony  is  really 
necessary  to  the  prosecution's  (not  her)  case,  as 
of  course  none  can  well  be  made.  Often  the  testi- 
mony of  the  victim  herself  may  not  be  absolutely 
necessary  for  conviction ;  on  the  other  hand,  testimony 
of  successive  defraudings  of  innocent  women,  as  here, 
may  be  the  very  evidence  to  place  the  case  beyond 
dispute.  Why  should  we  not  face  it  boldly  that  this 
vague  label  is  but  one  of  those  judicial  flourishes 
indulged  in  by  judges  to  cover  up  a  retreat  from 
the  impossible  position  to  zvhich  Lord  Coke's  doc- 
trine zvoidd  otherzvise  have  pushed  them? 

"Should  we  not  therefore  turn  to  the  only  solid 
ground — if  any — for  the  exclusion,  namely,  the 
promotion  of  marital  peace,  etc.?    Wigmore,  op.  cit. 
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But  then  zve  must  rccognii^e  that  the  reason  for  the 
exclusion  is  iiozv  gone  entirely,  put  an  end  to  by 
the  husband's  acts.  And  it  will  not  be  a  difficult  task, 
or  a  collateral  excursion,  for  the  judge  to  determine 
that  fact,  as  did  the  judge  here  quite  quickly.  Cer- 
tainly it  is  not  any  more  difficult  to  conclude  that 
the  marriage  is  already  wrecked  in  such  case  than 
in  the  one  where  the  prosecutor  contemplates  making 
the  wife  his  star  witness  and  frames  the  indictment 
accordingly.  There  seems  little  difference  between 
the  situation  where  she  shows  herself  ready  to  testify 
to  the  exact  charge,  and  that  where,  as  here,  she 
is  ready  to  support  a  Chinese  copy  of  it.  I  think  that 
the  Judge's  ruling  below,  made  after  careful  hearing 
and  argument,  faced  modern  realities  in  the  spirit 
invoked  in  Funk  v.  United  States,  290  U.  S.  371, 
54  S.  Ct.  212,  78  L.  Ed  369,  93  A.  R.  R.  1136, 
and  now  embodied  as  a  mandate  in  F.  R.  Cr.  P.  26. 
I  would  affirm."     (Emphasis  added.) 

Previously  on  July  26,  1943,  the  Court  of  Appeals 
for  the  Second  Circuit  considered  this  privilege.  In 
United  States  v.  Mitchell,  137  F.  2d  1006,  the  defendant 
was  convicted  of  transporting  his  own  wife  in  interstate 
commerce  for  the  purpose  of  prostitution.  Judge  Clark 
who  wrote  the  Walker  dissent,  supra,  six  years  later, 
also  handed  down  the  opinion  in  this  case.  It  was  held 
that  the  lower  court  committed  no  error  in  the  admission 
of  the  wife's  testimony  against  the  defendant.  However, 
here  the  case  was  held  to  be  directly  within  the  "famous 
exception  for  necessity"  recognized  in  Lord  Audley's 
case.  Hut.  115,  3  How.  St.  Tr.  401,  where  the  husband 
had  instigated  rape  against  his  wife.  However,  at  pages 
1007  and   1008,   he  stated  as  follows: 

'Tn    considering    the    admissibility    of    the    wife's 
testimony,  distinction  must  be  made  between  a  gen- 
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eral  privilege  prohibiting-  testimony  by  one  spouse 
against  another  and  the  special  privilege  as  to  confi- 
dential communications.  The  latter  seems  quite  thor- 
ougly  recognized  and  api)roved  in  this  country,  8 
Wigmore  on  Evidence,  3d  Ed.  1940,  §§2332-2341, 
whereas  the  former,  while  also  widely  recognized 
exce])t  where  modified  by  statutes  or  limited  by  ex- 
ceptions, has  been  strongly  criticized  as  of  obscure 
origin,  uncertain  rationalization,  and  unfortunate 
results  in  limiting  judicial  search  for  the  truth.  Wig- 
more,  id.  §§2227-2245,  especially  §2228,  quoting 
Jeremy  Bentham's  devastating  blasts  at  the  rule, 
and  §2245,  expressing  the  hope  that  'before  the 
centenary  of  Bentham's  death,  no  vestige  of  the 
privilege  will  remain.'  It  is  omitted  from  the  Ameri- 
can Law  Institute's  Model  Code  of  Evidence,  al- 
though the  privilege  for  confidential  communications 
is  retained." 

An  excellent  and  extensive  review  of  the  privilege 
involved  herein  is  contained  in  a  case  handed  down  six 
years  later  from  the  District  Court  in  Michigan  on  No- 
vember 8,  1949.  In  United  States  i'.  Graham,  87  F.  Supp. 
237,  the  situation  was  one  where  within  a  period  of 
"thirty  romantic  days"  the  defendant  by  blandishment 
and  fraudulent  means  inveigled  the  victim  to  marry  him 
and  give  up  to  him  thereafter  her  entire  estate.  The 
precise  question  was  whether  a  wife  may  be  permitted 
to  testify  against  her  husband  in  a  criminal  prosecution 
where  a  crime  has  been  committed  against  her  by  felo- 
nious taking  of  her  property.  Although  in  this  case 
the  marriage  to  the  witness  wife  was  part  of  the  scheme 
to  defraud  her  of  her  property,  where  in  the  present 
case  the  original  marriage  was  no  doubt  made  in  good 
faith  and  thereafter  deserted  by  the  husband,  the  language 
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is  still  persuasive  in  showing  the  development  of  the 
exception  to  cover  a  somewhat  similar  situation.  The 
Court  on  page  239  quoted  the  pertinent  provisions  of 
Rule  26  of  the  Federal  Rules  of  Criminal  Procedure 
and  also  the  basic  compelling  considerations  for  the  prepa- 
ration of  the  rules  as  follows : 

"The  great  objective  of  the  criminal  law  is  that 
justice  be  done.  The  guilty  not  to  escape  and  the 
innocent  must  be  in  no  danger  of  unjust  conviction. 
In  addition  it  is  a  tradition  of  Anglo-American 
jurisprudence  that  the  defendant  be  fairly  tried.  The 
rules  therefore  must  be  drawn  to  safeguard  the  inno- 
cent, to  facilitate  the  prosecution  and  speedy  convic- 
tion of  the  guilty,  without  sacrificing  fundamental 
principles  of  justice  and  fair  play." 

On  page  240,  the  Court  stated  the  question  as  follows: 

"With  such  a  background  how  shall  the  common- 
law  rule  be  applied  in  this  case,  where  a  wrong  is 
committed  by  a  husband  against  his  wife's  property? 
It  may  be  more  proper  to  ask,  shall  the  existing 
exception  to  the  rule  be  interpreted  to  make  the 
testimony  admissible,  and  if  the  answer  is  in  the 
negative,  shall  the  exception  be  enlarged  to  admit 
the  testimony? 

"The  ancient  legal  doctrine  of  the  identity  of  hus- 
band and  wife  has  long  become  obsolete.  Modern 
legislation  and  the  realities  of  present  day  life  have 
effectively  destroyed  what  undoubtedly  at  best  was 
but  a  legal  fiction.  In  practically  all  states  today  a 
wife  may  own,  manage  and  control  her  separate 
property  and  with  few  exceptions  has  had  given  to 
her  by  statute  most  of  the  contractual  powers  which 
she  did  not  have  under  the  common-law  rule.     *     *     * 
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Thoiigfh  the  several  states  have  not  been  uniform  in 
the  extent  of  their  modifications  of  the  common-law 
rules,  in  none  of  them  today  does  a  married  woman 
remain  entirely  under  the  legal  blackout  created  for 
her  by  the  common  law,     *     *     * 

<<*  *  *  jj-^  twenty  states  all  restrictions  as  to 
competency  have  been  removed,  and  in  those  states 
which  continue  to  uphold  exclusion,  twenty-two  of 
them  provide  for  an  exception  in  the  case  of  'a 
crime  committed  by  one  against  the  other/  Three  of 
these  make  express  provision  for  the  testimony  of 
spouses  where  a  crime  has  been  committed  by  one 
against  the  person  or  property  of  the  other.  In 
others  the  'crime  committed  by  one  against  the  other' 
has  been  construed  to  include  any  crime,  whether  of 
violence  to  the  person  or  one  afifecting  the  property 
of  the  injured  spouse. 

"Shall  a  married  woman  be  permitted  to  own, 
manage  and  control  substantial  property  and  be  re- 
stricted in  her  right  to  protection  against  one  who 
would  wrongfully  take  it  from  her,  on  the  sole  ground 
that  the  law  recognizes  him  as  her  husband?  Shall 
it  be  said  that  a  husband  is  protected  in  the  felonious 
taking  of  his  zvife's  property  by  an  ancient  rule  of 
the  common  lazv  zvhich  permits  her  to  testify  against 
him  only  zuhere  her  person  is  endangered  or,  as 
extended  by  judicial  interpretation,  zvhere  her  morals 
are  concerned?  'The  light  of  the  reason  and  experi- 
ence' should  resolve  this  question  in  the  negative. 
Wigmore  on  Evidence,  Sec.  2239,  Vol.  8,  3rd  Ed. ; 
American  Law  Institute,  Model  Code  of  Evidence, 
Rule  216c. 
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"Nor  oiig-ht  this  view  to  be  outweighed  by  a  con- 
sideration of  the  basic  reason  for  the  common-law 
rule  for  the  exclusion  of  the  wife's  testimony,  namely, 
the  preservation  of  domestic  tranquility  and  happi- 
ness. We  have  here  but  the  formalities  of  a  marriage 
which  was  nothing  but  a  mask  and  device  to  cover 
the  fraud  which  the  husband  perpetrated  upon  his 
wife.  When  the  defendant  fraudulently  obtained  her 
property  and  then  promptly  deserted  her,  he  de- 
stroyed the  very  basis  for  the  rule  by  his  ozvn  actions, 
and  the  court  should  penetrate  the  fiction  that  there 
zvas  any  marital  status  to  preserve/'  (Emphasis 
added.) 

It  is  with  considerable  interest  that  this  writer  noted 
a  quotation  from  Wigmore  in  the  next  paragraph  as 
follows : 

"It  is  agreed  by  some  legal  writers  that  the  rule 
prohibiting  husband  and  wife  from  testifying  against 
each  other  has  long  outlived  its  usefulness  and  that 
in  the  interests  of  justice,  the  court  should  be  per- 
mitted to  hear  all  of  the  evidence.  Wigmore  states 
it  thus :  'This  privilege  has  no  longer  any  good 
reason  for  retention.  In  an  age  which  has  so  far 
rationalized,  depolarized  and  dechivalrized  the  mari- 
tal relation  and  the  spirit  of  Feminity  as  to  be 
willing  to  enact  complete  legal  and  political  equality 
and  independence  of  men  and  women,  this  marital 
privilege  is  the  merest  anachronism,  in  legal  theory, 
and  an  indefensible  obstruction  to  truth,  in  practice,' 
3rd  Ed.,  Vol.  8.  Sec.  2228,  p.  232." 

While  this  writer,  in  spite  of  her  position  as  an  active 
advocate,  fervently  hopes  that  the  spirit  of  femininity  has 
not  (and  will  not  ever  be)  completely  de-chivalrized  and 
we  are  perhaps  only  dealing  here  with  what  appears  to 
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be  an  exception  to  the  general  rule  of  privilege,  rather 
than  a  contention  the  rule  itself  should  be  abolished  as 
a  mere  anachronism,  the  quotation  exemplifies  the  ad- 
vanced position  some  writers  are  willing  to  take. 

Tn  the  Graham  case,  the  Court  concluded  that  even 
if  an  Api)ellate  Court  is  loathe  to  accept  the  view  that 
the  privilege  has  long  outlived  its  usefulness  and  prefers 
to  sanction  exceptions  to  the  common  law  rule  only  "where 
exceptional  circumstances  are  present"  (citing  the  Briincr 
and  Walker  cases)  there  were  such  circumstances  present 
in  that  case.    At  page  241,  the  Court  held  finally: 

"There  are  exceptional  circumstances  in  this  case. 
Without  his  wife's  testimony,  law  and  justice  would 
be  flouted  by  the  defendant,  and  the  safeguards 
sought  to  be  established  by  the  common-law  rule 
would  simply  be  translated  into  a  license  permitting 
him  to  steal  from  or  commit  such  other  wrongs 
against  her  property  as  migJif  suit  his  fancy."  (Em- 
phasis added.) 

Subsequently  on  March  11,  195v3,  the  Court  of  Appeals 
for  the  Fifth  Circuit  in  Pereira,  et  al.  v.  United  States, 
202  F.  2d  830.  decided  a  case  similar  in  nature  to  the 
Graham  matter,  supra.  The  defendant  had  been  found 
guilty  of  a  violation  of  the  mail  fraud  statute,  a  violation 
of  the  National  Stolen  Property  Act  and  a  conspiracy 
charge.  The  victim  of  the  defendant's  activities  was  a 
woman  whom  he  married  a  few  weeks  after  their  first 
meeting.  She  vras  defrauded  by  him  of  a  considerable 
amount  of  money  and  divorced  him  after  the  indictment 
was  returned,  but  before  trial  of  the  case.  Her  testimony 
was  admitted  over  objection  of  the  defendant  that  she 
was  not  a  competent  witness  on  matters  which  transpired 
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during  the  marriage.  The  Court  of  Appeals  affirmed  and 
held  at  pages  834  and  835,  the  wife  was  a  competent 
witness  because  of  the  fact  that  the  marriage  had  been 
dissolved  by  a  decree  of  divorce  prior  to  trial.  However, 
it  was  stated  at  page  835,  "the  evidence  went  to  show 
that,  insofar  as  the  defendant  Pereira  was  concerned, 
the  marriage  relation  was  merely  a  sham  and  a  pretense 
dishonestly  assumed  as  a  means  of  perpetrating  a  fraud, 
and  he  will  not  be  permitted  to  use  the  relation  to  close 
the  lips  of  the  victim  and  to  shield  himself  from  the 
truth."  This  case  was  affirmed  by  the  Supreme  Court 
at  347  U.  S.   1. 

This  Court  is  also  referred  to  the  case  of  United  States 
V.  Lutwak  decided  on  April  16,  1952,  by  the  Court  of 
Appeals  for  the  Seventh  Circuit.  The  three  petitioners 
for  a  rehearing  were  convicted  of  conspiracy  to  defraud 
the  United  States  in  connection  with  the  immigration 
laws  by  obtaining  the  illegal  entry  into  this  country  of 
three  aliens  as  spouses  of  honorably  discharged  veterans 
under  the  so-called  War  Brides  Act.  The  three  veterans 
traveled  to  Paris,  went  through  marriage  ceremonies  with 
the  three  aliens  and  then  accompanied  their  new  spouses 
to  the  United  States  in  order  to  secure  entry  for  the 
latter.  It  was  part  of  the  plan  that  the  marriages  were 
to  be  in  form  only  and  for  the  purpose  of  enabling  the 
aliens  to  secure  entry.  The  parties  did  not  live  together 
and  they  thereafter  took  necessary  legal  steps  to  sever  the 
legal  ties.  In  denying  the  petition  for  a  rehearing  on 
April  16,  1952,  the  Court  of  Appeals  held  that  the  so- 
called  wives  were  competent  witnesses.  On  pages  756- 
761,  the  Court  quoted  extensively  from  the  various  perti- 
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nent   decisions   such   as   the   Funk   case   and   went   on   to 
state : 

"*  *  *  The  rules  of  evidence  as  defined  in 
Rule  26.  ha\e  shown  an  increasing  tendency  toward 
abolishment  of  incompetency  in  favor  of  admissibility, 
leaving  the  interest  of  the  witness  to  the  trier  of 
the  facts  as  bearing  upon  credibility.  In  other  words, 
under  the  modern  trend  of  thought  in  this  country, 
the  spouse,  instead  of  being  incompetent,  is  to  be 
admitted  as  an  interested  witness,  whose  credibility 
is  for  the  jury.  This  conclusion,  we  think,  is  the 
only  one  consistent  with  the  reasoning  of  the  Su- 
preme Court  in  the  decisions  quoted  and  that  of 
other  courts.  We  conclude  that,  in  view  of  the  fact 
that  Rule  26  of  the  Federal  Rules  of  Criminal  Pro- 
cedure provides  that  the  admissibility  of  evidence 
and  the  competence  and  privileges  of  witnesses  shall 
be  governed,  in  the  absence  of  an  Act  of  Congress, 
by  the  principles  of  the  common  law  as  they  may 
be  interpreted  by  the  courts  of  the  United  States 
in  the  light  of  reason  and  experience,  and  in  view 
of  the  reasoning  of  the  Supreme  Court  and  other 
courts,  we  are  justified  in  holding  that,  irrespective 
of  all  other  questions,  the  wives  were  competent 
witnesses." 

Of  course,  the  facts  in  that  case  are  similar  to  those 
in  the  Graham  matter  and  the  marriages  apparently  were 
not  entered  into  in  good  faith  by  one  or  both  of  the 
parties.  However,  the  Court  still  went  out  of  its  way 
to  show  the  increasing  trend  of  abolishment  of  incom- 
petency in  favor  of  admissibility,  rather  than  basing  the 
decision  on  the  fact  that  the  original  marriages  were  for 
the  purpose  only  of  securing  entry  into  this  country  and 
that  a  prima  facie  case  of  invalidity  had  been  presented. 
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At   page   761    the   invalidity   of   the   marriages   was   dis- 
cussed but  the  holding  was  still  on  the  former  ground. 

On  February  9,  1953,  at  344  U.  S.  604,  the  Supreme 
Court  affirmed  the  decision  of  the  Court  of  Appeals.  At 
page  613  over  to  page  615,  the  Court  considered  the 
questions  as  to  whether  or  not  the  wives  were  competent 
to  testify  against  their  "purported"  husbands.  The 
Court  stated  at  page  614: 

"Here  again,  we  are  not  concerned  with  the  validity 
or  invalidity  of  these  so-called  marriages.  We  are 
concerned  only  with  the  application  of  a  common-law 
principle  of  evidence  to  the  circumstances  of  this 
case.  In  interpreting  the  common  law  in  this  in- 
stance, we  are  to  determine  whether  'in  the  light  of 
reason  and  experience'  we  should  interpret  the  com- 
mon law  so  as  to  make  these  ostensible  wives  com- 
petent to  testify  against  their  ostensible  husbands." 

The  Court  here  of  course,  was  dealing  with  the  situation 
at  hand  and  had  previously  stated  that  if  "the  relation- 
ship was  entered  into  with  no  intention  of  the  parties  to 
live  together  as  husband  and  wife  but  only  for  the  pur- 
pose of  using  the  marriage  ceremony  in  a  scheme  to 
defraud,  the  ostensible  spouses  are  competent  to  testify 
against  each  other."  However,  the  Court  did  make  the 
above  statement  that  it  would  not  be  concerned  with  the 
validity  or  invalidity  of  the  so-called  marriages,  and  went 
on  to  say  on  page  615 : 

"The  reason  for  the  rule  at  common  law  disqualify- 
ing the  wife  is  to  protect  the  sanctity  and  tranquility 
of  the  marital  relationship.  It  is  hollow  mockery  for 
the  petitioners  in  arguing  for  the  policy  of  the  rule 
to  invoke  the  reason  for  the  rule  and  to  say  to  us 
'the  husband  and  wife  have  grown  closer  together  as 
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an  emotional,  social,  and  cultural  unit'  and  to  speak 
of  'the  close  emotional  ties  between  husband  and 
wife'  and  of  'the  special  protection  society  affords  to 
the  marriage  relationship.'  In  a  sham,  phony,  empty 
ceremony  such  as  the  parties  went  through  in  this 
case,  the  reason  for  the  rule  disqualifying  a  spouse 
from  giving  testimony  disappears,  and  zvith  it  the 
rule.  'It  has  been  said  so  often  as  to  have  become 
axiomatic  that  the  common  law  is  not  immutable  but 
flexible,  and  by  its  own  principles  adapts  itself  to 
varying  conditions.'  Funk  v.  United  States,  supra, 
at  383.  The  light  of  reason  and  experience  do  not 
compel  us  to  so  interpret  the  common  law  as  to  dis- 
qualify these  ostensible  spouses  from  testifying  in 
this  case.  We  therefore  hold  that  in  the  circum- 
stances of  this  case,  the  common-law  rule  prohibiting 
antispousal  testimony  has  no  application.  These 
ostensible  wives  were  competent  to  testify." 

Recently  a  case  was  handed  down  from  the  Fourth 
Circuit  on  March  7,  1955,  entitled  Herman  v.  United 
States,  220  F.  2d  219.  There  the  defendant  was  con- 
victed in  the  United  States  District  Court  of  feloniously 
transporting  in  interstate  commerce  money  and  jewelry 
which  he  took  from  his  elderly  wife  by  fraud.  This  is  a 
factual  situation  akin  to  the  Pereira  and  Graham  cases, 
supra.  The  marriage  took  place  not  long  after  the  parties 
met  and  shortly  before  the  swindle  was  consummated.  In 
admitting  the  wife's  testimony,  the  Court  held  at  page 
226: 

"The  ancient  and  outworn  rule  of  common  law 
that  spouses  are  incompetent  to  testify  against  each 
other  except  in  cases  of  personal  violence  has  been 
relaxed  in  the  federal  courts.     *     *     *     Moreover, 
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it  has  been  held  in  United  States  v.  Graham,  *  *  * 
a  case  precisely  like  that  at  bar,  that  a  wife  can  be 
a  witness  against  her  husband  not  only  when  per- 
sonal injury  to  her  of  a  physical  or  moral  nature  is 
claimed,  bi4.t  also  where  the  crime  affects  her  prop- 
erty. We  are  in  complete  accord  with  this  view 
which  marks  a  normal  development  of  the  law  of 
evidence  and  is  in  harmony  with  Rule  26  of  the 
Federal  Rules  of  Criminal  Procedure,  18  U.  S.  C.  A., 
*     *     *"     (Emphasis  added.) 

We  also  feel  that  the  law  in  California  and  the  statutes 
on  this  subject  are  persuasive  authority.  This  state  has 
at  least  two  sections  dealing  with  this  subject.  California 
Code  of  Civil  Procedure,  Section  1881  places  a  limitation 
upon  both  husband  and  wife  except  it  provides: 

"*  *  *  nor  to  a  criminal  action  or  proceeding 
for    a    crime    committed    by    one    against    the    other 

The  Penal  Code,  Section  1322  likewise  contains  an  ex- 
ception and  provides  for  the  competency  of  either  spouse 
to  testify  in  the  following  language: 

"*  *  *  or  in  case  of  criminal  actions  or  pro- 
ceedings for  a  crime  committed  by  one  against  the 
person  or  property  of  the  other,  whether  before  or 
after  marriage     *     *     *" 

There  are  several  cases  from  this  State  which  support 
the  propositions  announced  by  the  above  statute.  See: 
People  V.  Tidewell,  141  P.  2d  969  (1943).  It  has  been 
held  in  this  State  that  on  grand  theft  charge  against  a 
wife  involving  the  drawing  of  checks  on  an  alleged  joint 
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tenancy  bank  account  by  the   wife,   that   the  husband   is 
a  competent  witness  to  testify  against  such  wife. 

In  the  event  this  Court  considers  the  privilege  against 
disclosures  of  confidential  communications  between  hus- 
band and  wife  involved  in  the  within  case,  there  follows 
a  brief  discussion  of  the  Government's  position  in  that 
regard.  Originally,  there  had  been  little  occasion  for  the 
judicial  recognition  of  this  privilege  since  the  wider  dis- 
qualification of  the  spouses  of  parties  left  very  little  pos- 
sibility for  the  question  of  the  former  to  arise.  This  was 
the  reason  the  Court  of  Appeals  in  England  denied  there 
was  any  such  common  law  privilege  for  marital  commu- 
nications. However,  in  the  United  States  the  courts  have 
said  that  the  statutes  protecting  marital  communications 
from  disclosure  are  declaratory  of  the  common  law. 

Greenleaf  in  1842  spoke  only  of  ''communications"  and 
"conversations"  when  arguing  for  this  privilege.  Logic- 
ally it  appears  that  the  privilege  should  be  limited  to  ex- 
pressions by  words,  oral,  written  or  in  sign  language,  or 
rarely,  by  expressive  actions  such  as  when  a  spouse  would 
point  out  certain  objects.  A  substantial  number  of  courts 
such  as  the  Mitchell  case,  supra,  137  F.  2d  1006,  have 
held  fast  to  this  line  of  reasoning.  Many  courts,  how- 
ever, have  construed  various  state  statutes  using  the  word 
"communications"  to  extend  the  privilege  to  actions  and 
transactions  not  amounting  to  communications  at  all.  This 
would  seem  to  be  unjustified,  particularly  in  view  of  the 
existence  of  the  general  common  law  rule  of  incompetency 
of  husband  or  wife  testifying  against  the  other. 
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At  any  event,  the  object  of  offering  the  testimony  of 
Hazel  R.  Ryno  was  to  prove  a  lack  of  communication 
with  respect  to  authority  to  endorse  and  cash  the  check  in 
question.  Assuming  the  Court  believes  the  general  privi- 
lege should  not  be  allowed  at  all  or  that  this  case  involves 
an  exception  to  the  common  law  rule,  then  it  is  the  Gov- 
ernment's position  that  no  part  of  her  testimony  would 
be  barred  by  the  privilege  against  disclosure  of  marital 
communications.  The  privilege  originally  was  created  to 
encourage  marital  confidences  and  here  there  was  no 
communication  at  all  involved.  Further,  the  rule  was  that 
the  communication  must  have  been  confidential  which  in- 
dicates that  it  was  an  overt  act,  not  a  lack  of  action,  which 
was  protected. 

The  privileges  that  attaches  to  confidential  communica- 
tions between  husband  and  wife  may  be  waived.  The 
uaiver  belongs  to  the  communicating  spouse,  the  addressee 
of  the  communications  not  being  entitled  to  object.  (Frascr 
V.  United  States,  145  F.  2d  139  (6th  Cir.,  1954) ;  Wig- 
more,  Sec.  2340.)  Assuming,  arguetido,  that  lack  of 
communication  would  come  within  this  privilege,  then  Mrs. 
Kuna  freely  and  voluntarily  disclosed  the  situation  on  the 
stand  and  waived  any  such  claim. 

In  Holyoke  v.  Holyoke,  87  Atl.  40,  June  9,  1913,  a 
case  from  the  Supreme  Judicial  Court  of  Maine,  an  appeal 
from  a  probate  decree  was  involved.  The  Court  stated 
the  basis  for  the  general  rule  regarding  confidential  com- 
munications between  husband  and  wife,  "*  *  *  i.  c., 
necessity  to  i)reserve  the  confidence  which  is  essential  to 
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the  relationship  of  husband  and  wife.  While  there  is  some 
contrariety  of  opinion  as  to  what  constitutes  a  confidential 
communication,  there  is  none  as  to  the  privileg"e  when  the 
confidence  exists.  4  Wigmore  on  Evidence,  §2336.  But 
since  the  rule  is  based  upon  the  necessity  of  preserving 
the  confidence  which  must  exist  in  order  to  create  and 
maintain  mutual  happy  relations  and  fulfill  the  *  *  * 
marriage,  zve  think  it  should  not  apply  when  the  parties 
arc  tiling  in  separation  *  *  *"  (Emphasis  added.)  See 
also:  McEntire  v.  McEntire,  140  N.  E.  328,  May,  8, 
1923. 

Conclusion. 

Briefly  stated,  the  Government  urges  on  the  following 
grounds  that  the  testimony  of  Hazel  R.  Ryno  was  prop- 
erly admitted  although  she  was  at  the  time  of  trial  the 
lawful  wife  of  the  defendant. 

Even  though  the  precise  factual  situation  involved  here- 
in does  not  appear  to  have  been  discussed  in  the  cases 
relating  to  the  claim  of  privilege,  the  modern  rule  fol- 
lowed by  the  majority  of  the  courts,  including  the  Su- 
preme Court  of  the  United  States,  has  been  to  remove  the 
barrier  of  incompetency  from  a  husband  or  wife  testify- 
ing against  the  other,  rather  than  to  exclude  such  testi- 
mony. The  trend  toward  this  rule  has  developed  gradual- 
ly for  over  a  hundred  years  and  by  its  application  all  of 
the  relevant  evidence  is  before  the  trier  of  facts  so  that 
in  the  interests  of  justice  the  whole  truth  can  be  ascer- 
tained. 
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Some  courts  have  been  unwilling  to  accept  a  complete 
abolishment  of  the  privilege  but  prefer  to  sanction  the 
exception  to  the  rule  where  ''exceptional  circumstances" 
are  present.  It  appears  to  be  generally  accepted  that  this 
occurs  where  the  offense  is  a  crime  against  the  person 
or  property  of  the  spouses  or  where  there  is  no  longer 
any  marital  peace  to  promote. 

In  connection  with  the  former,  as  will  be  shown  in  sub- 
section (c)  herein,  the  wife  had  a  definite  property  in- 
terest in  the  check  under  the  mandate  of  Congress, 

With  respect  to  the  latter,  as  Judge  Tolin  stated  in  the 
decision  below: 

"When  a  man  so  far  abandons  the  obligations  of 
marriage  as  to  leave  his  wife  and  enter  into  a  long 
term  adulterous  relationship  with  another,  even 
habitually  holding  out  the  paramour  as  his  wife,  it 
would  be  unrealistic  for  a  court  to  say  that  to  permit 
the  wife  to  testify  in  a  criminal  case  against  him 
would  wreck  the  marriage  and  should  not  be  per- 
mitted. By  abandonment  of  the  marital  duties  and 
privileges,  such  a  husband  has  also  abandoned  any 
right  to  assert  a  privilege  to  have  his  wife  barred 
from  giving  testimony  in  a  prosecution  against  him." 
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B.  Lack  of  Authority  Was  Established  by  the  Gov- 
ernment Independently  of  the  Testimony  of  the 
Defendant's  Wife. 

The  Supreme  Court  of  the  United  States  in  Opper  v. 
United  States,  348  U.  S.  84,  recently  considered  on  De- 
cember 6,  1954,  the  extent  of  corroboration  of  admissions 
necessary  as  a  matter  of  law  for  a  judgment  of  convic- 
tion.    The  Court  held: 

"*  *  *  the  better  rule  to  be  that  the  corrobora- 
tive evidence  may  not  be  sufficient  independent  of  the 
statements,  to  establish  the  corpus  delicti.  It  is 
necessary,  therefore,  to  require  the  Government  to 
introduce  independent  evidence  zvhich  zvoidd  tend 
to  establish  the  trustzvorthiness  of  the  statement. 
*  *  *  It  is  sufficient  if  the  corroboration  supports 
the  essential  facts  admitted  sufficiently  to  justify  a 
jury  inference  of  their  truth."      (Emphasis  added.) 

Subsequently,  on  March  7,  1955,  the  Fourth  Circuit 
in  Herman  v.  United  States,  supra,  220  F.  2d  219,  held 
as  follows: 

''Admissions  may  be  used  if  there  are  corroboratino^ 
circumstances  which  fortify  the  truth  of  the  con- 
fession, aUhoug-h  independently  they  do  not  establish 
the  corpus  delicti  either  beyond  a  reasonable  doubt 
or  by  a  preponderance  of  proof." 

Government's  Exhibit  No.  22  received  in  evidence 
[Rep.  Tr.  p.  182]  was  a  written  statement  voluntarily 
executed  by  the  defendant  in  the  presence  of  a  Secret 
Service  Agent.  [Rep.  Tr.  pp.  98-99.]  In  it  the  de- 
fendant admitted  that  he  had  "forged"  the  endorsement 
of  his  wife  as  the  payee  of  the  check  in  question.  The 
witness   had   explained   to   the   defendant   that   the   word 
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''forgery"  meant  signing  his  wife's  name  to  the  check 
without  permission.  [Rep.  Tr.  p.  101.]  Thus  the  de- 
fendant knew  before  he  signed  the  statement  that  the 
word  "forgery"  therein  inckided  the  element  of  lack  of 
authorities  from  the  payee.  Therefore,  we  have  the  de- 
fendant's written  admission  that  he  had  no  authority 
from  his  wife  to  endorse  her  name.  Further,  the  testi- 
mony was  that  the  defendant  specifically  stated  orally  to 
the  Agent  that  it  was  done  "without  her  permission," 
[Rep.  Tr.  p.  101.] 

According  to  the  Op  per  and  Herman  cases  if  there  is 
sufficient  independent  evidence  aside  from  the  admissions 
which  tends  to  establish  the  trustzvorthiucss  of  the  state- 
ment, a  judgment  of  conviction  should  be  affirmed.  This 
independent  evidence  does  not  have  to  establish  the  corpus 
delicti  itself  as  contended  by  counsel  for  appellant. 

It  is  felt  that  the  following  evidence  is  sufficient  to 
fulfill  the  requirements  of  the  above  cases.  Sergeant 
Herlihy  first  saw  the  defendant  at  the  Allotment  Division 
of  the  Air  Force  Finance  Center  in  A'"ictorville,  Califor- 
nia, on  October  21,  1954  [Rep.  Tr.  p.  39]  and  showed 
him  Exhibit  15,  asking  him  to  read  it.  It  was  a  telegram 
referring  to  the  confusion  which  had  resulted  over  allot- 
ment checks  for  his  lawful  wife,  Hazel  R.  Ryno  [Rep. 
Tr.  p.  44]  and  the  defendant  was  asked  by  the  Sergeant 
to  come  back  as  soon  as  possible  with  his  wife  to  clear 
up  the  matter.  The  defendant  did  return  to  the  base 
a  few  days  later  with  a  woman  [Rep.  Tr.  p.  88]  at  a 
time  when  Ellen  Wilcox  was  Hving  with  him  [Rep.  Tr, 
p.  136]  and  she  was  introduced  to  the  Sergeant  by  the 
defendant  as  Hazel  R.  Ryno,  his  wife.  [Rep.  Tr.  p, 
45.]      This  woman   was  not   Hazel   R.   Ryno,   who  testi- 
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fied  at  the  trial.  [Rep.  Tr.  pp.  84-86.]  Sergeant  Herlihy 
asked  them  for  a  copy  of  their  marriage  Hcense  and  they 
stated  it  was  not  available  then  but  that  they  would  get 
it  later  for  him.     [Rep.  Tr.  p.  88.] 

Ellen  Wilcox  testified  that  she  had  lived  with  the  de- 
fendant since  1951,  first  in  Denver,  Colorado,  before  he 
went  overseas.  |  Rep.  Tr,  pp.  127-128.]  The  defendant 
came  back  to  Denver  and  they  continued  to  live  together 
for  one  month  before  he  left  for  Victorville.  [Rep.  Tr. 
pp.  131-lv32.]  She  joined  him  at  Victorville  shortly  there- 
after and  lived  with  him  from  February  to  November 
of  1954.  [Rep.  Tr.  p.  136.]  The  defendant  represented 
her  to  be  his  wife  to  friends  [Rep.  Tr.  pp.  143-144]  and 
she  went  by  the  name  of  Mrs.  Ryno.  [Rep.  Tr.  p.  147.] 
The  defendant  is  the  father  of  her  two  small  children 
and  she  knew  the  defendant  was  married  to  Hazel  R. 
Ryno.      [Rep.  Tr.  p.   132.] 

Obviously,  when  Sergeant  Herlihy  requested  the  de- 
fendant to  come  right  back  to  straighten  out  the  diffi- 
culties with  the  allotment  checks,  the  latter  tried  to  de- 
ceive him  into  believing  his  paramour  was  the  lawful 
recipient.  Can  we  say  that  this  was  the  action  of  a  person 
with  authority  to  sign  the  name  of  the  real  payee.  Hazel 
R.  Ryno?  All  of  the  previously  mentioned  evidence  defi- 
nitely tends  to  establish  the  trustworthiness  of  the  con- 
fession that  he  endorsed  the  check  without  her  permission. 
Further,  Exhibit  No.  6  is  a  letter  dated  January  17, 
1954,  purporting  to  have  been  sent  by  the  real  Hazel  R. 
Ryno  from  Denver,  Colorado,  to  the  Allotment  Division 
for  the  Air  Force  in  that  city.  [Rep.  Tr.  pp.  16-17.] 
It  requested  that  in  the  future  the  checks  for  Hazel  R. 
Ryno  be  sent  to  the  Air  Force  Base  at  Victorville,  Cali- 
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fornia.  the  defendant's  address.  The  handwriting-  expert 
testified  that  the  letter  was  in  the  defendant's  handwrit- 
ing;-. [Rep.  Tr.  pp.  106-109.]  Taking-  into  considera- 
tion the  facts  that  the  defendant  was  living  with  another 
woman  in  Victorville.  and  further,  that  he  wrote  a  letter 
himself  from  that  town,  purporting  to  be  not  from  him 
but  from  Hazel  R.  Ryno,  attempting  to  get  the  checks 
transferred  to  his  own  address,  it  is  felt  that  the  require- 
ments of  the  Op  per  and  the  Herman  cases  have  been  met. 
The  above  is  also  borne  out  by  the  fact  that  the  business 
records  for  the  Allotment  Division  in  Denver,  Colorado, 
Exhibit  4  [Rep.  Tr.  pp.  160,  14-15]  showed  a  call  was 
received  in  Denver  on  February  12,  1954,  from  Mrs. 
Ryno  requesting  information  as  to  her  January  check 
since  she  had  not  received  it.  Pursuant  to  that  call  a 
change  of  address  was  made  back  to  Denver,  Colorado, 
Exhibit  8.  [Rep.  Tr.  p.  19.]  They  were  all  govern- 
ment records  admissible  to  show  the  truth  of  the  occur- 
rence to  which  they  related. 

Is  it  reasonable  to  assume  that  Mrs.  Ryno  in  Denver, 
Colorado,  would  ask  that  her  check  be  sent  to  Victorville 
when  her  husband  was  living  there  with  another  woman 
by  whom  he  had  had  two  children  and  then  immediately 
ask  that  the  checks  be  sent  again  back  to  Colorado?  The 
resultant  confusion  of  the  defendant's  efforts  to  have 
all  of  the  checks  sent  to  him  and  the  real  Mrs.  Ryno's 
contacts  with  Colonel  Miller's  office  attempting  to  have 
the  checks  redirected  to  her  home  show  that  something 
was  amiss.  As  stated  above,  it  is  submitted  that  there 
is  substantial  independent  evidence  tending  to  support 
the  truthfulness  of  the  admissions  made  by  the  defendant. 
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C.  Defendant  Did  Not  Have  Authority  by  "Opera- 
tion of  Law"  to  Endorse  the  Check  in  Question 
and  Is  Therefore  Guihy  of  a  Criminal  Offense. 

In  N'oliimc  .w  of  Cor])iis  Juris  Secundum,  paj^T  34. 
Section  3,  the  elements  of  forgery  are  set  forth  as 
follows : 

"Subject  to  statutory  variations,  to  constitute  the 
crime  of  forgery,  it  is  essential  tliat  three  things 
should  exist :  ( 1 )  There  must  be  a  false  making 
or  other  alteration  of  some  instrument  in  writing, 
discussed,  infra,  section  5.  (2)  There  must  be  a 
fraudulent  intent,  discussed,  'infra,  section  4.  ( 3 ) 
The  instrument  must  be  apparently  capable  of  ef- 
fecting a  fraud,  discussed  infra.  Section  14.  Both 
the  fraudulent  intent  and  making  must  combine  to 
complete  the  offense." 

On  page  ?>5,  Section  4,  it  is  further  stated: 

"The  intent  to  defraud  is  not  limited  to  obtain- 
ing money  or  property ;  it  is  sufficient  if  the  forged 
instrument  is  to  the  prejudice  of  the  rights  of  some 
person."     (Emphasis  added.) 

In  Quick  Scri'icc  Box  Co.,  Inc.  7'.  St.  Paul  Mercury 
Indemnity  Co.  of  St.  Paul,  95  F.  2d  15,  7th  Cir.,  Feb- 
ruary 16,  1938,  the  Court  concluded  on  page  16  as 
follows : 

"(2)  We  understand  forgery  to  include  the  mak- 
ing or  altering,  with  intent  to  defraud,  of  any  writ- 
ing or  printing  so  as  to  cause  the  alteration  or  ex- 
ecution purport  to  be  the  valid  act  of  a  person,  which 
it  is  not.  Within  its  terms  are  the  fraudulent  mak- 
ing of  words  purporting  to  be  what  they  are  not 
to  the  prejudice  of  others'  rights — the  false  mr.kino- 
of  material  alteration,  with  intent  to  defraud,  oi  ixrw 
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writing-  which,  if  genuine,  would  be  of  legal  efficacy 
or  the  foundation  of  legal  liability."  (Emphasis 
added.) 

It  is  clear  that  an  iufcrfcrciicc  zvifh  the  rights  of  others 
is  sufficient  to  support  a  charge  of  forgery.  The  Gov- 
ernment further  contends  that  this  is  true  even  where 
the  other  person  is  the  spouse  of  the  defendant.  Further, 
we  have  not  been  able  to  find  any  case  where  it  is  held 
that  the  payee  of  a  check  must  have  a  complete  and  un- 
equivocal right  to  the  proceeds  thereof  before  a  forgery 
of  his  or  her  name  can  be  accomplished.  The  language 
used  in  defining  forgery  in  all  of  the  cases  indicates  to 
the  contrary. 

In  this  case  the  allotment  check  which  is  set  forth  in 
the  indictment  was  issued  under  the  provisions  of  Public 
Law  771,  81st  Congress  (see  Title  50,  App.,  Sees.  2201- 
2216,  and  Title  36,  Sec.  231,  ef  seq.)  and  regulations 
issued  by  the  Secretary  of  the  Air  Force  thereunder. 
The  Act  opens  with  the  statement: 

"To  provide  allowances  for  dependents  of  en- 
listed members  of  the  uniformed  services  *  *  *," 
(Emphasis  added.) 

Section  2204  pertains  particularly  to  "Quarters,  Al- 
lowances and  Allotments  of  Pay."     It  states  in  part: 

"(h)  The  payment  of  the  basic  allowance  for 
quarters  provided  in  subsection  (f)  of  this  section 
for  enlisted  members  with  dependents  shall  be  made 
only  for  such  period  as  the  enlisted  member  has 
in  effect  an  allotment  of  pay  not  less  than  the  sum 
of  the  basic  allowance  for  quarters  to  which  he  is 
entitled  plus  $40  (or  in  the  case  of  enlisted  mem- 
bers in  pay  grades  E-4  and  E-5,  $60;  or  in  the  case 
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of  enlisted  members  in  pay  jj^rades  E-6  and  E-7, 
$80),  for  the  support  of  the  dependent  or  depend- 
ents on  whose  account  the  allowance  is  claimed." 

Section  2206  further  sets  forth  the  following  pro- 
vision : 

"§2206.  Allowance  and  Allotment  Without  Con- 
sent of  Enlisted  Member. 

"The  Secretary  concerned  may,  at  his  discretion, 
with  or  without  the  consent  of  the  enlisted  member 
concerned,  authorize  and  direct  the  payment  of  the 
basic  allowance  for  quarters  and  the  establishment 
and  payn-ient  of  such  allotment  or  allotments  as  he 
shall  determine  to  be  in  conformity  with  the  provi- 
sions of  this  Act  (Sections  2201-2216  of  this  Ap- 
pendix) for  any  enlisted  member  with  dependents 
in  any  case  in  w^hich  such  member  does  not  claim 
such  allowance.  Sept.  8,  1950,  c.  922,  §6,  64  Stat. 
796." 

The  Air  Force  in  accordance  with  the  provisions  of 
the  United  States  Code  published  an  Air  Force  Manual. 
173-20,  Chapter  5,  of  which  deals  with  Class  "Q"  allot- 
ments. As  stated  previously  this  portion  of  the  manual 
was  received  in  evidence  as  Government's  Exhibit  No.  23. 

In  Section  II,  Subpara.2:raph  20515,  it  is  provided  that: 

"The  allotment  will  be  payable  to  the  dependent 
on  whose  behalf  the  basic  allowance  for  quarters  is 
claimed."   (Emphasis  added.) 

In    Section    \\\    Subparai^raph   20532,    it    is    provided: 

"a.  To  Whom  Payable.  The  allottee  and  the 
amount  payable  will  be  designated  on  DD  Form 
234.  A  class  Q  allotment  must  be  made  payable 
to  or  on  behalf  of  a  dependent  or  dependents  listed 
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on  the  dependency  certificate  (DD  Form  137,  137-1, 
or  137-2)  and  because  of  whose  dependency  the 
member  will  be  entitled  to  increased  basic  allowance 
for  quarters  for  dependents.  Separate  allotments 
will  be  made  on  behalf  of  each  of  the  following 
categories  of  dependents,  but  generally  will  not 
be  made  for  each  of  the  de])endents  in  the  same 
category;  Wife  and/or  children;  child  or  children  in 
custody  of  a  divorced  wife  or  other  custodian;  parent 
or  parents." 

The  very  purpose  of  the  Act  was  to  get  this  money, 
part  of  which  was  a  credit  from  the  Government  under 
subparagraph  20501  of  Section  I  known  as  a  "basic 
allowance  for  quarters  for  dependents"  and  part  of  which 
was  a  deduction  from  the  Airman's  pay,  into  the  hands 
of  the  dependents.  This  was  no  doubt  a  necessity  based 
upon  the  propensity  of  many  servicemen  to  inadequately 
support  dependents.  A  diversion  of  such  funds  would 
certainly  be  prejudicial  to  the  rights  of  dependents.  It 
is  clear  that  receipt  of  Class  O  allotment  checks  was 
the  right  of  the  dependent  since  the  allotment  could  be 
initiated  on  the  request  of  a  dependent  even  over  the 
protest  of  the  Airman.  See  subparagraph  20551  of 
Section  V.  The  Airman  can  only  stop  the  allotment  on 
the  death  of  the  dependent,  if  a  divorce  has  been  at- 
tained or  separation  from  service  occurs.  (See  subpara- 
graphs 20535  and  20536.) 

Even  if  the  defendant's  contention  w^ith  respect  to 
separate  property  could  be  sustained,  which  we  do  not 
believe  is  true,  the  Airman  waived  any  right  to  these 
funds  by  voluntarily  executing  the  application  and  au- 
thorizing the  allotment  to  commence   for  his  legal   wife. 
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As  Judge  Tolin  held  in  the  decision  below: 

"The  particular  check  was  issued  by  the  Govern- 
ment for  a  special  purpose.  It  was  never  the  pur- 
pose of  a  serviceman's  allotment  that  he  be  thereby 
personally  enriched.  It  was  the  purpose  of  the 
Government  to  provide  currently  for  the  regularly 
recurring  subsistence  needs  of  the  serviceman's  fam- 
ily. When  defendant  intercepted  the  check  which 
was  payable  to  his  wife,  and  signed  her  name  as 
endorser  without  her  authority  and  for  the  purpose 
of  receiving  the  funds  for  his  personal  use,  he 
thereby  acted  fraudulently  toward  the  Government 
and  the  wife,  as  well  as  all  persons  through  whose 
hands  the  check  would  pass,  and  he  committed  the 
crimes  charged   in   the   Indictment." 

The  above  holding  was  supported  by  the  case  of  Wiss- 
ncr  V.  Wissncr,  338  U.  S.  665,  where  the  wife  of  a  de- 
ceased serviceman  sued  to  recover  national  life  insurance 
benefits.  The  enlisted  man  subscribed  to  the  policy  while 
married  to  her  and  she  was  originally  named  benefi- 
ciary. However,  due  to  an  estrangement,  he  later  named 
his  mother  and  father  as  beneficiaries  without  her  knowl- 
edge and  consent.  The  lower  State  Court  found  that 
decedent's  army  pay  was  community  property  under  Cali- 
fornia law,  was  the  source  of  premiums  paid  under  the 
policy  and  directed  judgment  for  the  wife  for  one-half 
of  the  amounts  of  the  payments.  The  Supreme  Court  of 
the  United  States  held  that  the  lower  court's  decision 
was  incorrect.  In  spite  of  state  law  governing  wages 
acquired  during  the  marriage  relationship  the  Supreme 
Court  held  that  the  controlling  section  was  the  one  pro- 


imilgated  by  Congress  involving  the  designation  of  bene- 
ficiary.    It  was  stated  at  page  658: 

"Thus  Congress  has  spoken  with  force  and  clarity 
in  directing  that  the  proceeds  belong  to  the  named 
beneficiary  and  no  other.  Pursuant  to  Congressional 
command,  the  Government  contracted  to  pay  the 
insurance  to  the  insured's  choice.  He  chose  his 
mother.  It  is  plain  to  us  that  the  judgment  of  the 
lower  court,  as  to  one-half  of  the  proceeds,  substitutes 
the  widow  for  the  mother,  who  is  the  beneficiary 
Congress  directed  would  receive  the  money." 

Of  course  the  selection  of  a  beneficiary  for  insurance 
is  a  different  proposition  from  the  designation  of  a  ben- 
eficiary for  support  allowance  and,  as  stated  above,  the 
latter  can  be  started  on  the  instigation  of  a  dependent 
without  the  consent  of  an  enlisted  man.  However,  the 
Wissner  case  holds  that,  since  Congress  has  spoken,  its 
mandate  could  not  be  frustrated  by  the  state  community 
property  law.     The  Wissner  case  went  on  to  say: 

"The  end  is  a  legitimate  one  within  the  Con- 
gressional powers  over  national  defense,  and  the 
means  are  adapted  to  the  chosen  end." 

Here  the  chosen  end  was  that  the  dependents,  particu- 
larly wives  and  children,  would  receive  support  during 
the  term  of  service  and  the  means  to  insure  that  attain- 
ment under  the  code  and  the  supplemental  regulations 
were  calculated  to  deposit  checks  in  the  hands  of  the 
dependents.  There  was  no  intent  that  the  serviceman 
was  to  be  "personally  enriched"  in  any  way  and  the 
system  set  up  to  distribute  the  allotments  was  designed 


—44— 

to  protect  the  intended  recipients  of  the  funds  primarily 
by  having-  them  named  as  payees  in  the  check. 

Since  tlie  allotment  was  issued  for  a  special  purpose, 
was  to  be  payable  to  the  dependent  who  could  initiate  its 
issuance  even  over  the  inaction  of  the  serviceman,  a 
dependent   clearly   had  the   ri^ht   to  the   allotment  check. 

Thus,  it  is  submitted  that  the  defendant  was  not  deal- 
ing rightfully  with  his  own  property  as  contended  in 
appellant's  opening  brief. 

Conclusion. 

It  is  respectfully  submitted  to  this  Honorable  Court 
that  the  Government  for  the  above  reasons  has  proved 
all  of  the  elements  of  the  offenses  charged  in  the  indict- 
ment and  that  the  judgment  of  the  District  Court  should 
be  affirmed. 

Laughlin  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Asst.  United  States  Attorney, 
CJiicf,  Criminal  Division, 

Leila  F.  Bulgrin, 

Asst.  United  States  Attorney, 

Attorneys  for  Appellee. 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

Civil  Action  No.  13867- WM. 

THE  FRENCH  SARDINE  COMPANY  OF 
CALIFORNIA,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  RECOVERY  OF  FEDERAL 
CORPORATION  INCOME  TAX,  DECLARED 
VALUE  EXCESS  PROFITS  TAX,  EXCESS 
PROFITS  TAX  AND  INTEREST 

Plaintiif  complains  of  the  defendant,  and  for  a 
cause  of  action  alleges: 

I. 

That  at  all  times  hereinafter  mentioned,  the  de- 
fendant was  and  now  is  a  sovereign  body  politic; 
that  the  plaintiff  at  all  times  hereinafter  mentioned 
was  and  now  is  a  corporation,  organized  and  exist- 
ing under  the  laws  of  the  State  of  California,  with 
its  principal  place  of  business  in  the  County  of  Los 
Angeles,  State  of  California,  within  the  Sixth  Col- 
lection District  of  the  State  of  California. 

II. 

That  on  or  about  July  29,  1948,  plaintiff  paid  to 
the  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California  at  Los  Angeles, 
California,  the  sum  of  One  Hundred  Three  Thou- 


4  United  States  of  America  vs. 

sand  Six  Hundred  Twenty-Five  Dollars  and  Eight- 
een Cents  ($103,625.18),  hereinafter  mentioned, 
[2]  representing  alleged  deficiencies  in  income  tax, 
declared  value  excess  profits  tax  and  excess  profits 
tax,  together  with  interest  thereon ;  that  on  the  date 
of  such  payment,  Harry  C.  Westover,  was  the  Col- 
lector of  Internal  Revenue  in  and  for  the  Sixth 
Collection  District  of  California;  that  said  Harry 
C.  Westover  is  not  in  office  as  such  Collector  of 
Internal  Revenue  at  the  time  of  the  conmiencement 
of  this  action. 

III. 
That  no  action  on  the  claim  herein  referred  to 
has  been  taken  before  the  Congress,  or  any  of  the 
departments  of  the  United  States,  or  in  any  Court; 
that  no  assigmnent  or  transfer  of  said  claim  has 
been  made.  That  plaintiff  is  informed  and  believes, 
and  on  such  information  and  belief  alleges,  that  it 
is  entitled  to  the  amoimt  herein  claimed  from  the 
defendant  and  that  there  is  no  just  credit  or  offset 
against  said  claim  which  is  known  to  the  plaintiff. 

IV. 

That  on  or  about  the  15th  day  of  August,  1943, 
and  within  the  time  allowed  by  law,  plaintiff  duly 
filed  for  its  fiscal  year  ended  May  31,  1943,  with 
Harry  C.  Westover,  who  was  then  the  Collector  of 
Internal  Revenue  for  the  Sixth  Collection  District 
of  California,  a  federal  income  and  declared  value 
excess  profits  tax  return,  Form  1120,  showing  an 
income  tax  of  Seventy-Nine  Thousand  Three  Hun- 
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dred  Twenty-Four  Dollars  and  Ten  Cents  ($79,- 
324.10),  and  a  declared  value  excess  profits  tax  of 
Fifty-Five  Thousand  Four  Hundred  Nineteen  Dol- 
lars and  Fifty-Nine  Cents  ($55,419.59),  and  an  ex- 
cess profits  tax  return.  Form  1121,  showing  an 
excess  profits  tax  of  Eight  Hundred  Twelve  Thou- 
sand, Two  Hundred  Sixteen  Dollars  and  Fifty- 
Three  Cents  ($812,216.53),  all  of  which  taxes  were 
duly  paid  within  the  time  and  in  the  manner  re- 
quired by  law.  That  thereafter,  on  or  about  [3]  Jan- 
uary 28,  1947,  as  a  result  of  an  examination  by 
agents  of  the  Bureau  of  Internal  Revenue,  addi- 
tional taxes  were  asserted  against  plaintiff  and  on 
or  about  July  29,  1948,  plaintiff  paid  to  Harry  C. 
Westover,  who  was  then  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia, additional  corporation  income  tax  of  Ten 
Thousand  Three  Hundred  Ninety-Six  Dollars  and 
Ninety-Two  Cents  ($10,396.92),  additional  declared 
value  excess  profits  tax  of  Twelve  Thousand  Seven 
Hundred  Ten  Dollars  and  Forty  Cents  ($12,710.40), 
and  additional  excess  profits  tax  of  Fifty-Six  Thou- 
sand Seven  Hundred  Seventy  Dollars  and  Seven- 
teen Cents  ($56,770.17),  aggregating  Seventy-Nine 
Thousand  Eight  Hundred  Seventy- Seven  Dollars 
and  Forty-Nine  Cents  ($79,877.49),  together  with 
interest  thereon  of  Twenty-Three  Thousand  Seven 
Hundred  Forty-Seven  Dollars  and  Sixty-Nine  Cents 
($23,747.69),  or  a  total  payment  of  One  Hundred 
Three  Thousand  Six  Himdred  Twenty-Five  Dollars 
and  Eighteen  Cents  ($103,625.18). 
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V. 

That  on  or  about  October  14,  1949,  plaintiff  filed 
with  the  Collector  of  Internal  Revenue  for  the 
Sixth  Collection  District  of  California,  a  claim  for 
refund,  Treasury  Form  843,  for  a  portion  of  the 
aforesaid  additional  corporation  income  tax,  de- 
clared value  excess  profits  tax  and  excess  profits  tax, 
and  interest  paid  by  plaintiff;  which  claim  was  in 
the  total  sum  of  One  Hundred  Ten  Thousand 
Twenty  -  Seven  Dollars  and  Ninety  -  Nine  Cents 
($110,027.99).  A  copy  of  said  claim  is  attached 
hereto,  marked  "Exhibit  A"  and  made  a  part  hereof 
as  though  the  same  were  written  at  length  herein. 
That  on  or  about  February  20,  1947,  plaintiff  filed 
for  the  fiscal  year  ending  May  31,  1943,  with  the 
Internal  Revenue  Agent  in  Charge,  Treasury  Form 
872,  waiver  extending  the  period  of  limitations  upon 
[4]  the  assessment  of  income  and  profits  tax  to 
June  30,  1948.  Subsequently  a  second  waiver,  Form 
872,  extending  the  period  of  limitations  upon  the 
assessment  of  income  and  profits  tax  to  June  30, 
1949,  was  executed  and  filed  with  the  Internal  Rev- 
enue Agent  in  Charge  at  Los  Angeles,  California, 
or  or  about  March  30,  1948. 

VI. 

That  a  period  of  more  than  six  (6)  months  has 
elapsed  since  the  filing  by  plaintiff  of  the  aforesaid 
claim  for  refund,  and  plaintiff  has  received  no  no- 
tice from  the  Commissioner  of  Internal  Revenue 
of  any  action  taken  with  respect  to  said  claim. 
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VII. 

That  in  determining  the  aforesaid  additional  tax 
and  interest,  the  Commissioner  of  Internal  Revenue, 
by  his  agents,  disallowed  as  a  deduction  from  in- 
come the  amount  of  Ninety-Seven  Thousand  Two 
Hundred  Fifteen  Dollars  ($97,215.00)  which  amount 
was  paid  by  plaintiff  on  or  about  May  20,  1943,  to 
the  Treasurer  of  the  United  States,  representing 
the  amoimt  plaintiff  was  alleged  to  have  charged 
its  customers  in  excess  of  General  Maximum  Price 
Regulations  promulgated  by  the  Office  of  Price  Ad- 
ministration. Plaintiff  is  informed  and  believes,  and 
on  such  information  and  belief  alleges,  that  the 
aforesaid  amount  is  deductible  imder  the  provisions 
of  Section  23  (a)  (1)  (A)  of  the  Internal  Revenue 
Code  in  determining  the  taxable  income  of  its  fis- 
cal year  ended  May  31,  1943,  for  corporation  income 
and  declared  value  excess  profits  tax  and  excess 
profits  tax  purposes. 

VIII. 

That  in  determining  the  aforesaid  additional  tax 
and  interest,  the  Commissioner  of  Internal  Revenue, 
by  his  agents,  failed  to  allow  plaintiff  its  post-war 
refund  credit  [5]  of  ten  per  cent  (10%)  of  the 
additional  excess  profits  tax  determined,  as  required 
by  Section  780  of  the  Internal  Revenue  Code.  Plain- 
tiff is  informed  and  believes,  and  upon  such  infor- 
mation and  belief  alleges,  that  of  the  additional 
excess  profits  tax  in  the  amoimt  of  Fifty- Six  Thou- 
sand Seven  Hundred  Seventy  Dollars  and  Seven- 
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teen  Cents  ($56,770.17)  which  was  determined,  and 
paid  by  plaintiff,  ten  per  cent  (10%)  thereof,  or  the 
sum  of  Five  Thousand  Six  Hundred  Seventy-seven 
Dollars  and  Two  Cents  ($5,677.02)  was  erroneously 
and  illegally  collected. 

IX. 

That  as  a  result  of  all  of  the  foregoing,  plaintiff's 
corporation  income  tax,  declared  value  excess  prof- 
its tax  and  excess  profits  tax  for  its  fiscal  year 
ended  May  31,  1943,  has  been  erroneously  and  il- 
legally overassessed  and  collected  in  the  aggregate 
amount  of  at  least  Eighty-Six  Thousand  Two  Hun- 
dred Eighty  Dollars  and  Thirty  Cents  ($86,280.30), 
together  with  interest  thereon  in  the  amount  of  at 
least  Twenty  -  Three  Thousand  Seven  Hundred 
Forty- Seven  Dollars  and  Sixty-Nine  Cents  ($23,- 
747.69) ;  that  said  sums  have  not  been  refunded  to 
plaintiff,  and  the  whole  thereof,  together  with  inter- 
est thereon  as  provided  by  law,  is  now  due  and 
owing  to  plaintiff. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  One  Hundred  Ten 
Thousand  Twenty-Seven  Dollars  and  Ninety-Nine 
Cents  ($110,027.99),  or  such  larger  sum  as  may  be 
found  to  have  been  overpaid  by  plaintiff,  together 
with  interest  on  the  smn  overpaid  from  the  respec- 
tive dates  of  overpayment,  as  provided  by  law,  and 
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for  such  other  and  further  relief  as  the  Court  may 
deem  just  and  proper  in  the  premises.   [6] 

Dated  February  21,  1952. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 
/s/  A.  CALDER  MACKAY, 
/s/  By   ARTHUR  McGREGOR, 

ROLAND  G.  SWAFFIELD 
/s/  ROLAND  G.  SWAFFIELD, 

Attorneys  for  the  Plaintiff.  [7] 

Duly  Verified. 

EXHIBIT  "A" 
Form  843,  Treasury  Department,  Internal  Revenue 
Service  (Revised  July  1947) 

CLAIM 

To  ])e  filed  witli  the  Collector  where  assessment  was 
made  or  tax  paid. 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 

[xx]   Refund   of   Taxes   Illegall}^,   Erroneously,   or 
Excessively  Collected. 

[Stamped]:  Received  Oct  14  1949  Coll.  Int.  Rev. 

Los  Angeles,  Cal.  Teller-C. 
***** 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:  The 
French  Sardine  Company  of  California. 
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Business  address :  181  Fish  Harbor  Wharf,  Term- 
inal Island,  California. 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxj^ayer  named,  and  that  the  facts 
given  below  are  true  and  complete: 

1.  District  in  which  return  was  filed:  Sixth  Dis- 
trict of  California. 

2.  Period  from  June  1,  1942,  to  May  31,  1943. 

3.  Character  of  assessment  or  tax:  Income  and 
Declared  Value  Excess  Profits  Tax  and  Excess 
Profits  Tax. 

4.  Amount  of  assessment,  $988,092.38;  dates  of 
payment:  During  fiscal  year  ended  May  31,  1944, 

and  on  or  about  July  29,  1948. 

***** 

6.  Amount  to  be  refunded:  $110,027.99  plus  in- 
terest thereon. 

***** 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  section  322  of  Internal 
Revenue  Code  on  December  31,  1949. 

The    deponent    verily    believes    that    this    claim 
should  be  allowed  for  the  following  reasons: 
See  Statement  Attached 

The  French  Sardine  Company  of 
California, 
By   Joseph  J.  Bogdonovich,  President 
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Subscribed  and  sworn  to  before  me  this  13th  day 
of  Oct.,  1949. 

(Seal)  H.  C.  Newcomer,  Notary  Public. 

I. 

On  or  before  the  time  required  by  law,  or  within 
a  period  of  a  legally  granted  extension  thereafter, 
Claimant  filed  for  the  fiscal  year  ended  May  31, 
1943,  corporation  income  and  declared  value  excess 
profits  tax  return.  Form  1120,  showing  an  income 
tax  of  $79,324.10  and  declared  value  excess  profits 
tax  of  $55,419.59,  or  a  total  income  and  declared 
value  excess  profits  tax  of  $134,743.69;  and  a  Form 
1121,  corporation  excess  profits  tax  return  for  the 
same  fiscal  period,  showing  an  excess  profits  tax 
liability  of  $812,216.53.  All  of  the  above  taxes  were 
paid  during  the  fiscal  year  ended  May  31,  1944,  with 
the  exception  of  $38,745.33  of  excess  profits  taxes 
deferred  under  Section  710  (a)  (5)  of  the  Internal 
Revenue  Code,  which  amount  has  not  been  paid.  No 
part  of  the  above  sums  have  been  refunded  to  this 
Claimant. 

II. 

As  a  result  of  an  examination  of  said  returns 
by  the  Commissioner  of  Internal  Revenue  through 
his  agent,  the  Internal  Revenue  Agent  in  Charge  at 
Los  Angeles,  California,  certain  deficiencies  were 
proposed  by  letter  dated  January  28,  1947,  bearing 
symbols  LA  :30D.  After  protest  and  conference  duly 
had  proposed  deficiencies  with  interest  thereon,  as 
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indicated,  were  paid  by  Claimant  on  or  about  July 
29,  1948,  to  the  Collector  of  Internal  Revenue  for 
the  Gtli   Collection  District  of   California  at  Los 
Angeles,  as  follows:  [9] 

Corporation  income  tax  $  10,396.92 

Declared  value  excess  profits  tax    12,710.40 
Excess  profits  tax  56,770.17 


Total  tax  79,877.49 

Interest  23,747.69 


Total  payment  $103,625.18 

No  part  of  said  total  amount  of  $103,625.18  has 
been  refunded  to  this  Claimant. 

That  both  the  Commissioner  of  Internal  Revenue 
and  the  Claimant  have  consented  in  writing  to  an 
extension  of  time  to  June  30,  1949,  within  which 
income  and  excess  profits  taxes  may  be  assessed  for 
the  year  here  involved. 

III. 

Said  proposed  deficiency  was  based  in  substantial 
measure  upon  the  examining  agent's  erroneous  ac- 
tion in  disalloAving  as  a  deduction  from  income  the 
amount  of  $97,215.00  paid  by  Claimant  to  the  Treas- 
urer of  the  United  States  on  or  about  May  20,  1943. 
The  facts  surrounding  the  said  payment  are  as 
follows : 

On  or  about  April  28,  1942,  the  Office  of  Price 
Administration  promulgated  General  Maximum 
Price    Regulations   which    stabilized    or   froze    all 
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canned  fish  prices  at  the  level  of  the  highest  prices 
at  which  each  individual  canner  sold  his  products 
during  the  month  of  March,  1942.  These  regulations 
caused  much  confusion  in  the  canned  fish  industry 
with  variations  in  price  on  similar  items  as  great 
as  $6.00  per  case  basis  48/i4's.  Fancy  tuna  could  be 
sold  at  the  time  for  almost  any  price  which  might 
be  asked  for  it.  [10] 

Claimant  believes  and  therefore  alleges  that 
Claimant's  ceiling  on  fancy  tuna  was  the  lowest  in 
the  industry,  namely  $11.00  per  case,  while  other 
canners  sold  at  prices  as  high  as  $17.00  per  case 
of  48/V2's.  There  v/as  no  ceiling  on  raw  fish  and,  as 
a  result,  some  of  the  canners  bid  up  the  price  of 
the  raw  product  from  a  low  of  $120.00  per  ton  to 
as  much  as  $250.00  per  ton. 

The  Claimant  in  order  to  avoid  transfers  of  its 
contracted  boats  to  the  high  bidders,  was  forced  to 
meet  these  prices.  Mr.  A.  T.  Williams,  then  Vice- 
President  and  Sales  Manager  of  Claimant,  con- 
stantly pressed  the  Office  of  Price  Administration 
by  telephone,  telegraph,  letters  and  personal  trips 
to  Washington  for  relief  and  clarification  of  the 
situation. 

Relief  in  the  form  of  a  imiform  ceiling  for  the 
industry  did  not  come  until  January,  1943,  but  in 
the  meantime  the  Head  of  the  Fish  Section,  Food 
and  Food  Products  Branch,  of  the  Office  of  Price 
Administration  in  Washington,  gave  oral  consent 
to  an  increase  in  price  on  canned  tuna  for  Claimant 
of  $1.00  per  case,  and  assured  Mr.  Williams  that 
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any  complaints  regarding  the  higher  price  would 
go  over  his  desk  and  that  he  would  take  proper 
action  to  see  that  claimant  was  protected. 

Claimant  agreed  in  return  that  it  would  type  the 
following  notice  on  all  invoices  carrying  the  new 
price  until  such  time  as  formal  ceilings  were  de- 
clared : 

''Please  remit  in  accordance  with  this  invoice.  If 
OPA  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or 
before  October  31st,  [11]  we  agree  to  revert  back 
to  our  March  ceilings,  which  are  $1.00  per  case 
less  on  48/iA's  and  $2.00  per  case  on  48/1's,  and  will 
refimd  you  accordingly. 

French  Sardine  Co.,  Inc." 

This  was  done  on  all  invoices  from  approxi- 
mately September  15,  1942,  to  about  the  middle  of 
January,  1943,  at  which  time  formal  ceilings  were 
announced  and  these  ceilings  were  exactly  the  same 
as  the  new  prices  charged  by  Claimant,  that  is, 
$11.00  per  case.  The  Office  of  Price  AdTuinistration 
was  advised  of  the  proposed  action  in  writing  prior 
to  the  time  when  the  change  was  made. 

In  April,  1943,  investigators  from  the  Los  An- 
geles Office  of  Price  Administration  enforcement 
division  checked  records  of  sales  which  Claimant 
had  made  on  the  higher  basis,  and  notwithstanding 
and  under  the  protest  of  Claimant  refused  to  ap- 
prove the  increase.  Claimant  offered  to  make  the 
refund   to   its   customers   in   accordance   with   the 
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above  notice,  but  this  was  objected  to  by  the  OP  A 
enforcement  officials. 

Instead,  the  Office  of  Price  Administration  Offi- 
cials insisted  that  the  admitted  liability  to  Claim- 
ant's customers  be  paid  to  the  United  States 
Govermnent.  They  agreed  that  there  had  been  no 
violation  of  the  spirit,  intent  or  purpose  of  the 
price  regulations,  but  that  by  reason  of  a  "technical 
violation",  liability  in  the  amount  of  $1.00  per  case 
arose  to  either  the  Government  or  the  customer, 
and  they  insisted  Claimant  should  make  the  pay- 
ment directly  to  the  Government  as  a  "contribution 
to  the  war  effort."  Claimant  was  assured  that  the 
same  was  not  [12]  being  extracted  as  a  fine  or  pen- 
alty. Claimant  sold  on  the  above  basis  97,215  cases. 
Accordingly,  a  check  in  the  amount  of  $97,215.00 
was  made  out  to  The  Treasurer  of  the  United 
States  and  forwarded  to  the  Los  Angeles  Office  of 
Price  Administration  offices  on  May  20,  1943. 

IV. 

That  the  Commissioner  through  his  examining 
agent  in  determining  the  proposed  deficiency  set 
forth  in  paragraph  II  hereof  further  erroneously 
failed  to  allow  Claimant  its  post  war  refund  credit 
of  ten  per  cent  of  the  additional  excess  profits  tax 
determined  as  provided  by  Section  780  of  the  In- 
ternal Revenue  Code.  The  amount  of  said  additional 
excess  profits  is  $56,770.17,  and  the  post  war  refund 
credit  to  which  Claimant  is  entitled  by  reason  of 
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said  eiToneoiis  action  is  the  amount  of  $5,677.02,  all 
of  which  is  refundable  to  this  Claimant. 

V. 

As  a  result  of  the  aforesaid  erroneous  action  by 
the  Commissioner  through  his  examining  agent, 
Claimant's  tax  for  the  fiscal  year  ended  May  31, 
1943,  has  been  overpaid  in  the  amount  of  $86,280.30 
and  interest  thereon  in  the  amount  of  $23,747.69 
has  been  erroneously  paid  and  collected.  Computa- 
tion of  said  overpayment  is  set  forth  in  Schedule  A, 
attached  hereto  and  made  a  part  hereof.  The  total 
amount  of  $110,027.99  is,  therefore,  due  and  owing 
to  Claimant  and  Claimant  hereby  respectfully  de- 
mands that  the  said  amount  be  refunded  to  it  to- 
gether with  interest  thereon  as  provided  by  law. 

VI. 

Claimant  requests  and  demands  such  further  or 
additional  refimd  or  refunds  as  may  now  or  here- 
after appear  to  be  due  it  by  reason  of  the  fore- 
going or  on  account  of  (a)  any  mistake  in  fact  or 
in  law  made  by  itself  or  any  officer,  clerk  or  other 
employee  of  the  United  States  Treasury  Depart- 
ment in  the  preparation,  amendment  and/or  adjust- 
ment of  its  said  return,  (b)  any  mistake  in  the  pay- 
ment and/or  collection  of  the  tax  made  by  any  per- 
son designated  in  subdivision  (a)  of  this  paragraph, 
(c)  any  erroneous  or  illegal  requirement  or  regula- 
tion of  any  officer,  clerk  or  other  employee  of  the 
United  States  Treasury  Department   (d)   any  re- 
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pealed  law,  whether  heretofore  or  hereafter  re- 
pealed, (e)  any  unconstitutional  law  whether  here- 
tofore or  hereafter  declared  unconstitutional,  or  (f ) 
any  other  act  or  matter  in  connection  with  the  said 
return,  whether  covered  by  the  foregoing  or  not  so 
covered. 

This  is  to  certify  that  the  undersigned  prepared 
the  foregoing  claim  for  refund  and  that  the  state- 
ment of  facts  therein  set  forth  is  from  information 
furnished  by  the  taxpayer,  which  the  undersigned 
believe  to  be  true. 

ARTHUR  McGregor, 

F.  EDWARD  LITTLE, 
Attorneys  for  Taxpayer,  728  Pacific  Mutual  Build- 
ing, 523  West  Sixth  Street,  Los  Angeles  14, 
California.  Michigan  5175. 

ROLAND  G.  SWAFFIELD, 
Of  Counsel.  902  Farmers  &  Merchants  Bank  Build- 
ing, Long  Beach  12,  California.  [14] 

FRENCH  SARDINE  COMPANT  OF  CALIFORNIA 
FISCAL  YEAR  ENDED  5-31-43 

Recomputation  of  Taxes,  Showing  Overpayment  by  Reason  of  Fail- 
ure of  Revenue  Agent  to  Allow  Deduction  From  Income  of 
$97,215.00  Paid  O.P.A. 

Declared  Value  Excess  Profits  Tax 

Net  Income  Revised,  per  Conferee $  1,266,136.28 

Less  O.P.A.  Adjustment  97,215.00 

Less  Credit  10%  of  $6,000,000 600,000.00 

568,921.28 
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Tax  on  $300,000.00  at  6.6% 19,800.00 

Tax  on  $268,921.28  at  13.2% 35,497.61 

Revised  Tax  55,297.61 

Tax  Paid  68,129.99 

Tax  Overpaid  12,832.38 

Normal  and  Surtax 

Net  Income  Revised,  per  Conferee 1,266,136.28 

Less  O.P.A.  Adjustment 97,215.00 

Declared  Value  Excess  Profits  Tax....     55,297.61 

Capital    Gain    19,819.68 

Income  Subject  to  Excess  Profits  Tax      881,888.75  1,054,221.04 

211.915.24 

Normal   and   Surtax  at  40% 84,766.10 

Capital  Gain  Tax  at  25% 4.954.92 

Revised  Tax  89,721.02 

Tax  paid  89,721.02 

Deficiency  None 


Excess  Profits  Tax 

Net  Income  Revised,  per  Conferee $  1,178,186.61 

Less  O.P.A.  Adjustment 97,215.00 

1,080,971.61 
Add — Reduction  in  Declared  Value  Excess 

Profits  Tax  12,832.38 

1,093,803.99 
Less  Specific  Exemption  and  Credit 211,915.24 


Adjustment — Excess  Profits  Net  Income 881,888.75 

Tax  at  90% 793,699.88 
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Surtax  Net  Income  1,113,623.67 

80%  Thereof  890,898.94 

Less  Income  Tax  89,721.02  801,177.92 


Lower  of  the  two 793,699.88 

Less  Deferment— Section  710(a)  (5)  38,759.51 

Excess  Profits  Tax  754,940.37 

Previously  Paid  830,241.37 

Tax  Overpaid  75,301.00 

Post  War  Refund  of  Excess  Profits  Tax 

Excess  Profits  Tax  754,940.37 

Credit  Allowable  75,494.04 

Shown  on  Return  77,347.12 

Reduction  of  Credit  1,853.08 

FRENCH  SARDINE  COMPANY  OF  CALIFORNIA 
FISCAL  YEAR  ENDED  5-31-43 

STATEMENT  OF  DEFERMENT  UNDER  SECTION  710(a)(5) 

Excess  Profits  Net  Income  Revised $  1,093,803.99 

Less  Specific  Exemption  5,000.00 

Credit    per    Claim 337,418.64  342,418.64 

751,385.35 
90%  Thereof  676,246.82 

Surtax  Net  Income 1,113,623.67 

80%  Thereof  890,898.94 

Less  Income  Tax 133,994.50  756,904.44 

Tax  Applicable  676,246.82 
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Deferment 

Excess  Profits  Tax  Without  Regard  to  Section  722....       793,699.88 
Excess  Profits  Tax  After  Application  of  Section  722 676,246.82 

Reduction    in   Tax 117,453.06 

Deferment  at  33% 38,759.51 

Recapitulation  of  Tax  Overpaid 

Overpayment  Declared  Value  Excess  Profits  Tax 12,832.38 

Overpayment  Excess  Profits  Tax 75,301.00 

Less  Reduction  in  Post  War  Credit....     1,853.08  73,447.92 


Subject  to  Refund 86,280.30 

[Endorsed] :   Filed  February  27,  1952. 


[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  (1)  A.  Calder  MacKay  and  Arthur  McGregor, 
of  MacKay,  McGregor,  Rejmolds  &  Bennion,  and 
(2)  Roland  G.  Swaffield,  plaintiff's  attorneys,  whose 
addresses  are  (1)  728  Pacific  Mutual  Building,  523 
West  Sixth  Street,  Los  Angeles  14,  California,  and 
(2)  902  F.  &  M.  Office  Building,  320  Pine  Avenue, 
Long  Beach  12,  California,  an  answer  to  the  com- 
plaint which  is  herewith  served  upon  you,  within 
sixty  (60)  days  after  service  of  this  summons  upon 
you,  exclusive  of  the  day  of  service.  If  you  fail  to 
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do  so,  judgment  by  default  will  be  taken  against 
you  for  the  relief  demanded  in  the  complaint. 
Date:  February  27,  1952. 

[Seal]  EDMUND  L.  SMITH, 

Clerk  of  Court 
/s/  By   L.  CUNLIFFE, 

Deputy  Clerk  [18] 

Return  on  Service  of  Writ  attached.  [19] 

[Endorsed] :    Filed  February  29,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  in  the  above  entitled 
action  and  in  answer  to  plaintiff's  complaint,  ad- 
mits, denies  and  alleges: 

I. 

Admits  the  allegations  contained  in  paragraph  I 
thereof. 

II. 

Admits  the  allegations  contained  in  paragraph  II 
thereof,  except  that  it  is  denied  that  the  deficiencies 
were  merely  "alleged"  deficiencies. 

III. 

Answering  paragraph  Til  of  the  complaint,  de- 
fendant denies  that  plaintiff  is  entitled  to  the 
amount  claimed  from  the  defendant,  and  alleges 
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that  defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
remaining  allegations  of  paragraph  III. 

IV. 

Admits  the  allegations  contained  in  paragraph 
IV  thereof,  except  that  it  is  alleged  that  the  amomit 
of  the  excess  profits  tax  shown  on  the  return  and 
paid  was  $773,471.20,  rather  than  $812,216.53.  [20] 

V. 

Admits  the  allegations  contained  in  paragraph  V 
thereof,  except  that  the  allegations  in  the  claim  for 
refund  are  denied,  except  to  the  extent  that  similar 
allegations  in  the  complaint  are  admitted  in  this 
answer. 

VI. 

Admits  the  allegations  contained  in  paragraph  VI 
thereof. 

VII. 

Admits  the  allegations  contained  in  paragraph 

VII  thereof,  except  that  it  is  denied  that  the  pay- 
ment of  $97,215.00  is  deductible  in  determining 
plaintiff's  taxable  income  for  its  fiscal  year  ended 
May  31,  1943,  for  federal  tax  purposes. 

VIII. 

Denies   the   allegations   contained   in   paragraph 

VIII  thereof. 
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IX. 

Denies  the  allegations  contained  in  paragraph 
IX  thereof,  except  that  it  is  admitted  that  the  sums 
mentioned  have  not  been  refunded. 

Wherefore,  having  fully  answered,  defendant 
prays  that  it  be  hence  dismissed  with  its  costs  in 
this  behalf  expended. 

WALTER  S.BINNS, 
United  States  Attorney 

E.  H.  MITCHELL  and 
EDWARD  R.  McHALE, 
Asst.  U.S.  Attorneys 

EUGENE  HARPOLE  and 
FRANK  W.  MAHONEY, 

Special  Attorneys, 
Bureau  of  Internal  Revenue 

/s/  E.  H.  MITCHELL, 

Attorneys  for  Defendant  [21] 

Affidavit  of  Service  by  Mail  attached.  [22] 

[Endorsed] :  Filed  Oct.  24,  1952. 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  through  their  respective  counsel, 
without  prejudice  to  the  rights  of  any  party  herein 
to   introduce   additional   evidence   not   inconsistent 


24  United  States  of  America  vs. 

herewith,  and  mthout  prejudice  to  their  right  to  ob- 
ject to  the  materiality  or  relevancy  of  any  of  the 
facts  agreed  to,  as  follows : 

I. 

Plaintiff  was  incorporated  under  and  by  virtue 
of  the  laws  of  the  State  of  California  on  November 
20,  1917. 

II. 

Plaintiff  filed  a  timely  corporation  income  and 
declared   value    excess   profits    tax    return    (Form 

1120)  and  a  timely  excess  profits  tax  return  (Forai 

1121)  for  the  taxable  year  ended  May  31,  1943,  the 
taxable  year  involved  in  this  proceeding,  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California.  [23] 

III. 

Plaintiff  keeps  its  books  and  files  its  tax  returns 
on  the  basis  of  the  accrual  method  of  accounting 
and  on  the  basis  of  fiscal  years  ending  May  31. 

IV. 

Plaintiff  at  all  times  here  pertinent  has  been  en- 
gaged in  the  fish  cannery  business  and  has  main- 
tained its  offices  and  principal  place  of  business  at 
181  Fish  Harbor  Wharf,  Terminal  Island,  Los  An- 
geles, California,  within  the  jurisdiction  of  this 
Court. 

V. 

By  its  check  No.  16577,  dated  May  20,  1943,  plain- 
tiff paid  to  the  Treasurer  of  the  United  States  $97,- 
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215.00,  representing  the  exact  amount  of  certain 
alleged  overcharges  on  the  sale  by  plaintiff  of  cer- 
tain of  its  products  (canned  tuna),  i.e.,  single  dam- 
ages, in  settlement  of  claims  made  against  x^laintiff 
by  the  Office  of  Price  Administration. 

VI. 

On  its  tax  returns  (referred  to  in  paragi'aph  II 
above)  for  the  taxable  year  ended  May  31,  1943, 
plaintiff  deducted  the  amount  of  $97,215.00  as  an 
ordinary  and  necessary  business  expense. 

VII. 

On  January  28,  1947,  as  a  result  of  an  examina- 
tion by  agents  of  the  Bureau  of  Internal  Revenue, 
and  in  substantial  part  because  of  the  disallowance 
of  the  amount  of  $97,215.00  as  a  deduction,  addi- 
tional taxes  were  asserted  against  plaintiff. 
*****   ["24.1 

IX. 

On  October  14,  1949,  plaintiff  filed  Avith  Harry  C. 
Westover,  who  was  then  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  a 
timely  Claim  for  Refund  (Form  843)  in  the  form 
and  manner  as  required  by  law,  claiming  a  refund 
due  plaintiff  in  the  amoimt  of  $110,027.99,  plus  in- 
terest thereon  as  provided  by  law,  in  large  part  as 
a  result  of  the  disallowance  of  said  $97,215.00  as  a 
deduction. 

X. 

Said  Harry  C.  Westover  resigned  as  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Calif  or- 
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Ilia,  el'tVctivo  October  31,  1949,  and  was  not  in  said 
office  at  the  time  this  action  was  commenced. 

XI. 

A  period  of  more  than  six  months  had  elapsed 
since  the  filins^  of  said  Claim  for  Refund,  on  Oc- 
tober 14,  1949,  when  the  instant  action  was  com- 
menced by  the  filin^^  of  the  complaint  herein  on 
Februaiy  27,  1952,  and  plaintiff  had  not  then,  and 
has  not  yet  received  any  notice  from  the  Commis- 
sioner of  Internal  Revenue  that  any  action  has 
been  taken  with  respect  to  said  Claim  for  Refund. 

Schedule  of  Exhibits 
It  is  hereby  stipulated  that  the  following  docu- 
ments are  authentic  and  may  be  received  in  evi- 
dence without  any  foundation  being  laid  and  with- 
out prejudice  to  the  rights  of  any  party  herein  to 
object  to  their  relevancy,  materiality  or  competency: 

1.  Photostatic  copy  of  ''Complaint"  in  Civil  Ac- 
tion No.  2960-BH  entitled  Prentiss  M.  Brown  et  al. 
vs.  French  Sardine  Company,  filed  in  this  court  on 
June  3,  1943. 

2.  Photostatic  copy  of  "Stipulation"  in  Civil  Ac- 
tion No.  2960-BH  also  filed  on  Tune  3,  1943. 

3.  Photostatic  copy  of  'Mud.gment"  in  Civil  Ac- 
tion No.  2960-BH  also  filed  on  June  3,  1943. 

4.  Photostatic  copy  of  Maximum  Price  Regula- 
tion number  299,  issued  by  Leon  Henderson,  Ad- 
ministrator of  the  Office  of  Price  Administration, 
on  January  7,  1943. 

5.  Telegram    from    French    Sardine    Company, 
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Inc.,  to  Charles  M.  Elkington  dated  July  29,  1942. 

6.  Telegram  to  Charles  M.  Elkington  from 
French  Sardine  Company,  Inc.,  dated  August  10, 
1942. 

7.  Letter  from  the  French  Sardine  Company, 
Inc.,  by  A.  T.  Williams,  to  the  Office  of  Price  Ad- 
ministration, Los  Angeles,  California,  dated  Sep- 
tember 2,  1942. 

8.  Letter  to  Charles  W.  Triggs  from  French 
Sardine  Company,  Inc.,  by  Mr.  Williams,  dated 
September  24,  1942. 

9.  Letter  from  the  French  Sardine  Company, 
Inc.,  by  A.  T.  Williams,  to  Charles  W.  Triggs,  dated 
November  6,  1942. 

10.  Letter  from  the  French  Sardine  Company, 
Inc.,  by  A.  T.  Williams,  to  Office  of  Price  Admin- 
istration, Los  Angeles,  California,  dated  November 
16,  1942. 

11.  Letter  from  the  French  Sardine  Company, 
Inc.,  by  A.  T.  Williams,  to  Charles  W.  Triggs,  dated 
November  16,  1942.  [26] 

12.  Letter  from  French  Sardine  Company  by  A. 
T.  Williams  to  Chas.  W.  Triggs,  dated  December 
5,  1942. 

13.  Letter  from  French  Sardine  Company  by  A. 
T.  Williams  to  office  of  Price  Administration,  Los 
Angeles,  dated  December  5,  1942. 

14.  Letter  from  French  Sardine  Company,  Inc., 
by  Mr.  Williams  to  Charles  W.  Triggs  dated  April 
29,  1943. 

15.  Letter  from  Charles  W.  Triggs  to  A.  T.  Wil- 
liams dated  May  6,  1943. 
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16.  Letter  from  French  Sardine  Company,  Inc., 
by  Mr.  Williams,  to  Charles  W.  Triggs  dated  May 
6,  1943. 

17.  Letter  from  Charles  W.  Triggs  to  A.  T.  Wil- 
liams dated  May  19,  1943. 

18.  Letter  from  Charles  W.  Triggs  to  A.  T.  Wil- 
liams dated  July  7,  1943. 

Dated :  November  22,  1954. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.WYSHAK, 

Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK, 

Attorneys  for  Defendant 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION 

/s/  By  ARTHUR  McGREGOR, 

Attorneys  for  Plaintiff  [27] 

[Endorsed]:  Filed  Nov.  23,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPPLE:\rENTAL  PRETRIAL  STIPULATION 

OF  FACTS 

This  supplemental  pre-trial  stipulation  of  facts 
will  supplement  that  heretofore  entered  into  by  the 
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parties,  dated  November  22,  1954,  and  filed  with  the 
Court  on  November  23,  1954. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
coimsel,  without  prejudice  to  the  rights  of  any 
party  herein  to  introduce  additional  evidence  not 
inconsistent  herewith,  and  without  prejudice  to 
their  right  to  object  to  materiality  or  relevancy  of 
any  of  the  facts  agreed  to  as  follows : 

I. 

Attached  hereto  and  marked  Exhibit  No.  1  is 
schedule  showing  the  amounts  of  income,  declared 
value  excess  profits  tax  and  excess  profits  tax,  and 
interest,  which  plaintiff  has  paid  to  the  Collector 
of  Internal  Revenue  for  the  6th  District  of  Cali- 
fornia for  the  fiscal  year  ended  May  31,  1943,  to- 
gether with  the  dates  of  payment  and  the  post  war 
refunds  and  adjustments.  [28] 

II. 

On  the  24th  day  of  April,  1953,  at  a  regular  meet- 
ing of  the  Board  of  Directors  of  The  French  Sar- 
dine Company  of  California,  the  name  of  plaintiff 
corporation  was  changed  to  Star-Kist  Foods,  Inc., 
by  resolution  approved  by  the  shareholders  of  plain- 
tiff corporation. 

Schedule  of  Exhibits 
It  is  hereby  stipulated  that  the  following  docu- 
ments are  authentic  and  may  be  received  in  evi- 
dence without  any  foundation  being  laid  and  with- 
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out  prejudice  to  the  rights  of  any  party  herein  to 
object  to  their  relevancy,  materiality  or  compen- 
tency.  The  documents  listed  follow  in  numerical 
order  those  listed  in  the  Schedule  of  Exhibits  pre- 
"sdously  filed  herein  on  November  23,  1954: 

Photostatic  copy  of  the  following  Price  Regula- 
tions : 

19.  General  Maximum  Price  RegTilation  issued 
April  28,  1942. 

20.  Maximum  Price  Regulation  237,  issued  Oc- 
tober 10,  1942. 

21.  Maximum  Price  Regulation  184,  issued  July 
23,  1942. 

22.  Maximum  Price  Regulation  209,  effective  Au- 
gust 31,  1942. 

23.  Maximum  Price  Regulation  247,  issued  Oc- 
tober 24,  1942. 

24.  Maximum  Price  Regulation  252,  issued  Oc- 
tober 30,  1942. 

25.  Maximum  Price  Regulation  265,  issued  No- 
vember 9,  1942. 

26.  Maximum  Price  Regulation  277,  issued  No- 
vember 28,  1942. 

27.  ^laximum  Price  Regulation  366,  issued  April 
13,  1943. 

28.  Copy  of  United  States  Corporation  Income 
and  Declared  Vahie  Excess  Profits  Tax  Return 
(Form  1120)  filed  by  plaintiff  for  the  fiscal  year 
ending  May  31,  1943. 

29.  Copy  of  United  States  Corporation  Excess 
Profits  Tax  Return  (Form  1121)  filed  by  plaintiff 
for  the  fiscal  year  ending  May  31,  1943. 
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30.    Copy  of  Claim  for  Refund  (form  843)  filed 
by  [29]  plaintiff  on  October  14,  1949. 

Dated:  January  5,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.WYSHAK, 

Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK, 
Attorneys  for  Defendant 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION 

/s/  By   STAFFORD  R.  GRADY, 

Attorneys  for  Plaintiff  [30] 

[Endorsed] :    Filed  January  6,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

Date:  Jan.  7,  1955,  at  Los  Angeles,  Calif. 

Present :  Hon.  Leon  R.  Yankwich,  District  Judge ; 
Deputy  Clerk:  John  A.  Childress;  Reporter:  Don 
P.  Cram ;  Counsel  for  Plaintiff :  A.  Calder  MacKay, 
Arthur  McGregor,  Stafford  R.  Grady;  Counsel  for 
Defendant:  Robert  H.  Wyshak,  Asst.  U.S.  Atty. 

Proceedings:  For  further  trial. 

John  V.  Morris  and  John  P.  Tripps,  respectively, 
are  called,  sworn,  and  testify  for  plaintiff. 

Portions  of  deposition  of  Charles  W.  Triggs, 
taken  on  behalf  of  defendant  Aug.  5,  1954,  are  read 
into  evidence. 

Plf 's  Ex.  1  to  36  inch  are  admitted  in  evidence. 

Plaintiff  rests. 

Portion  of  Deposition  of  Charles  W.  Triggs, 
taken  on  behalf  of  plaintiff  Aug.  5,  1954,  is  read 
into  evidence  on  behalf  of  defendant. 

Defendant  rests. 

Attorneys   MacKay  and  Wyshak   argue   to   the 
Court. 

The  Court  makes  a  statement  and  finds  in  favor 
of  plaintiff. 

It  is  ordered  that  judgment  be  in  favor  of  plain- 
tiff; amount  to  be  computed  under  Rule  7. 

EDMUND  L.  SMITH, 
Clerk  [32] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  cause  having  come  on  for  trial  on  the 
6th  and  7th  days  of  January,  1955,  before  the 
Court,  the  Honoral^le  Leon  R.  Yankwich  sitting 
without  a  Jury;  pUiintiff  having  been  represented 
by  its  counsel,  Mackay,  McGregory,  Reynolds  & 
Bennion,  through  A.  Calder  Mackay,  Arthur  Mc- 
Gregor and  Stafford  R.  Grady,  and  the  defendant 
having  been  represented  by  its  counsel,  Laughlin  E. 
Waters,  United  States  Attorney  for  the  Southern 
District  of  California,  and  Robert  H.  Wyshak,  As- 
sistant United  States  Attorney;  and  after  having 
considered  the  pleadings,  the  stipulations,  the  oral 
and  documentary  evidence  adduced,  the  memo- 
randa and  the  oral  arguments  of  counsel  for  the 
respective  parties,  the  Court  hereby  makes  the  fol- 
lowing Findings  of  Fact  and  Conclusions  of  Law : 

Findings  of  Fact 
I. 

Plaintiff  was  incorporated  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  on  November 
20,  1917,  as  The  French  [33]  Sardine  Company  of 
California.  On  April  24,  1953,  the  name  of  plaintiff 
corporation  was  changed  to  Star-Kist  Foods,  Inc. 
At  all  times  since  its  incorporation,  plaintiff  has 
been  engaged  in  the  fish  cannery  business,  its  prin- 
cipal products  being  canned  sardines,  mackerel  and 
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tuna.  Plaintiff  purchases  raw  fish  by  the  ton  from 
fishermen,  cans  the  fish  and  sells  it  to  customers 
(who  then  resell  it  to  consumers)  through  brokers. 
Plaintiff  maintains  its  offices  and  principal  place  of 
business  at  181  Fish  Harbor  Wharf,  Tenninal  Is- 
land, Los  Angeles,  California,  within  the  jurisdic- 
tion of  this  Court. 

II. 

Plaintiff  keex^s  its  books  and  files  its  tax  returns 
on  the  basis  of  the  accrual  method  of  accounting, 
and  on  the  basis  of  fiscal  years  ending  May  31. 
Plaintiff  filed  a  timely  corporation  income  and  de- 
clared value  excess  profits  tax  return  (FoiTn  1120), 
and  a  timely  excess  profits  tax  return,  for  the  fis- 
cal year  ended  May  31,  1943,  the  taxable  year  in- 
volved in  this  proceeding,  with  the  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Califor- 
nia, and  paid  the  taxes  shown  due  thereon.  The 
Schedule  of  Income,  Declared  Value  Excess  Profits 
and  Excess  Profits  Taxes  Paid  and  Post  War  Re- 
funds and  Adjustments  for  the  taxable  year  ended 
May  31,  1943,  (Exhibit  No.  1  attached  to  Supple- 
mental Pre-Trial  Stipulation  of  Facts)  is  incor- 
porated herein  by  this  reference. 

III. 

By  its  check  nmnber  16577,  dated  May  20,  1943, 
plaintiff  paid  to  the  Treasurer  of  the  United  States, 
$97,215.00,  representing  the  exact  amount  of  cer- 
tain alleged  overcharges  on  the  sale  ])y  ]^hiintiff  of 
certain  of  its  products  (canned  tuna),  i.e.,  single 
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damages,  in  settlement  of  claims  made  against  plain- 
tiff by  the  Office  of  Price  Administration.  [34] 

IV. 

On  its  tax  returns  (referred  to  in  paragraph  II 
above  for  the  taxable  year  ending  May  31,  1943) 
plaintiff  deducted  the  amount  of  $97,215.00  as  an 
ordinary  and  necessary  business  expense.  The 
Commissioner  of  Internal  Revenue  disallowed  the 
amount  of  $97,215.00  as  a  deduction;  additional 
taxes  were  asserted  against  and  paid  by  plaintiff. 

V. 

On  October  14,  1949,  plaintiff  filed  with  Harry 
C.  Westover,  who  was  then  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  a 
timely  claim  for  refund  (Form  843)  in  the  form 
and  manner  as  required  by  law,  claiming  a  refund 
of  taxes  alleged  therein  to  have  been  overpaid  (plus 
interest  thereon  as  provided  by  law)  in  large  part 
as  a  result  of  the  disallowance  of  said  $97,215.00  as 
a  deduction.  A  period  of  more  than  six  months  had 
elapsed  since  the  filing  of  said  claim  for  refund, 
when  the  instant  action  was  commenced  by  the  fil- 
ing of  the  complaint  herein  on  February  27,  1952; 
plaintiff  had  not  then  received  any  notice  from  the 
Commissioner  of  Internal  Revenue  that  any  action 
had  been  taken  with  respect  to  said  claim  for  re- 
fund; and  said  Westover  was  no  longer  in  office. 

YI. 

The  payment  of  $97,215.00,  referred  to  in  para- 
graph III  above,  to  the  Treasurer  of  the  United 
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States,  grew  out  of  the  following  circumstances: 
The  Emergency  Price  Control  Act  of  1942  was  ap- 
proved on  January  30,  1942,  and  pursuant  thereto, 
the  Administrator  of  the  Office  of  Price  Adminis- 
tration (frequently  hereinafter  referred  to  as  OP  A) 
issued  the  General  Maximum  Price  Regulation 
frequently  hereinafter  referred  to  as  GMPR).  This 
regulation  fixed  the  price  at  which  the  plaintiff 
could  sell  its  products  at  the  same  price  at  which 
it  had  sold  them  during  the  month  of  March,  1942. 

VII. 

Plaintiff  had  not  sold  fancy  light  meat  tuna  dur- 
ing March,  1942,  and  it  was,  therefore,  required, 
under  the  temis  of  GMPR,  to  adopt  as  its  ceiling 
price  for  that  commodity,  the  price  which  was 
charged  during  March,  1942,  by  its  nearest  com- 
petitor. There  was  some  dispute  and  confusion 
among  plaintiff's  officials  as  to  who  was  plaintiff's 
nearest  competitor.  A.  T.  Williams,  plaintiff's  sales 
manager,  chose  Van  Camp  Sea  Food  Company,  out 
of  an  abundance  of  caution ;  because  Van  Camp  had 
the  lowest  price  in  the  industry,  i.e.,  $11.00  per  case 
on  fancy  light  meat  tuna,  basis  48/i/2'«-  Plaintiff's 
legal  counsel,  John  Morris,  Esq.,  was  consulted 
about  the  choice  of  Van  Camp  as  plaintiff's  nearest 
competitor,  and  he  advised  that  other  canners  were 
more  closely  comparable  with  plaintiff  than  was 
Van  Camp,  and  that  the  ceilings  of  these  other  can- 
ners, which  ceilings  were  higher  than  Van  Camp's, 
should  be  taken  as  plaintiff's  ceilings.  Notwith- 
standing this  advice,  plaintiff  accepted  the  lowest 
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ceiling  price  in  the  industry  as  its  own.  Other  can- 
ners  had  ceiling  prices  on  this  same  product  several 
dollars  higher.  For  instance,  High  Seas  Tuna  Com- 
pany, of  San  Diego,  which  was  controlled  by  the 
same  individual  (Martin  J.  Bogdanovich)  who  con- 
trolled plaintiff,  had  a  ceiling  price  of  $14.00  per 
case  on  fancy  light  meat  tuna,  basis  48/i/^'s. 

VIII. 

No  ceilings  were  fixed  upon  the  price  of  raw  fish 
by  GIMPR.  As  a  result,  prices  which  canners  had  to 
pay  for  their  raw  material — fresh  fish — rose  rap- 
idly. This  was  true  in  many  kinds  of  fish,  including 
tuna.  For  instance,  by  the  end  of  1941,  yellowfin 
(tuna)  was  bringing  $130.00  per  ton.  Early  in  1942, 
the  price  jumped  to  $160.00  and  by  the  end  of  the 
season  the  price  had  advanced  to  $190.00.  Including 
bonuses  paid  fishermen,  the  1942  year  ended  with 
an  average  price  of  $200.00  per  ton.  [36]  This  sit- 
uation was  recognized  and  reflected  in  the  State- 
ment of  Considerations  issued  by  the  Administrator 
of  OPA  when  the  price  of  fresh  tuna  fish  was 
finally  fixed  by  Regulation  No.  366  issued  on  April 
13,  1943. 

IX. 

Plaintiff  was  caught  in  an  economic  bind.  It  was 
required  to  sell  its  canned  fancy  light  meat  tuna  for 
$11.00  per  case,  the  lowest  price  in  the  industry; 
but  it  was  simultaneously  required  to  pay  rapidly 
rising  prices  in  order  to  procure  raw  fish. 
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X. 

This  situation,  i.e.,  the  widely  vaiying  ceiling 
prices  which  various  canners  had  upon  the  same 
product  under  GMPR,  together  with  the  fact  that 
the  price  of  raw  fish  was  not  fixed,  and  constantly 
rising,  was  recognized  in  the  summer  of  1942  as  an 
inequitable  one  by  the  officials  of  the  OP  A,  includ- 
ing Charles  W.  Triggs,  who  was  then  the  head  of 
the  Fish  Section  of  the  Office  of  Price  Administra- 
tion in  Washington.  Triggs  proposed  to  remedy 
this  situation  by  issuing  a  regulation  fixing,  at  a 
definite  dollar  and  cents  figure,  the  price  at  which 
all  canners  would  be  required  to  sell  the  same  prod- 
uct, and  also  by  fixing  the  price  which  fishermen 
could  charge  for  the  raw  fish. 

XI. 

For  the  purpose  of  obtaining  some  relief  from 
this  inequitable  situation,  plaintiff's  sales  manager, 
Williams,  was  in  constant  touch  with  OP  A  officials 
in  Washington  during  the  Summer  and  Fall  of 
1942.  He  made  several  trips  to  Washington  to  con- 
fer with  Triggs  concerning  the  matter;  he  spoke 
with  Triggs  frequently  over  the  long  distance  tele- 
phone ;  and  he  wrote  Triggs.  Triggs  was  of  the  finn 
belief  that  plaintiff  was  in  a  bad  position  and  ad- 
vised Williams  that  a  new  regulation,  which  would 
give  plaintiff  relief,  could  be  expected  momentarily ; 
and  gave  Williams  reason  [37]  to  believe  that  the 
expected  new  dollar  and  cents  ceiling  price  for  fancy 
light  meat  tuna  would  be  $12.00  per  case,  basis 

48/1/2^3. 
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XII. 

New  dollar  and  cents  ceiling  prices  were  fixed 
on  several  canned  fish  products  during  the  late 
Siumner  and  Fall  of  1942,  by  issuance  of  the  follow- 
ing regulations : 

Re,gulation 

No.  Date  Product 

184  July  23, 1942  Maine  Sardines 

209  Aug.  31, 1942  California  Sardines 

247  Oct.  24, 1942  Domestic  Canned  Crab  Meat 

252  Oct.  30, 1942  Vinegar  Cured  Herring 

265  Nov.    9,1942  Salmon 

277  Nov.  28, 1942  Mackerel 

The  ceiling  prices  fixed  by  these  regulations  were 
higher  than  the  lowest  ceilings  under  GMPR.  For 
instance.  Regulation  No.  209,  effective  August  31, 
1942,  fixed  the  prices  at  which  plaintiff  was  entitled 
to  sell  its  sardines  at  figures  which  averaged  20.9% 
higher  than  the  ceiling  price  which  plaintiff  had 
had  under  GMPR. 

XIII. 

While  awaiting  the  new  anticipated  dollar  and 
cents  ceiling  on  canned  tuna,  plaintiff  accumulated 
a  rather  large  inventory  with  a  value  of  over  a  half 
million  dollars.  During  the  last  week  in  August 
and  the  first  three  weeks  of  September,  1942,  plain- 
tiff shipped  about  40  carloads  of  canned  tuna  with- 
out invoicing  it.  Toward  the  end  of  September, 
plaintiff's  cash  position  became  relatively  low. 
Whereas  plaintiff's  cash  expenditures  averaged  ap- 
proximately $235,000.00  per  week  during  the  sar- 
dine season  months  of  October  through  December, 
1942,  plaintiff  had  on  hand  cash  in  the  amount  of 
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$144,919.07  as  of  September  24,  1942 ;  i.e.,  less  than 
a  week's  supply  to  pay  plant  payroll,  trade  ac- 
counts, fishermen  accounts  and  other  cash  require- 
ments. [38] 

XIV. 
Faced  with  this  situation,  Williams  consulted 
Triggs  and  was  advised  that  the  expected  dollar 
and  cents  ceiling  on  tuna  would  be  issued 
shortly;  that  inasmuch  as  OPA  was  allowing  in- 
creased prices  on  other  canned  fish,  plaintiff  would 
not  be  taking  any  chances  by  raising  its  price ;  that 
he  (Triggs)  would  support  anything  plaintiff  might 
do  within  reason.  Plaintiff's  legal  counsel,  John 
Morris,  was  consulted  concerning  what  steps  plain- 
tiff might  take.  He  advised  that  tuna  might  be  both 
canned  and  sold  through  the  High  Seas  Tuna  Pack- 
ing Company  in  San  Diego  at  a  $14.00  per  case 
ceiling,  since  both  plaintiff  and  High  Seas  were 
controlled  by  the  same  individual,  Martin  J.  Bogda- 
novich.  However,  Mr.  Bogdanovich  decided  against 
this  course,  because  he  did  not  want  to  profiteer 
because  of  the  war.  Morris  also  considered  the  fol- 
lowing matters:  The  admittedly  inequitable  situa- 
tion in  which  plaintiff  found  itself  with  the  lowest 
ceiling  in  the  industry  under  GMPR;  the  possibil- 
ity that  plaintiff's  ceiling  was  really  not  $11.00  a 
case  on  fancy  light  meat  tuna  because  of  his  opin- 
ion that  Van  Camp  was  not  plaintiff's  nearest  com- 
petitor; the  pronouncements  from  government 
officials  in  Washington,  and  particularly  one  by 
Secretary  Wicard  that  inequities  under  GMPR 
would  be  corrected  as  rapidly  as  possible,  but  that 
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nothing  in  it  should  retard  production;  and  the 
assurances  from  Triggs ;  and,  ])ased  upon  these  con- 
siderations and  others,  Morris  advised  plaintiff  that 
in  his  opinion  it  would  be  proper  to  invoice  plain- 
tiff's customers,  at  $12.00  per  case  of  fancy  light 
ni(>at  tuna,  basis  48/V2's,  and  place  the  following  no- 
tation upon  the  invoice: 

"Please  remit  in  accordance  with  this  invoice.  If 
OPA  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  31,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1.00  per  case  less  on 
48/1/2 's  [39]  and  $2.00  per  case  less  on  48/1's,  and 
will  refund  you  accordingly." 

XV. 

In  accordance  with  this  advice  plaintiff,  on  and 
after  September  24,  1942,  invoiced  its  customers 
with  the  notation  indicated  above.  Plaintiff  also 
sent  a  mimeographed  announcement  to  all  of  its 
customers  on  September  24,  1942,  explaining  its 
action.  On  the  same  day  plaintiff  by  letter  advised 
Triggs  of  the  action  taken. 

XVI. 

Due  to  delays  in  the  Washington  office  of  OPA, 
the  expected  regulation  fixing  a  dollar  and  cents 
price  on  canned  tuna  was  not  issued  until  January 
7,  1943.  On  that  date,  by  Regulation  No.  299,  the 
OPA  fixed  the  ceiling  price  on  fancy  light  meat 
tuna  at  $12.00  ])er  case,  basis  48/V2's,  i.e.,  at  exactly 
the  price  at  which  plaintiff  had  invoiced  its  cus- 
tomers. 
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XVII. 

Thereafter,  the  local  (Los  Angeles)  enforcement 
office  of  the  OPA  conducted  an  investigation  of 
plaintiff's  sales  of  canned  tuna  during  the  period 
from  September  24,  1942,  until  the  new  regulation 
was  issued  in  January,  1943,  and  determined  that 
plaintiff  had  overcharged  its  customers  $97,215.00 
on  sales  of  canned  tuna.  Conferences  were  had  be- 
tween officials  of  plaintiff  and  enforcement  officials 
of  the  Los  Angeles  office  of  the  OPA.  Plaintiff's 
representatives  were  told  that  they  had  violated 
GMPR,  although  they  did  not  violate  the  intent  or 
purpose  of  the  Act ;  that  in  view  of  the  extenuating 
circumstances,  the  OPA  would  consider  the  matter 
closed  if  plaintiff  would  present  them  (the  OPA 
enforcement  officials)  with  a  check  in  favor  of  the 
Treasurer  of  the  United  States  for  the  exact 
amount  of  the  overcharge,  as  a  contribution  to  the 
war  effort.  Plaintiff  thereupon  made  the  payment, 
dated  May  20,  1943,  in  the  amount  of  $97,215.00  to 
the  Treasurer  of  [40]  the  United  States.  Plaintiff's 
officers  also  signed  a  waiver  of  answer  and  consent 
judgment  in  an  action  to  restrain  future  violations, 
which  action  was  thereafter,  on  June  3,  1943,  filed 
by  the  OPA,  in  this  Court  against  plaintiff. 

XVIII. 

The  action  of  the  Los  Angeles  enforcement  offi- 
cials of  OPA  in  accepting  single  damages,  instead 
of  suing  plaintiff  for  treble  damages,  was  approved 
in  the  Washington  office  of  OPA  by  Herman  A. 
Greenberg,  who  was  then  Chief  of  Enforcement  of 
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the  Meat  and  Dairy  Products  Section  of  the  Food 
Enforcement  Branch  of  OPA,  after  investigation, 
inchiding  a  review  of  the  correspondence  between 
plaintiff  and  Triggs,  and  a  conference  with  Triggs 
in  Washington.  Single  damages  were  accepted  be- 
cause it  was  considered  that  ])1aintiff's  violation  was 
inadvertent  and  not  willful ;  that  plaintiff  had  acted 
in  good  faith  and  had  taken  reasonable  precautions 
to  comply  with  the  law. 

XIX. 

The  payment  by  plaintiff  to  the  Treasurer  of  the 
United  States  in  the  amount  of  $97,215.00  on  May 
20,  1943,  was  made  in  circumstances  which  are  in- 
consistent with  an  intention  to  violate  the  Emer- 
gency Price  Control  Act  of  1942  and  the  RegTilations 
issued  thereunder,  and  inconsistent  with  a  lack  of 
due  care  to  conform  to  the  law  and  regulations; 
plaintiff  acted  in  good  faith  and  took  reasonable 
precautions  to  avoid  violating  the  law  and  regula- 
tions; the  payment  was  a  method  of  preventing 
unjust  enrichment  by  plaintiff  as  a  result  of  the 
overcharge,  and  it  did  not  constitute  a  penalty ;  and 
allowance  of  said  payment  as  a  deduction  would  not 
frustrate  enforcement  of  the  applicable  law  or  reg- 
ulations and  would  not  violate  public  policy.  Plain- 
tiff is  entitled  to  deduct  the  amount  of  $97,215.00 
as  an  ordinary  and  necessary  business  expense  for 
the  fiscal  year  ended  May  31,  1943.  [41] 

XX. 

As  a  result  of  the  Commissioner  of  Internal  Rev- 
enue's erroneous  and  illegal  action  in  disallowing 
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the  said  amount  of  $97,215.00  as  a  deduction,  plain- 
tiff has  made  overpayments  of  declared  value  ex- 
cess profits  tax  and  excess  profits  tax  and  interest 
thereon  for  the  taxable  year  ended  May  31,  1943, 
and  is  entitled  to  a  refund  of  said  amounts  plus 
interest  thereon  as  provided  by  law. 

Conclusions  of  Law 
I. 
The  Court  has  jurisdiction  of  this  action  and  of 
the  parties  hereto. 

II. 
The  amount  of  $97,215.00  paid  by  plaintiff  to  the 
Treasurer  of  the  United  States  on  May  20,  1943, 
constitutes  an  ordinary  and  necessary  business  ex- 
pense incurred  in  its  trade  or  business,  within  the 
purview  of  Section  23  (a)  (1)  (A)  of  the  Internal 
Revenue  Code  of  1939,  and  plaintiff  is  entitled  to  a 
deduction  in  that  amount  in  computing  its  income, 
declared  value  excess  profits  tax  and  excess  profits 
tax  for  the  fiscal  year  ended  May  31,  1943. 

III. 

Plaintiff  filed  a  timely  and  valid  claim  for  refund 
of  taxes  and  interest  overpaid  as  a  result  of  the 
Commissioner  of  Internal  Revenue's  disallowance 
of  the  amount  of  $97,215.00  as  a  deduction,  and 
said  claim  for  refund  not  having  been  acted  upon 
within  six  months  thereafter,  the  instant  action, 
based  upon  the  facts  and  grounds  set  forth  in  said 
claim  for  refund,  was  duly  commenced  within  the 
period  allowed  by  law.  [42] 


48  United  States  of  Ajn erica  vs. 

IV. 

The  name  of  plaintiff  corporation  was  duly 
changed  from  The  French  Sardine  Company  of 
California  to  Star-Kist  Foods,  Inc.  on  April  24, 
1953. 

V. 

Plaintiff,  Star-Kist  Foods,  Inc.,  is  entitled  to  a 
jiidc^nent  against  the  United  States  of  America,  for 
a  refund  of  declared  value  excess  profits  tax  and 
excess  profits  tax  and  interest  overpaid  by  it  for 
the  fiscal  year  ended  May  31,  1943,  as  follows: 

Declared  Value  Excess  Profits  Tax 

Overpayment  of  tax— July  29,  1948  $12,710.40 

Overassessment  not  allowed— July  29, 1948        121.98 


12,832.38 
Overpayment  of  interest  3,639.01 


$16,471.39 
Refimd:  $16,471.39  plus  interest  on  $16,349.41  from 
July  29,  1948,  and  interest  on  $121.98  from  May 
15,  1944. 

Excess  Profits  Tax : 
Overpayment  of  tax— October  19,  1951      $34,598.38 
Overpayment  of  Interest— Jan.  31,  1952      17,507.20 


$52,105.58 
Overpayment  of  Tax— July  29,  1948  $32,887.34 

Overpayment  of  Interest— July  29,  1948       9,894.71 

$42,782.05 
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Refund:  $42,782.05  plus  interest  thereon  from  July 
29,  1948;  and  $52,105.58  plus  interest  on  $34,- 
598.38  from  October  19,  1951,  and  interest  on 
$17,507.20  from  January  31,  1952.  [43] 

Interest  shall  be  at  the  rate  of  six  per  cent  per 
annum  and  shall  run  from  the  date  indicated  until 
a  date  preceding  the  issuance  of  the  refund  check 
by  not  more  than  thirty  days. 

Dated  this  3rd  day  of  February,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge      [44] 

[Endorsed] :  Lodged  Jan.  21,  1955. 
[Endorsed] :  Filed  Feb.  3,  1955. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  OBJECTIONS  TO  PROPOSED 
FINDINGS  OF  FACT 

Defendant  objects  to  certain  of  the  plaintiff's  pro- 
posed findings  of  fact  as  follows: 

I. 

Proposed  Finding  of  Fact  No.  Ill  is  as  follows: 
"By  its  check  number  16577,  dated  May  20,  1943, 
plaintiff  paid  to  the  Treasurer  of  the  United  States, 
$97,215.00,  representing  the  exact  amount  of  cer- 
tain alleged  overcharges  on  the  sale  by  plaintiff  of 
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certain  of  its  products  (canned  tuna),  i.e.,  single 
damages,  in  settlement  of  claims  made  against 
plaintiff  hy  the  Office  of  Price  Administration." 

This  proposed  finding  speaks  of  "certain  alleged 
overcharges."  It  is  submitted  that  there  is  no  ques- 
tion but  that  there  was  an  overcharge  and  that  sub- 
sequent findings  so  indicate  [46]  and  are  consistent 
with  this  objection. 

II. 

Proposed  Finding  of  Fact  No.  IX  is  as  follows: 
"Plaintiff  was  caught  in  an  economic  bind.  It  was 
required  to  sell  its  canned  fancy  light  meat  tuna 
for  $11.00  per  case,  the  lowest  price  in  the  industry; 
but  it  was  simultaneously  required  to  pay  rapidly 
rising  prices  in  order  to  procure  raw  fish." 

The  plaintiff  was  not  required  to  either  buy  or 
sell  tuna  under  GMPR  or  any  other  regulation. 
There  was  no  testimony  that  there  was  any  com- 
pulsion on  the  plaintiff  to  do  so.  This  finding  should, 
therefore,  be  omitted. 

III. 

The  first  sentence  of  proposed  Finding  of  Fact 
No.  XIV  is  as  follows: 

"Faced  with  this  situation,  Williams  consulted 
Triggs  and  was  advised  that  the  expected  dollar 
and  cents  ceiling  on  tuna  would  be  issued  shortly; 
that  inasmuch  as  OPA  was  allowing  increased  prices 
on  other  canned  fish,  plaintiff  would  not  be  taking 
any  chances  by  raising  its  price;  that  he  (Triggs) 
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would  support  anything  plaintiff  might  do  within 
reason." 

It  is  submitted  that  Triggs'  testimony  as  set  forth 
in  the  deposition  taken  on  behalf  of  the  defendant 
does  not  support  this  statement.  At  page  7  of  said 
deposition,  in  answer  to  the  question:  "Did  you 
make  a  commitment  to  themf  Answer:  "Well,  I 
might  have  made  the  statement  that  I  would  sup- 
13oi*t  anything  that  they  might  do  if  it  was  within 
reason.  That  would  be  logical  for  me  to  do.  Inasmuch 
as  we  were  allowing  increased  [47]  prices  on  other 
canned  fish,  I  might  possibly  have  made  the  state- 
ment they  wouldn't  be  taking  any  chances  or  some- 
thing of  that  kind."  As  can  be  seen,  Mr.  Triggs  was 
merely  stating  what  he  might  have  said  and  not 
what  his  memory  told  him  he  had  said.  Thus,  there 
is  nothing  in  his  testimony  to  support  this  finding. 


IV. 

The  first  three  sentences  of  proposed  Finding  of 
Fact  No.  XVII  are  as  follows: 

"Thereafter,  the  local  (Los  Angeles)  enforcement 
office  of  the  OPA  conducted  an  investigation  of 
plaintiff's  sales  of  canned  tuna  during  the  period 
from  September  24,  1942,  until  the  new  regulation 
was  issued  in  January,  1943,  and  determined  that 
plaintiff  had  overcharged  its  customers  $97,215.00 
on  sales  of  canned  tuna.  Conferences  were  had  be- 
tween officials  of  plaintiff  and  enforcement  officials 
of  the  Los  Angeles  Office  of  the  OPA.  Plaintiff's 
representatives  were  told  that  they  had  violated 
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GMPR,  although  they  did  not  violate  the  intent  or 
])iiil)ose  of  the  Act;  that  in  view  of  the  extenuating 
circumstances,  the  OPA  would  consider  the  matter 
closed  if  plaintiff  would  present  them  (the  OPA 
enforcement  officials)  with  a  check  in  favor  of  the 
Treasurer  of  the  United  States  for  the  exact  amount 
of  the  overcharge,  as  a  contribution  to  the  war 
effort." 

Those  representatives  of  the  Los  Angeles  En- 
forcement Office  of  the  OPA  who  conferred  with 
the  plaintiff  did  not  testify  on  behalf  of  either 
party.  There  is  no  evidence  whatsoever  to  substan- 
tiate the  finding  that  the  OPA  representatives  had 
told  the  plaintiff's  representatives  "that  they  had 
violated  G]\IPR,  although  they  did  not  violate  the 
intent  or  purpose  of  the  Act;"  [48]  This  sentence 
should,  therefore,  be  stricken. 

V. 

Proi)osed  Finding  of  Fact  No.  XVIII  is  as 
follows : 

"The  action  of  the  Los  Angeles  enforcement  offi- 
cials of  OPA  in  accepting  single  damages,  instead 
of  suing  x)hiintiff  for  treble  damages,  was  approved 
in  the  Washington  office  of  OPA  by  Herman  A. 
Greenberg,  who  was  then  Chief  of  Enforcement  of 
the  Meat  and  Dairy  Products  Section  of  the  Food 
Enforcement  Branch  of  OPA,  after  investigation, 
including  a  review  of  the  correspondence  between 
plaintiff  and  Triggs,  and  a  conference  with  Triggs 
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in  TVashington.  Single  damages  were  accepted  be- 
cause it  was  considered  that  plaintiff's  violation  was 
inadvertent  and  not  willful ;  that  plaintiff  had  acted 
in  good  faith  and  had  taken  reasonable  precautions 
to  comply  with  the  law." 

The  evidence  does  not  substantiate  the  finding 
that  "plaintiff's  violation  was  inadvertent  and  not 
willful;"  since  the  evidence  is  clear  that  the  plain- 
tiff's officials  had  accepted  a  $11.00  ceiling  and  knew 
that  they  were  selling  for  an  amount  in  excess  of 
this  ceiling.  The  violation  resulted  from  intentional 
rather  than  inadvertent  acts. 

VI. 

The  basis  for  the  objection  set  forth  in  paragraph 
V  is  also  applicable  to  the  first  sentence  of  proposed 
Finding  of  Fact  No.  XIX,  which  provides  as  fol- 
lows : 

"  The  payment  by  plaintiff  to  the  Treasurer  of  the 
United  States  in  the  amount  of  $97,215.00  on  May 
20,  1943,  was  made  in  circumstances  which  are  in- 
consistent with  an  intention  to  violate  the  Emer- 
gency Price  Control  Act  of  1942  [49]  and  the 
Regulations  issued  thereunder,  and  inconsistent  with 
a  lack  of  due  care  to  conform  to  the  law  and  regu- 
lations ;" 

The  i)laintiff's  officers  did  what  they  did  inten- 
tionally and  their  actions  constituted  a  violation  of 
the  Act. 
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Dated:  February  2,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.WYSHAK, 

Asst.  U.S.  Attorney 
/s/  ROBERT  H.  WYSHAK, 

Attorneys  for  Defendant  [50] 

Affidavit  of  Service  by  Mail  attached.  [51] 

[Endorsed] :  Filed  Feb.  2,  1955. 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  13867-Y 

STAR-KIST  FOODS,  INC.,  (formerly  THE 
FRENCH  SARDINE  COMPANY  OF  CALI- 
FORNIA) Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

This  cause  came  on  for  hearing  on  January  6  and 
7,  1955,  before  the  Honorable  Leon  R.  Yankwich, 
District  Judge,  presiding,  without  the  intervention 
of  a  Jury.  Plaintiff  was  represented  by  its  counsel, 
Mackay,  McGregor,  R(\vnolds  &  Bennion,  through 
A.  Calder  Mackay,  Arthur  McGregor  and  Stafford 
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R.  Grady,  and  defendant  was  represented  by  its 
counsel,  Laiighlin  E.  Waters,  United  States  Attor- 
ney for  the  Southern  District  of  California,  and 
Robert  H.  Wyshak,  Assistant  United  States  Attor- 
ney. The  Court  having  made  and  filed  its  Findings 
of  Fact  and  Conclusions  of  Law, 

It  is  hereby  ordered,  adjudged  and  decreed  that 
the  plaintiff,  Star-Kist  Foods,  Inc.,  have  and  re- 
cover against  the  defendant,  the  United  States  of 
America,  the  following  amounts: 

(1)  $59,253.44  plus  interest  on  $59,131.46  from 
July  29,  1948  and  interest  on  $121.98  from  May  15, 
1944.  [52] 

(2)  $52,105.58  plus  interest  on  $34,598.38  from 
October  19,  1951  and  interest  on  $17,507.20  from 
January  31,  1952. 

Interest  shall  be  at  the  rate  of  six  per  cent  per 
annum  and  shall  run  from  the  date  indicated  until 
a  date  preceding  the  issuance  of  the  refund  check 
by  not  more  than  thirty  days. 

Each  party  shall  bear  its  own  costs. 

Dated  this  3rd  day  of  February,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge      [53] 

Acknowledgment  of  Service  attached.  [54] 

[Endorsed] :  Lodged  Jan.  21,  1955. 

[Endorsed] :  Judgment  entered  and  filed  Feb.  3, 
1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Plaintiff  above  named  and  to  its  Attorneys, 
^lackay,  McGregor,  Reynolds  &  Bennion,  523 
West  Sixth  vStreet,  Los  Angeles  14,  California: 

You  and  each  of  you,  are  hereby  advised  that  the 
defendant,  United  States  of  America,  does  hereby 
ap]xv^l  to  the  Coui-t  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  order  for  judgment  in  favor  of  plain- 
tiff dated  and  entered  January  7,  1955,  in  the  above 
entitled  case. 

Dated:  This  8th  day  of  March,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.  WYSHAK, 
Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK, 

Attorneys  for  Defendant, 
United  States  of  America         [55] 

Affidavit  of  Service  by  Mail  attached.  [56] 

[Endorsed] :  Filed  March  8,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Plaintiff  above  named  and  to  its  Attorneys, 
Mackay,  McGregor,  Reynolds  &  Bennion,  523 
West  Sixth  Street,  Los  Angeles  14,  California: 

You  and  each  of  you,  are  hereby  advised  that  the 
defendant,  United  States  of  America,  does  hereby 
api^eal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  judgment  in  favor  of 
plaintiif  docketed  and  entered  February  3,  1955,  in 
the  above  entitled  case. 

Dated:  March  30,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.WYSHAK, 

Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK, 

Attorneys  for  Defendant  [57] 

Affidavit  of  Service  by  Mail  attached.  [58] 

[Endorsed] :  Filed  March  30,  1955. 
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[Title  of  Distnct  Court  and  Cause.] 

MOTION  FOR  EXTENSION  OF  TIME  TO 
DOCKET  CAUSE  ON  APPEAL  AND 
ORDER 

Comes  now  the  defendant-appellant,  and  moves 
the  Court  to  extend  the  time  to  docket  the  cause  on 
appeal  .50  days  under  Federal  Rule  Civil  Procedure 
73  (o)  upon  the  grounds  that  the  Attorney  General 
of  the  United  States  on  April  14,  1955,  requested  a 
50-day  extension  of  time  within  which  to  docket  the 
appeal  in  order  to  enable  the  Solicitor  General  of 
the  United  States  to  determine  whether  an  appeal 
should  be  taken. 

Dated:  This  15th  day  of  April,  1955. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.WYSHAK, 

Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK,  [59] 

Attorneys  for  Defendant- Appellant 

Order 

Good  cause  appearing  therefor: 

It  is  hereby  ordered  that  the  time  within  which 
to  file  the  record  and  docket  the  above  entitled  ap- 
peal, from  the  order  for  judgment  in  favor  of  plain- 
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tiff  entered  January  7,  1955,  in  tlie  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  be,  and  the 
same  hereby  is,  extended  to  and  including  June  6, 
1955. 

Dated:  This  15th  day  of  April,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge 
Presented  by: 

/s/  ROBERT  H.  WYSHAK, 

Assistant  United  States  Attorney      [60] 

Affidavit  of  Service  by  Mail  attached.  [61] 

[Endorsed] :  Filed  April  15,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  EXTENSION  OF  TIME  TO 
DOCKET  CAUSE  ON  APPEAL  AND 
ORDER 

Comes  now  the  defendant-appellant,  and  moves 
the  Court  to  extend  the  time  to  docket  the  above 
entitled  appeal  from  the  judgment  in  favor  of  plain- 
tiff docketed  and  entered  February  3,  1955,  50  days 
under  Federal  Rule  of  Civil  Procedure  73  (g)  for 
the  reason  that  the  Solicitor  General  of  the  United 
States  has  not  yet  determined  whether  an  appeal 
should  be  taken. 


GO  Ignited  States  of  America  vs. 

Dated:  This  3rcl  day  of  May,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.  WYSHAK, 

Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK,  [62] 

Attorneys  for  Defendant- Appellant 

Order 

Good  cause  appearin.2:  therefor: 

It  is  hereby  ordered  that  the  time  within  which 
to  file  the  record  and  docket  the  above  entitled  ap- 
peal from  the  judgment  in  favor  of  plaintiff  dock- 
eted and  entered  February  3,  1955,  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  be, 
and  tlie  same  herel)y  is,  extended  to  and  including 
June  28,  1955. 

Dated:  May  3rd,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge 
Presented  by: 

/s/  ROBERT  H.  WYSHAK, 

Assistant  United  States  Attorney      [63] 

Affidavit  of  Service  by  Mail  attached.  [64] 

[Endorsed] :  Filed  May  3,  1955. 
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[Title  of  District  Court  and  Cause.] 

APPELLANT'S  STATEMENT  OF  POINTS  TO 
BE  RELIED  UPON  ON  APPEAL 

Pursuant  to  the  provisions  of  Federal  Rule  of 
Civil  Procedure  75  (d),  appellant  hereby  designates 
the  follomng  points  upon  which  it  intends  to  rely 
on  its  appeal,  to-wit : 

(1)  The  Trial  Court  erred  in  adopting  the  Find- 
ings of  Fact  and  Conclusions  of  Law,  filed  Febru- 
aiy  3,  1955; 

(2)  The  Trial  Court  erred  in  adopting  the  Judg- 
ment docketed  and  entered  February  3,  1955; 

(3)  The  Trial  Court  erred  in  ordering  Judgment 
for  the  plaintiff  in  its  Minutes,  dated  January  7, 
1955; 

(4)  The  Trial  Court  erred  in  overiiiling  the  De- 
fendant's Objections  to  the  Proposed  Findings  of 
Fact,  filed  February  2,  1955; 

(5)  The  Trial  Court  erred  in  failing  to  find  that 
[65]  the  plaintiff  had  made  an  overcharge  in  the 
sum  of  $97,215.00  on  the  sale  of  certain  of  its 
products ; 

(6)  The  Trial  Court  erred  in  failing  to  find  that 
the  plaintiff's  violation  of  the  Emergency  Price 
Control  Act  of  1942  and  regulations  thereunder  was 
the  result  of  intentional  and  willful  acts  by  the 
plaintiff ; 
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(7)  The  Trial  Court  erred  in  failing  to  find  that 
the  i)ayment  by  plaintiff  to  the  Treasurer  of  the 
United  States  in  the  amount  of  $97,215.00  on  May 
20,  194:3,  was  the  result  of  intentional  acts  by  the 
l)laintiff:"  and  its  officers  with  full  knowledge  of  and 
witliout  regard  to  the  applicable  law  and  regulations 
under  the  Emergency  Price  Control  Act  of  1942; 

(8)  The  Trial  Court  erred  in  failing  to  find  that 
the  plaintiff  comprehended  the  applicable  law  and 
regulations  as  to  the  ceiling  prices  on  its  products 
and  knew  at  the  time  of  the  sales  in  question  that 
the  invoice  price  was  in  excess  of  the  ceiling  price; 

(9)  The  Trial  Court  erred  in  finding  that  the 
]^laintiff  was  required  to  sell  its  products  at  its 
ceiling  prices; 

(10)  The  Trial  Couii:  erred  in  finding  that  the 
plaintiff's  representatives  were  told  by  the  .  OPA 
Enforcement  Officials  in  Los  Angeles  that  they  had 
not  violated  the  intent  or  purpose  of  the  Act; 

(11)  The  Trial  Court  erred  in  finding  that  the 
plaintiff  took  reasonable  precautions  to  avoid  vio- 
lating the  OPA  law  and  regulations; 

(12)  The  Trial  Court  erred  in  finding  that  the 
allow^ance  of  the  $97,215.00  payment  as  a  deduction 
from  gross  income  did  not  frustrate  enforcement  of 
thv  applicable  law  and  regulations  and  did  not  vio- 
late public  policy;  [66] 

(13)  The  Trial  Court,  erred  in  finding  that  the 
payment  to  the  Treasurer  of  the  United  States  in 
the  amoimt  of  the  overcharge,  $97,215.00,  was  an 
ordinary  and  necessary  business  expense. 
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LAUGHLIN  E.  WATERS, 

United  States  Attorney 

EDWARD  R.  McHALE, 

Asst.  U.S.  Atty.,  Chief,  Tax  Division 

ROBERT  H.WYSHAK, 

Asst.  U.S.  Attorney 

/s/  ROBERT  H.  WYSHAK,  [67] 

Attorneys  for  Defendant- Appellant 

[Endorsed]  :  Filed  June  3,  1955. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
2/27/52 — Fid.  Compl.  for  Recovery  of  Taxes.  Issd. 

Sums.  Made  Report  J.  S.  5. 
2/29/52— Fid.  Sums.— Retn.  Svd. 
4/30/52 — Fid.  stip.  &  ord.  thereon  that  deft,  have 

to  &  incl.  6/27/52  to  answer. 
7/3/52 — Fid.  stip.  &  ord.  thereon  that  deft,  have  to 

&  incl.  8/26/52  to  answer. 
8/27/52— Fid.  stip.  &  ord.  thereon  that  deft,  have 
to  &  incl.  8/26/52  to  answer. 
10/24/52— Fid.  Answer. 
12/  2/52— Fid.  &  ent.  pre-trial  ord.  set  for  2/9/53, 

1 :30  p.m. 
12/11/52 — Fid.  mot.  &  fid.  ord.  thereon  cont.  pre- 
trial hrg.  to  5/11/53  at  1 :30  p.m. 
4/  6/53— Fid.  mot.  of  pltf.  &  ord.  that  pre-trial 

hrg.  to  be  contd.  to  7/13/53  10  a.m. 
6/  8/53— Fid.  Pltfs.  pretrial  memo  of  law. 
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6/16/53 — Fid.  stip.  &  ord.  thereon  that  pre-trial 
date  now  set  for  7/13/53  be  contd.  to 
9/14/53  at  10  a.m. 

8/10/53— Fid.  stip.  &  ord.  contg.  pre-trial  to  10 
a.m.,  12/14/53. 

11/12/53— Fid.  stip.  &  ord.  thereon  that  pre-trial 
now  set  for  12/14/53  be  contd.  to  4/- 
19/54. 

4/19/54 — Fid.  stip.  &  ord.  thereon  that  pre-trial 
now  set  for  4/19/54  be  cont.  to  5/17/54, 
10  a.m. 

r^/n/rA — Fid.  stix^.  &  ord.  thereon  that  pre-trial 
hearg.  now  set  for  5/17/54  be  cont.  to 
6/21/54,  10  a.m. 

6/17/54 — Fid.  stip.  &  ord.  contg.  pre-trial  proc.  to 
10  a.m.,  7/26/54. 

7/  2/54— Fid.  Deft's  Not.  of  tkg.  of  deposn.  on 
writt(^n   interrogs.   of   Chas.   W.   Triggs, 

7/20/54. 

7/12/54— Fid.  Pltf's  Mot.  to  enlarge  time  to  obj. 
to  interrogs.  set  for  3  p.m.,  7/12/54. 

7/12/54 — Fid.  pltf's  mot.  for  ord.  that  depos.  be 
tkn.  on  oral  exam,  or  for  Iv.  to  cross- 
examine  orally  &  for  other  relief,  with 
memo,  of  pts.  &  auths.  Fid.  affid.  of  A. 
Calder  Mackay.  Fid.  affid.  of  Roland  G. 
Swaffield.  [74] 

7/12/54— Fid.  not.  of  mot.  for  3  p.m.  7/12/54.  Ent. 
proc.  on  hrg.  mot.  Ent.  ord.  granting 
motion. 
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7/13/54 — Lodged  proposed  stip.  &  ord.  vacating 
deposns.  on  written  interrogs.  &  for  oral 
deposn.  Clias.  W.  Triggs. 

7/19/54— Fid.  Stip.  &  Ord.  thereon  vacating  de- 
posn. on  written  interrogs.  &  for  oral  de- 
posn. of  Clias.  W.  Triggs. 

7/22/54— Fid.  Stip.  &  Ord.  thereon  that  deposn.  of 
Chas.  W.  Trigg  now  set  for  7/19/54  be 
tkn.  wk.  commencg.  8/2/54.  Fid.  Stip.  & 
Ord.  thereon  that  pre-trial  hearg.  now  set 
for  7/26/54  be  contd.  to  9/27/54  at  10 
a.m. 

9/27/54— Pre-trial  hrg.  contd.  to  10  a.m.  10/4/54. 

9/28/54— Fid.  Stip.  &  Ord.  thereon  that  pre-trial 
hearg.  now  set  for  9/27/54  be  contd.  to 
10/4/54  at  10  a.m. 

9/30/54— Fid.  pre-trial  memo,  of  Law  by  USA. 
10/  4/54— Ent.  ord.  contg.  to  10  a.m.  11/8/54  pre- 
trial hrg. 
10/15/54— Fid.    depos.    Charles    W.    Triggs    tkn. 

8/5/54. 
11/  8/54 — Ent,  ord.  contg.  fnr.  pre-trial  to  10  a.m. 
11/22/54  ent.   ord.  settg.   for  trial  9:30 
a.m.  12/10/54. 
11/23/54 — Ent.  ])roc.  on  fnr,  pre-trial  hrg. ;  fid.  pre- 
trial   stip.   of   facts;   fid.   plf's   pre-trial 
stmt,    of   issues.    Ent.    ord,    contg.    trial 
from  12/10/54  to  10  a.m.  12/20/54. 
12/16/54— Ent.  ord.  contg.  trial  to  2  p.m.  1/3/55. 

1/  3/55— Ent.  ord.  vacating  trial  date  of  today  & 
contd.  to  10  a.m.  1/10/55  for  resetting. 

1/  5/55 — Fid.  supp.  pre-trial  memo,  of  law  of  plf. 
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1/  6/55 — Ent.  ord.  off  cal.  for  trial  &  placed  on 
cal.  10  a.m.,  1/10/55  for  setting.  Ent. 
I)rocs.  trial  ])ef.  J.  Yankwieh.  Fid.  dfts. 
trial  memo.  Fid.  siippl.  pre-trial  stip.  of 
facts.  Ent.  ord.  all  procs.  be  held  under 
true  name  plf.  which  is  now  "Star-Kist 
Foods,  Inc."  Fid.  ex.  Ent.  ord.  contg. 
1/7/55.  fur.  trial. 

1/  7/55 — Ent.  procs.  (Y)  fur.  trial.  Ent.  ord. 
jgmt.  be  favor  plf.  amt.  to  be  computed 
under  local  rule  7. 

1/11/55— Fid.  Ord.  trfg.  case  to  Ct.  of  Hon.  Leon 
R.  Yankwieh  for  all  fur.  prcdgs.  per 
Rule  2.  Attys.  Ntfd. 

1/21/55 — Lodged  proposed  findings  fact  &  concls. 
law;  &  lodged  proposed  ngnit. 

1/26/55 — Ent.  ord.  dft.  hv.  fur.  extension  time 
until  5  p.m.,  2/2/55  to  present  objs.  to 
prop,  findgs.  &  jgmt.  [75] 

2/  2/55 — Fid.  Deft's  objs.  to  proposed  findings. 

2/  3/55— Fid.  finds,  fact  &  concls.  law  &  fid,  dktd. 
&  ent.  judg.  fv.  plf.  &  against  deft,  in 
amts.  of  $59,253.44  and  $52,105.58  with 
int.  etc..  Not.  attys.  JS6. 

3/  8/55— Fid.  USA's  not.  of  appeal  with  affid.  of 
svce.  by  mail  as  to  Mackay,  McGregor, 
Reynolds  &  Bennion,  728  Pac.  Mut. 
Bldg.,  523  "W.  6th  St.,  LA  14,  Calif. 

3/30/55— Fid.  deft's  Not.  of  Appeal.  Mid.  copies 
to  Mackay,  McGregor,  Reynolds  &  Ben- 
nion, 728  Pac.  Mut.  Bldg.,  LA  14. 
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4/15/55— Fid.  Mot.  of  USA  for  extension  of  time 

to  docket  cause  on  appeal  to  &  incldg. 

6/6/55  &  ord.  thereon  together  with  affid. 

of  svce.  by  mail. 
5/  3/55— Fid.  defts.  mot.  with  ord.  thereon  that 

sd.  deft.  hv.  time  in  which  to  dkt.  appeal 

extended  50  days. 
6/  3/55 — Fid.   USA's   designation   of   contents   of 

record  on  appeal.  Fid.  appelts.  stmt,  of 

pts.  to  be  relied  upon  on  appeal. 
6/  9/55 — Fl.  plf-appellees  desig.  of  addl.  contents 

of  rec.  on  appeal. 
6/20/55 — Fid.  reporter's  Transc.  of  procs.  for  1/6, 

1/7/55.  [76] 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  71,  inclusive,  contain  the  original 

Complaint ; 

Summons ; 

Defendant's  Answer; 

Pre-Trial  Stipulation  of  Facts; 

Supplemental  Pre-Trial  Stipulation  of  Facts; 

Findings  of  Fact  and  Conclusions  of  Law; 

Defendant's  Objections  to  Proposed  Findings  of 
Fact ; 
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Jiulgmcnt ; 

Notice  of  Ai)i)oal  filed  March  8,  1955; 

Notice  of  Appeal  filed  March  30,  1955; 

Motion  for  PLxtension  of  Thne  to  Docket  Cause 
on  Appeal  and  Order;  filed  April  15,  1955; 

Motion  for  Extension  of  Time  to  Docket  Cause 
on  A])peal  and  Order  filed  May  3,  1955; 

Ai)i)ellant's  Statement  of  Points  to  be  Relied 
upon  on  Appeal; 

Designation  of  Contents  of  Record  on  Appeal; 

Plaintiff's- Appellant's  Designation  of  Additional 
Contents  of  Record  on  Appeal,  which,  together  with 
a  full,  true  copy  of  the  Minutes  of  the  Court  had 
on  January  7,  1955 ;  one  i3hotostatic  copy  of  Docket 
Entries;  one  volmne  of  reporter's  transcript  of  pro- 
ceedings had  on  January  6  and  7,  1955;  and  plain- 
tiff's exhibits  1  to  36,  inclusive;  all  in  said  cause; 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $1.60, 
which  sum  has  not  been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  22nd  day  of  June,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  By    CHARLES  E.  JONES, 
Deputy 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

Civil  1^0.  13867-Y 

STAR-KIST  FOODS,  INC.,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,      Defendant. 

TRANSCRIPT  OF  PROCEEDINGS  (Partial) 

Los  Angeles,  California,  January  6,  1955 

Honorable  Leon  R.  Yankwich,  Judge  presiding. 

Appearances:  For  the  Plaintiff:  Messrs.  Mackay, 
McGregor,  Reynolds  &  Bennion,  by  A.  Calder  Mac- 
Kay;  Arthur  McGregor  and  Stafford  Grady,  523 
W.  6th  St.,  Los  Angeles,  Calif.  For  the  Defendant: 
Laughlin  E.  Waters,  U.  S.  Attorney,  by  Edward  R. 
McHale,  Chief,  Tax  Division;  Robert  H.  Wyshak, 
Asst.  U.  S.  Attorney.  [1*] 

Thursday,  January  6,  1955,  3:20  p.m. 

***** 

HERMAN  A.  GREENBERG 

called  as  a  witness  by  the  plaintiff,  being  first 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:    What  is  your  name,  please? 

The  Witness:  Herman  A.  Greenberg,  G-r-e-e-n- 
b-e-r-g. 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Direct  Examination 
By  Mr.  Grady: 

Q.    What  is  your  occupation? 

A.     I  am  a  lawyer. 

Q.    Are  you  practicing  law  now? 

A.     I  am,  sir. 

Q.    Where?  A.    Washington,  D.C. 

Q.  Would  you  give  us  a  brief  siunmary  of  your 
educational  background?  Where  did  you  graduate 
from  law  school? 

The  CoTirt :  I  don't  think  that  is  material.  Were 
you  with  the  OPA  before? 

The  Witness:     Yes,  sir. 

The  Court:  He  is  not  testifying  as  an  expert,  so 
let's  eliminate  that  and  let's  get  down  to  his  official 
capacity  so  as  to  see  what  part  he  had  in  this  and 
how  far  he  is  competent  to  testify  as  to  official 
policy.  Not  that  I  [3]  wouldn't  like  to  hear  it.  I  al- 
ways like  to  hear  the  educational  background  of 
Government  men.  I  think  there  are  some  very  fine 
men  who  perform  Government  service  despite  the 
preseiit  attitude  about  men  m  the  Government  serv- 
ice. So  let  us  eliminate  that. 

Mr.  Grady:     Yes,  your  Honor. 

Q.  By  IMr.  Grady:  Mr.  Greenberg,  you  were 
associated  with  the  Office  of  Price  Administration 
during  1942  and  1943,  were  you  not? 

A.    Yes,  sir. 

Q.     Tn  what  capacity? 

A.  During  1942  and  part  of  '43  I  was  chief  of 
the  Meat   and  Dairv  Branch   of  the  Enforcement 
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Division,  and  shortly  thereafter  became  the  director 

of  the  Food  Enforcement  Division  of  the  OPA. 

Q.  What  were  your  responsibilities  in  those  two 
j)ositions  ? 

A.  As  far  as  number  of  commodities  are  con- 
cerned, or 

Q.    Just  generally. 

A.  Well,  the  responsibility  was  the  overall  su- 
pervision of  the  enforcement  of  the  regulations  re- 
ferring to  food. 

Q.  Was  tuna,  canned  tuna  fish  one  of  the  prod- 
ucts which  came  under  your  jurisdiction? 

A.    Yes,  sir.  [4] 

Mr.  Grady:  I  would  like  to  have  this  document 
marked  for  identification,  please. 

The  Clerk :  Plaintiff's  Exhibit  1  marked  for  iden- 
tification only. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  1  for  identification.) 

Mr.  Wyshak;    May  I  see  it,  counsel? 

(Whereupon  the   document  was  handed   to 
counsel  for  the  defendant.) 

Q.  By  Mr.  Grady:  I  show  you  what  has  been 
marked  Plaintiff's  Exhibit  1  for  identification  and 
ask  you  if  you  can  identify  it? 

A.    Yes,  I  can. 

Q.    What  is  it,  please? 

A.  This  is  a  memorandum  dated  June  5,  1943, 
written  by  me,  initialed  by  me,  and  addressed  to 
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the  San  Fi-ancisco  Regional  Office  of  the  OPA  con- 
cerning the  French  Sardine  Company,  Inc.,  of  Ter- 
minal Island. 

Mr.  Grady :  Would  it  be  agreeable  to  yowr  Honor 
to  have  Mr.  Greenberg  read  it  aloud.  It  is  relatively 
shoH. 

The  Coui-t :  I  can  read  it  faster  than  he  can.  You 
ask  him  a  question  on  it.  I  can  read  it  and  you 
place  a  question  on  it. 

Q.  By  Mr.  Grady:  You  prepared  that  memo- 
randum, did  you,  Mr,  Greenberg?  [5] 

A.     Yes,  sir. 

Q.  Are  you  now  familiar  with  the  French  Sar- 
dine case  after  all  these  years?  Your  recollection 
has  been  refi-eshed? 

A.  My  recollection  has  been  refreshed  by  this 
memorandum  and  various  other  documents,  letters, 
particularly  which  were  sent  by  the  company  to  Mr. 
Charles  Triggs,  which  I  have  seen. 

Q.  And  were  those  letters  and  memoranda  and 
telegi'ams  available  to  you  at  the  time  you  wrote 
this  memorandum? 

A.  Yes.  From  the  memorandum  itself  it  appears 
that  I  had  just  had  a  conversation  with  Mr.  Charles 
Triggs  concerning  this  matter,  at  which  time  I  saw 
the  file.  And  more  lately  I  have  again  seen  the  pa- 
pers tliat  were  in  that  file,  and  that  refreshed  my 
recollection. 

Q.  Now,  in  one  place  in  this  memorandum  you 
state  that  there  are  substantial  reasons,  I  believe, 
for  accepting  single  damages? 
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A.  Yes.  I  wrote,  "On  the  basis  of  Mr.  Triggs' 
statement  to  us  it  appears  that  there  is  a  substantial 
reason  for  accepting  single  damages." 

The  Court:  Mr.  Triggs  was  the  regional  direc- 
tor'? 

The  Witness:  No,  sir.  If  I  may  explain,  Mr. 
Triggs  was  the  price  executive  of  the  Fish  Price 
Branch  in  Washington,  and  he  had 

The  Court :     A  Government  official  ? 

The  Witness :  Oh,  yes.  He  is  an  employee  of  the 
OP  A,  [6]  but  he  issued  the  regulations  and  we 
enforced  them.  He  was  the  price  executive  and  we 
were  the  enforcement  crew. 

The  Court:  In  other  words,  I  notice  throughout 
this  memorandum  which  I  read  you  took  the  view 
that  you  have  to  rely  upon  the  advice  of  these  other 
men  rather  than  be  put  in  the  position  of  exercis- 
ing judgment  for  matters  which  are  more  within 
their  cognizance. 

The  Witness :  Well,  we  generally  took  a  position 
— we  had  a  lars^e  number  of  offices,  as  you  well 
knovv.  They  had  the  operating  responsibility.  We 
had  the  policy  and  supervisory  responsibility,  and 
we,  of  course,  relied  on  them  for  facts  and  we  made 
no  attempts  at  investigation  at  all. 

The  Court:  But  in  this  case  you  relied  on  Mr. 
Triggs'  decision? 

The  Witness:  To  some  extent.  I  was  not  bound 
by  his  decision. 

The  Court:    And  also  the  regional  director. 

The  Witness:     Oh,  of  course. 
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The  Court:  The  regional  director  is  the  head 
man. 

The  Witness:    Yes. 

The  Court:     All  right. 

Mr.  Wyshak:  Your  Honor,  I  am  going  to  move 
to  strike  this  testimony  on  the  basis  of  what  is  in 
the  administrative  file,  and  we  don't  have  the 
file 

The  Court:    Overruled.  [7] 

Q.  By  Mr.  Grady:  Mr.  Greenberg,  you  men- 
tioned in  tliat  memorandum  there  were  substantial 
reasons  for  accepting  the  single  damages.  Would 
you  state  what  those  reasons  were,  sir? 

Mr.  Wyshak :     Same  objection,  your  Honor. 

The  Court:     Ovenmled. 

The  Witness:  I  would  say,  based  on  the  docu- 
ments and  my  recollection — and  if  your  Honor 
would  allow  me  for  a  moment,  I  think  it  is  of  some 
importance — this  was  1943.  The  war  was  going 
badly  for  us  at  that  time.  We  were  imder  the  most 
insistent  pressure  at  the  time,  both  from  Congress 
and  other  sources,  to 

Mr.  AVyshak :  Your  Honor,  would  you  advise  the 
witness  to  stick  to  answering  the  question? 

The  Court:  He  is  doing  all  right.  He  says  he 
wants  to  give  a  little  background,  which  is  all  right. 
Go  ahead. 

The  Witness:     to  enforce  these  regulations 

vigorously.  That  we  attempted  to  do.  And  your 
Honor  was  quite  correct  in  your  statement  some- 
time ago  that  the  administrator  at  all  times  was 
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allowed  under  the  law  to  acceiot  less  than  treble 

damages. 

We  had  a  firm  administrative  enforcement  policy 
within  the  agency  that  we  would  not  accept  less 
than  treble 

Mr.  Wyshak:  Your  Honor,  I  object  to  that  as 
immaterial  and  irrelevant,  as  to  what  the  OPA  pol- 
icy was  with  respect  to  these  cases.  It  is  up  to  your 
Honor  to  examine  the  facts  [8]  and  determine  whe- 
ther this  is  an  intentional  violation  or  not. 

The  Court:  Well,  the  official  memorandum  is 
merely  a  memorial  of  what  was  done,  and  the  man 
who  wrote  the  memorandum  can  testify  to  the  rea- 
sons, where  they  are  not  all  set  forth. 

Mr.  Wyshak:  Well,  in  any  event,  we  are  not 
concerned  with  what  the  general  policy  was. 

The  Court:  We  are  concerned  with  the  policy 
of  what  was  done  in  this  case,  whether  they  were 
given  the  benefit  of  privilege  or  whether  they  merely 
treated  them  as  other  people  w^ho  had  exceeded  the 
price  ceiling. 

As  I  told  you  before,  once  I  begin  a  case,  don't 
expect  me  to  decide  it  on  anything  except  a  full 
hearing  of  the  facts.  You  are  acquainted  with  that, 
now. 

Mr.  Wyshak :  I  am.  I  still  feel  we  are  bound  by 
the  rules  of  evidence. 

The  Court:  That  is  right;  and  I  believe  in  the 
rules  of  evidence.  You  told  me  you  were  a  Massa- 
chusetts lawyer.  You  had  better  get  acquainted  with 
the  facts  on  the  civil  side  of  this  court.  You  see, 
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wo  art'  not  bound  by  any  rules  of  evidence  except 
those  which  we  think  are  reasonable,  and  therefore, 
if  law  is  allowed  imder  the  statutes,  if  the  law  is 
allowed  under  general  rules,  we  are  to  favor  the 
rules  of  admissibility. 

I  will  give  you  a  few  articles  I  have  written  on 
the  subject  if  you  want  to  become  more  acquainted 
with  them.   [9] 

Mr.  Wyshak :    I  would  appreciate  it,  your  Honor. 

The  Court:  All  right.  I  have  been  at  this  for 
many  years,  and  I  know  what  the  rules  of  evidence 
are.  And  the  mles  on  the  civil  side  are  those  which 
favor  admissibility.  And  since  the  rules  were  prom- 
ulgated, the  civil  rules,  in  1938  not  one  case  has 
been  reversed  by  the  Court  of  Appeals  for  the 
Ninth  Circuit  on  inadmissible  evidence.  In  fact,  the 
present  rule  of  the  Ninth  Circuit  was  expressed  by 
Judge  Garrett,  in  a  case  which  I  Avill  call  to  your 
attention  very  shortly,  in  which  he  said  at  the  pres- 
ent time  we  have  the  same  rule  as  in  equity,  every- 
thing is  admissible  with  the  understanding  that  the 
judge  will  disregard  what  is  immaterial.  That  is 
the  law  of  the  Ninth  Circuit. 

T.ot  us  continue.  We  are  getting  acquainted,  you 
see.  He  is  new  in  the  court.  So  we  are  getting  ac- 
quainted. Let  us  go  on. 

The  Witness :  At  that  time  in  1943,  as  I  said,  we 
were  under  instructions  to  proceed  very  vigorously 
in  the  enforcement  of  these  regulations,  and  we  did 
to  the  utmost  of  our  ability.  Now  then,  we  were 
allowed  under  the  law,  it  was  the  proper  interpre- 
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tation,  that  the  administrator  having  instituted  a 
treble  damage  action  which  he  was  entitled  under 
the  statute  could  accept  in  settlement  a  lesser  sum. 
Theoretically,  I  suppose,  he  could  take  less  than 
single  damages  in  the  settlement.  However,  as  a 
strict  administrative  [10]  policy,  which  we  adhered 
to  at  that  time,  our  instructions  from  the  Wash- 
ington office  to  our  regional  office  and  district  of- 
fices was  that  under  no  circumstances,  with  one 
exception,  would  less  than  treble  damages  be  ac- 
cepted in  a  claim  by  the  administrator.  That  excep- 
tion was  where  we  were  satisfied  that  the  violation 
was  innocent  and  inadvertent  and  non-willful.  Only 
in  that  case  were  they  to  accept  less  than  treble 
damages,  with  this  additional  exception,  if  I  may 
say:  That  even  where  we  insisted  on  treble  dam- 
ages we  of  course  allowed  a  payment  of  a  lesser 
sum  on  a  showing  of  financial  inability  to  pay.  But 
as  I  take  it,  that  is  not  involved  here. 

Now  then,  with  that  policy  in  mind  it  was  nec- 
essary for  me  at  the  time  that  I  wrote  tliis  memo- 
randum to  make  a  decision.  The  Los  Angeles  Dis- 
trict Office  of  the  OP  A,  which  was  negotiating  this 
with  the  French  Sardine  Company,  realized  that  it 
could  not  accept  a  single  damage  settlement  under 
our  policy  unless  a  showing  of  inadvertence  and 
nonwillfulness  was  made;  and  it  was  for  that  rea- 
son that  the  Los  Angeles  District  Office,  which  had 
normally  the  authority  to  settle  its  own  cases,  wrote 
to  Washington  to  get  permission  on  a  showing  of 
the  facts  to  settle  this  for  less  than  treble  damages 
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— that  is,  single  damages — pointing  out  that  in  their 
opinion  this  was  a  nonwillful,  inadvertent  type  of 
violation.  [11] 

Mr.  Wyshak:  Your  Honor,  I  object  to  that  as 
hearsay. 

The  Court:     Overruled. 

The  Witness:  This  memorandum  is  a  statement 
of  our  belief,  after  canvassing  the  facts,  that  this 
was  a  nonmllful,  inadvertent  type  of  ^dolation. 

The  Court:     All  right. 

Mr.  Wyshak:  Your  Honor,  I  move  to  have  that 
stricken  as  a  conclusion  of  the  witness. 

The  Court :  It  will  be  denied.  What  is  the  status 
of  that?  Has  that  been  received? 

Mr.  Grady:  I  have  not  introduced  it.  I  will  do 
so  now.  I  now  oifer  what  has  been  marked  Plain- 
tiff's Exhibit  1  for  identification  in  evidence. 

Mr.  Wyshak:  I  oliject  to  that,  your  Honor,  as 
incompetent,  irrelevant  and  immaterial. 

The  Court:  The  objection  is  overruled  for  the 
rf'as(Uis  already  stated  in  the  course  of  argument. 
Counsel,  T  am  not  trying  to  go  back  of  an  OP  A 
determination.  I  am  merely  trying  to  show  that 
under  the  very  niling  of  the  case  that  counsel  for 
Government  has  said  this  was  not  a  fine  imposed 
for  willful  violation  but  recovery  of  an  amount  of 
overcharge  under  circumstances  which  did  not  show 
willfulness  but  showed  justification  for  accepting  it. 
So  that  it  may  be  argued  that  this  recovery  was 
necessary  business  because  they  had  taken  the 
money  under  the  representation  to  the  [12]  parties 
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that  possibly  the  OPA  wouldn't  allow  it;  and  then 
have  to  give  it  to  the  Government — whether  it  went 
back  to  the  dealers  themselves  doesn't  matter — have 
to  give  it  to  the  Government  when  the  Government, 
after  it  is  too  late  for  them  to  adjust  the  matter 
with  the  individual  dealer,  sought  to  recover  the 
entire  amount  of  the  overcharge. 

Mr.  Wyshak:  Your  Honor,  my  feeling  was  that 
the  intent  of  the  plaintiff  should  be  evidenced  by 
the  act  of  the  plaintiff  and  not  what  the  OPA 
thought  or  did. 

The  Court:  Oh,  no,  no;  because  otherwise  they 
go  on — as  a  matter  of  fact,  they  are  giving  you  the 
benefit  by  showing  that  the  OPA  accepted  what 
they  did.  You  can  always  ask  a  plaintiff,  when  in- 
tent is  material,  "What  did  you  intend  to  dof  That 
is  always  permissible  in  a  civil  case  or  a  criminal 
case  where  intent  is  material.  But  they  are  going 
further.  They  are  showing  that  that  intent  was  com- 
municated to  the  OPA  and  the  OPA  accepted  that 
as  an  indication  of  good  faith,  and  they  are  giving 
you  the  benefit  of  more  than  you  are  entitled  to; 
not  of  them  saying,  ''This  is  proving  it,"  but,  I 
mean,  this  is  the  direction  in  which  the  proof  is 
going. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  1,  was  received  in  evidence.) 
[See  page  197.] 

Q.  By  Mr.  Grady:  Mr.  Greenberg,  you  state 
in  this  memorandum  that  you  had  a  conversation 
with  Mr.  Triggs.  [13] 
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A.     That  is  correct. 

Q.  Would  you  state  the  substance  of  that  con- 
versation, sir? 

Mr.  Wyshak:  Your  Honor,  I  object  to  that  as 
calling 

The  Court:     Overruled. 

The  Witness:  My  best  recollection  is  that  on 
receipt  of  this  memorandum  from  the  Los  Angeles 
District  Office  of  the  OPA  I  went  to  see  Mr.  Triggs 
and  asked  him  what  conversations  and  negotiations 
he  had  had  with  the  French  Sardine  Company.  He 
advised  me  generally  of  those  conversations  and 
showed  me  a  file  Avhich  he  had  which  consisted  of 
written  communications  from  the  French  Sardine 
Company  from  which  all  these  facts  appeared-— that 
is,  the  fact  that  the  company  had  been  caught  with 
a  very  low  ceiling  price  under  the  general  maximum 
regulations,  that  they  had  continued  to  can  tuna 
but  put  it  in  inventory  because  they  had  stated 
they  couldn't  afford  to  sell  at  their  ceiling  price 
because  of  the  increased  price  of  raw  tuna;  that 
this  was  going  on  for  a  long  period  of  time;  was 
becoming  burdensome  to  the  company;  that  they 
inquired  of  Mr.  Triggs  what  relief  they  could  have ; 
that  iNIr.  Triggs  assured  them  a  dollar  and  cent 
regulation  would  issue  and  that  probably  the  price 
would  be  in  the  neighborhood  of  $12  a  case;  that 
nevertheless  the  company  refrained  from  shipping 
tuna  until  finally  with  the  regulation,  the  dollar 
and  cent  regulation  not  issuing,  in  [14]  desperation 
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they  come  back  to  Triggs  and  between  them  they 

advised  the  Government  wholly 

Mr.  Wyshak :  I  move  to  have  that  stricken,  your 
Honor 

The  Court:    Overruled. 

The  Witness :  that  the  French  Sardine  Com- 
pany kept  Mr.  Triggs  advised  and  suggested  to  him 
that  they  ship  this  tuna  at  $12  a  case  with  an  agree- 
ment with  their  customers  if  and  when  the  dollar 
and  cents  regulation  issued,  if  it  came  out  any- 
thing less  than  $12  they  would  refund  the  differ- 
ence to  them. 

I  discussed  with  Mr.  Triggs  whether  he  had  those 
conversations  and  he  agreed  that,  generally,  he  had 
had  those  conversations ;  he  was  very  much  in  sym- 
pathy with  the  position  of  the  company.  I  took  the 
position  myself — it  was  my  duty  to  make  a  decision, 
and  I  took  the  position  myself  that  the  company 
had  acted  aboveboard,  no  willfulness,  as  we  under- 
stood it,  willfulness  which  we  ran  into  in  great  num- 
ber in  those  years,  and  which  consisted  of  fraud 
of  one  kind  or  another,  double  entry,  double  sets 
of  books,  cash  on  the  side  and  that  sort  of  thing, 
bjut  this  company  to  the  contrary  had  operated  ab- 
Rohitely  in  the  open;  and  that  they  had  discussed 
their  matter  with  a  person  who  has  ostensible  au- 
thority for  the  Government — that  is,  Mr.  Triggs. 
Mr.  Triggs  is  a  fine  gentleman.  And  that  they  then 
proceeded  on  the  basis  of  [15]  their  discussions 
with  Mr.  Triggs,  and  I  felt  that  this  fit  our  policy 
of  innocence  and  inadvertence,  that  the  company 
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did  what  it  could  and  reasonably  proceeded  the  way 
it  did  as  a  general  exception  to  our  rule  of  accept- 
ance of  single  damages. 

Q.  By  Mr.  Grady:  Would  you  state  just  briefly 
the  relationship  between  the  enforcement  branch 
and  the  price  branch?  I  understand  you  were  from 
the  enforcement  l^ranch  and  Mr.  Triggs  was  from 
the  price  branch. 

A.  That  is  quite  true.  The  price  branch  which 
was  the  largest  division  of  the  OPA,  had  the  re- 
sponsibility of  issuing  price  regulations.  We  in  the 
enforcement  branch  were  all  lawyers.  These  gen- 
tlemen in  the  price  branch  came  from  industry,  as 
Mr.  Triggs,  and  had  experience  in  this  matter,  in 
this  particular  industry.  We  were  lawyers,  and  our 
duty  was  to  enforce  regulations.  We  operated  in- 
dependently of  the  price  branch.  That  is,  they  had 
no  authority  over  us  to  tell  us  when  to  bring  a  case 
and  when  not  to  bring  a  case.  But  of  course  we 
worked  very  closely  with  them  to  know  what  was 
going  on  in  these  industries  and  to  generally  be 
taught  by  them,  and  the  relationship  was  a  very 
close  one. 

Q.  Now,  you  state  in  this  memorandum,  and  T 
quote:  "He  assured  us — "  meaning  Mr.  Triggs — 
" — assured  us  that  at  no  time  did  he  either 
recommend  [16]  ^^dolation  of  the  regulation  or  sug- 
gest that  he  might  quash  any  proceedings  for  vio- 
lation of  the  regulations."  Does  that  recall  to  your 
mind  any  particular  impressions  you  had  after  dis- 
cussing this  matter  with  Mr.  Triggs? 
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A.  Yes.  The  Los  Angeles  district  office  in  writ- 
ting  to  me  stated  that  an  official  of  the  French 
Sardine  Company  had  informed  them  that  they 
discussed  this  matter  with  Mr.  Triggs;  that  Mr. 
Triggs  told  them  to  go  ahead  and  sell  at  the  $12 
price;  and  that  if  any  difficulty  arose  because  of  it 
he,  Triggs,  would  see  to  it  that  the  sardine  company 
was  protected;  that  is,  that  no  lawsuit  would  be 
instituted  against  them. 

Now,  Mr.  Triggs,  as  I  stated,  was  an  honorable 
man.  He  is  a  fine  gentleman.  His  background  is  the 
fish  industry.  He  is  back  in  the  fish  industry  now 
although  he  is  past  the  age  of  eighty.  And  I  knew 
him  well  and  respected  him.  But  his  orientations,  I 
might  say,  were  a  little  different  from  ours  as  law- 
yers— we  were  not  industry  men — and  I  could  easily 
understand  Mr.  Triggs  telling  a  company  to  go 
ahead  and  do  this  even  though  he  might  not  have 
the  authority  to  carry  it  through  himself.  And  this 
added  to  my  feeling  that  the  company  was  quite 
right.  They  were  dealing  with  an  official  of  the 
OPA  and  they  had  a  right  to  rely  upon  what  he 
told  them. 

Q.  One  final  question:  Are  you  being  paid  any 
fee  [17]  for  testifying  in  this  case? 

A.    No.  I  would  not  accept  a  fee. 

Q.  Do  you  recall  showing  Mr.  Triggs  the  check 
in  Washington  during  your  conversation  at  that 
time? 

A.  Yes.  That  check,  which  I  saw  again  recently, 
had  been  sent  on — that  is,  the  check  of  the  sardine 
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company  for  $90,000  had  been  sent  on  by  the  Los 
Angeles  district  office  Avith  its  memorandum,  and  on 
the  advice  to  them  that  we  approved  the  settlement, 
we  deposited  that  check  with  the  Treasury  in  Wash- 
ington. 

Mr.  Grady:    No  further  questions,  your  Honor. 

The  Court:     All  right. 

Cross  Examination 
By  Mr.  "Wyshak: 

Q.  Would  you  straighten  me  out,  Mr.  Green- 
berg?  It  isn't  clear  in  my  mind.  Did  Mr.  Triggs 
tell  you  he  had  or  hadn't  told  the  representative  of 
the  French  Sardine  Company  it  was  all  right  to 
raise  their  prices 

A.  Mr.  Triggs  told  me  generally  of  the  conver- 
sation and  communications  he  had  with  the  sardine 
company ;  very  sympathetic  with  their  position.  And 
he  told  me  that  he  had  advised  them  that  a  dollar 
and  cent  regulation  would  issue  at  about  $12,  which 
incidentally  it  did.  By  the  time.  I  had  this  memo- 
randum I  believe  the  regulation  had  issued  at  $12. 
On  the  precise  point  of  whether  he  told  the  sardine 
company  [18]  that  if  a  case  came  across  his  desk 
he  would  quash  it,  in  answer  to  my  direct  question 
he  denied  to  me — he  said  he  never  said  quite  that. 
But  I  came  away  with  the  general  impression — and 
that  is  the  result  of  that,  the  memorandum  that  is 
now  in  evidence  and  that  I  wrote — that  he  told  the 
company  enoTigh  so  that  they  had  a  right  to  rely 
on  his  word  as  an  official 
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Q.     Can  you  remember  his  exact  words  % 

A.  That,  sir,  would  be  extremely  difficult  for  me. 
I  would  not  attempt 

Q.  Can  you  tell  us  generally  what  he  said  rather 
than  what  your  impression  was? 

A.  There  is  a  very  fine  point  of  difference  of 
what  he  said  rather  than  my  impression  of  what 
he  said.  I  am  afraid  that  all  I  have  now  is  my  recol- 
lection of  what  it  was. 

Q.     What  is  that? 

A.  I  have  stated  it.  I  Avould  be  glad  to  state  it 
again. 

The  Court:  That  won't  be  necessary.  Give  us  the 
substance  of  the  conversation. 

Q.  By  Mr.  Wyshak:  You  haven't  answered  ray 
original  question.  Did  Mr.  Triggs  tell  you  he  would 
tell  them  it  would  be  all  right  for  them  to  raise 
their  prices? 

A.  Mr.  Triggs  stated  to  me  that  he  was  most 
sympathetic  with  the  position  of  the  company ;  that 
they  were  caught  [19]  with  a  low  ceiling  price; 
that  he  knew  all  the  time  that  the  ceiling  price 
would  come  out  at  about  $12  and  that  for  them  to 
hold  tuna  fish,  which  the  country  needed  at  that 
time,  and  not  to  be  able  to  ship  it  struck  Triggs  as 
difficult,  and  all  he  denied  to  me  was,  in  answer  to 
my  precise  question,  "Charlie,  did  you  tell  them 
that  you  would  quash  a  case,"  to  this  he  said  no. 
And  of  course  I  don't  know  exactly  what  Charlie 
did  tell  them  as  to  that. 

Mr.  Wyshak:    Mr.  Reporter,  would  you  read  my 
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question?  See  if  you  can  answer  it  yes  or  no,  Mr. 

Greenberg. 

Mr.  Grady:  I  submit  that  the  witness  has  an- 
swered it. 

Tlie  Court :  I  think  he  has  given  an  explanation. 
I  think  he  could  answer  yes  or  no,  and  then  let 
the  explanation  stand  with  it. 

Did  he  tell  you  specifically  that  ho  advised  mo- 
mentarily the  raising  of  the  price  mthin  the  hope 
that  it  would  later  on  be  made  official?  That  is  the 
point.  It  is  evidence  that  they  billed  their  dealer 
with  a  notation  that  it  was  likely  that  the  price 
might  be  disapproved.  If  you  don't  remember,  why, 
,iust  say  so. 

The  Witness:  I  cannot  recall  to  answer  that 
question  yes  or  no,  or  any  differently,  your  Honor, 
than  I  did  answer  it. 

The  Court:     All  right. 

Q.  By  Mr.  Wyshak:  How  would  you  explain 
this,  "He  [20]  assured  us  that  at  no  time  did  he 
either  recommend  violation  of  the  regulation — "  and 
so  forth? 

A.  That  is  what  I  was  referring  to  before  when 
T  said  that  Mr.  Triggs  denied  to  me  that  he  told 
them  that  if  the  case  arose  he  would  quash  it. 

Q.  Well,  I  mean,  doesn't  this  mean  that  he  did 
not  tell  them  to  raise  their  prices  since  that  clearly 
would  be  a  violation  of  the  regulation? 

A.  May  I  see  the  memorandum?  I  think  the 
memorandum  speaks  best  for  itself.  The  first  sen- 
tence, "You  will  note  that  on  page  2  of  the  memo- 
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randum  Charles  W.  Triggs  is  quoted  to  the  effect 
that  he  advised  the  French  Sardine  Company  to 
violate  GMPR  and  that  he  would  quash  any  com- 
plaints that  might  be  made  because  of  the  viola- 
tion. It  appears  that  the  Los  Angeles  District  Office 
took  the  exparte  statement  of  an  officer  of  the 
company  as  the  basis  for  accepting  single  damages 
in  settlement  of  the  Administrator's  treble  damage 
action.  On  receipt  of  the  memorandum  we  had  a 
long  discussion  with  Mr.  Triggs.  He  assured  us  that 
at  no  time  did  he  either  recommend  violation  of  the 
regulation  or  suggest  that  he  might  quash  any  pro- 
ceedings for  ^i.olation  of  the  regulation." 

The  Court:  But  he  was  as  you  say  sympathetic 
to  their  plight  *? 

The  Witness :    Yes,  sir. 

The  Court :  And  after  they  were  caught  short  he 
[21]  recommended  the  acceptance  of  the  single  pen- 
alty on  the  basis  of  what  he  had  talked  to  them 
before  ? 

The  Witness:  My  recollection,  sir,  is  that  Mr. 
Triggs  probably  went  a  little  further  than  that, 
and 

Mr.  Wyshak:  You  don't  know  of  your  own 
knowledge,  though  ? 

The  Court :  Well,  I  mean,  he  is  talking  about  this 
conversation  with  Triggs. 

The  Witness:  I  am  speaking  of  my  recollection, 
of  course. 

The  Court:  Tell  us — I  don't  want  to  get  dizzy. 
You  are  going  around  and  around. 
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The  Witness:     It  is  very  difficult,  sir. 

The  Court:  I  know  it  is  difficult.  But  if  you 
rememl^er  he  went  further,  what  did  he  say.  I  tiy 
to  summarize  what  I  take  to  be  your  narrative  of 
the  conversation. 

The  Witness:  My  recollection  of  what  he  said 
in  that  regard  was  that  these  people  were  decent 
people  and  kept  him  informed  of  the  procedure 
they  had  taken,  that  his  own  feeling  was  that  he 
could  see  no  hanii  in  this,  l3ut  he 

Mr.  AYyshak:    No  harm  in  what? 

The  Witness:  In  the  sale  of  this  fish  at  $12  a 
case  prior  to  the 

Mr.  Wyshak:  Over  the  ceiling?  You  mean  see 
no  hann  in  it  ? 

The  Witness:    regulation. 

The  Court:    Promulgation  of  the  regulation? 

The  Witness:  Yes,  sir,  because  he  had  infonna- 
tion  that  such  a  regulation  had  issued. 

The  Court:     And  told  them  of  that? 

The  Witness:  Yes.  In  other  words,  Triggs  did 
not  go  so  far  to  me  as  to  say,  "I  told  them  to  go 
ahead  and  do  it  and  that  if  anything  happened 
I  would  take  care  of  it."  That  is  an  official  state- 
ment he  could  not  make 

The  Court:  As  a  Government  official  he  could 
say,  "Now,  look,  I  think  that  regulation  is  going 
to  be  made;"  but  you  can't  tell  them  to  anticipate 
it  and  act  on  it  before  it  is  made.  It  wouldn't  be 
good  governmental  policy. 

The  Witness :    I  would  agree  with  that.  But  whe- 
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ther  Triggs  at  this  point  adhered  to  the  best  govern- 
mental policy,  I  don't  know. 

The  Court:  Maybe  somebody  else  who  talked  to 
Triggs  may  testify  differently.  That  is  the  best  of 
your  recollection? 

The  Witness:    Yes. 

The  Court:     All  right. 

Q.  By  Mr.  Wyshak:  Then,  just  to  sununarize, 
as  far  as  you  know  Triggs  never  told  them  it  was 
all  right  for  them  to  raise  their  prices,  in  so  many 
words  ? 

A.  Just  to  summarize,  I  would  say  my  recollec- 
tion is  that  Triggs  told  them  it  wouldn't  be  so  bad 
if  they  did. 

The  Court:  It  is  a  negative;  almost  like  Amos 
and  Andy.  [23]  All  right. 

Mr.  Grady:  May  I  ask  one  further  question,  your 
Honor? 

The  Court:     Yes. 

Redirect  Examination 
By  Mr.  Grady: 

Q.  Mr.  Greenberg,  was  the  acceptance  of  single 
damages  a  penalty  against  this  company? 

A.    We  did  not  so 

Mr.  Wyshak:  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Court:  He  has  already  testified  that  the 
policy  was  in  the  department,  and  it  is  the  policy 
of  the  law  that  where  you  merely  take  back  the 
overcharge,  whether  it  goes  to  the  Government  indi- 
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vidually,  there  is  no  penalty,  merely  taking  back  a 

transaction  he  had  no  right  to  make. 

Mr.  Grady:  That  is  exactly  what  I  intended  to 
bring  out,  and 

The  Court:  That,  however,  is  merely  a  conclu- 
sion to  be  drawn  from  the  facts.  And  Mr.  Green- 
berg  has  stated  that  my  summary  of  the  law  was  a 
correct  one  of  what  the  policy  was  at  that  time. 

Mr.  Gi-ady :    I  have  no  further  questions. 

The  Court:     All  right. 

The  Witness:  Thank  you,  your  Honor.  May  I 
say,  your  Honor,  that  I  have  been  at  the  bar  for 
21  years  and  this  is  [24]  the  first  time  I  was  a 
witness. 

The  Court:  Well,  I  think  you  did  pretty  well. 
Most  lawyers  forget  their  role  as  a  witness  and  try 
to  be  an  advocate.  I  think  you  did  very  well. 

I  think  this  witness  has  flown  here  and  if  you 
want  me  to  discharge  him  from  the  subpoena,  I  will 
release  him.   I  don't  know  whether  his  plane 

The  Witness :  I  would  not  be  leaving  this  evening 
in  any  event. 

The  Court:  As  far  as  we  are  concerned  you  are 
through. 

The  Witness:     Thank  you,  sir. 

The  Court:    AH  right,  call  your  next  witness. 

Mr.  Grady:  Your  Honor,  we  have  two  other  wit- 
nesses, the  first  of  whom  will  be  very  short,  I  be- 
lieve. 

The  Court:  Put  him  on.  Remember  I  have  a  lot 
of  things  to  do,  and  as  long  as  the  case  cannot  be 
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finished  today,  let  us  put  on  a  short  witness  and 
finished,  because  I  probably  have  things  to  sign 
before  I  leave. 

Mr.  Mackay:  We  recognize  that,  your  Honor. 
We  will  be  glad  to. 

EARL  M.  NIELSEN 

called  as  a  witness  by  the  plaintiff,  being  first 
sworn,  w^as  examined  and  testified  as  follows: 

The  Clerk:    What  is  your  name? 

The  Witness:    Earl  M.  Nielsen,  N-i-e-1-s-e-n. 

Direct  Examination 
By  Mr.  Grady: 

Q.  Mr.  Nielsen,  during  the  period  beginning 
1941  until  1950  were  you  associated  with  the  High 
Seas  Tuna  Company? 

A.  Yes,  I  was  general  manager  of  the  High  Seas 
Tuna  Company. 

Q.     And  who  was  president  of  that  company? 

A.     Mr.  Bogdonovich. 

Q.    Which  Bogdonovich? 

A.     Martin  Bogdonovich. 

Q.  In  your  capacity  as  general  manager  did  you 
negotiate  the  ceiling  prices  your  company  had  on 
canned  fancy  light  meat  tuna? 

A.  Yes,  I  did  with  the  OP  A  in  the  San  Diego 
branch  office. 

Q.  What  was  your  price  basis  on  48  halves,  or 
on  fancy  light  meat  tuna? 

Mr.  Wyshak :    I  can't  see  the  materiality  for  that. 

The  Court:    Overruled. 
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The  Witness:  AYe  applied  to  the  OPA  for  a  ceil- 
ing, gave  them  the  information  they  requested,  and 
tliey  in  turn  sent  a  deputy  to  go  through  the  books 
and  eheck  our  sales  in  March.  They  granted  us  a 
$15  })ri(*e.  And  that  was  in  April.  And  then  at  the 
later  date,  30  days  later,  came  back  again  and  re- 
checked,  and  as  I  recall  there  was  a  change  in  price 
at  the  [26]  Sun  Harbor  Company,  was  reduced  two 
dollars,  i\ud  they  reduced  us  down  to  an  even  break, 
$14,  too. 

Q.  Did  it  remain  at  $14  until  the  new  regulation 
came  out  in  January  1943?  A.     Yes,  it  did. 

Q.  Now,  to  whom  did  you  sell  tuna  during  that 
period  ? 

A.  I  sold  tuna  to  the  French  Sardine  Company, 
Inc.,  and  through  brokers  to  the  trade. 

Q.  And  what  price  did  you  sell  to  the  trade 
through  your  brokers?  A.     $14. 

Q.  And  w^hat  price  did  you  sell  to  the  French 
Sardine  Company?  A.     $11. 

Mr.  Grady:  I  have  no  further  questions,  your 
Honor. 

The  Court:    All  right,  Mr.  Wyshak? 

Mr.  Wyshak:    No  questions. 

The  Court:     All  right.  Step  down. 
(Witness  excused.) 

Mr.  Mackay:  We  have  a  witness,  your  Honor, 
whom  I  don't  think  we  will  get  through  with  before 
5:00  o'clock. 

The  Court:  Does  the  Government  have  any 
testimony  ? 
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Mr.  Wyshak:  Not  right  now,  your  Honor. 
The  Court:  I  don't  think  we  need  rush.  Tt  can't 
be  conchided  tonight  anyway,  so  we  will  take  our 
regular  [27]  adjournment  and  then  finish  the  testi- 
mony and  I  will  hear  what  the  Government  has  to 
say  and  then  I  will  hear  any  argument  you  desire 
to  present.  So  long  as  we  have  started,  why,  there 
is  no  rush. 

All  right,  gentlemen,  10:00  o'clock  tomorrow 
morning. 

(Whereupon,  at  4:30  o'clock  p.m.,  an  ad- 
journment was  taken  until  10:00  o'clock  a.m., 
Friday,  January  7,  1955.)   [28] 

Friday,  January  7,  1955 ;  10 :00  a.m. 

The  Court:    All  right. 

Mr.  Grady:  Your  Honor,  we  have  some  docu- 
mentary e^ddence  we  would  like  to  introduce  next. 

The  Court:    All  right. 

Mr.  Grady:  There  are  11  letters  and  telegrams 
in  a  group,  all  of  which  have  been  taken  from  the 
files  of  the  Office  of  Price  Administration,  which 
are  now  reposed  in  the  archives  of  the  United 
States  at  Washington;  and  they  have  been  certi- 
fied. Copies  have  been  furnished  the  Government 
several  weeks  ago.  I  don't  know  whether  the  Gov- 
ernment has  any  objection  to  any  of  them  or  not.  I 
would  like  to  introduce  them  all  as  a  group  if  it  is 
agreeable  to  the  Government. 

The  Court:  I  tliink  it  is  better  to  do  than  in- 
dividually so  that  the  Government  can  determine 
whether  they  desire  to  object  to  any  particular  ones 
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or  not.  If  you  put  them  in  a  group  you  don't  know. 
You  may  lose  the  benefit  of  one  of  them  because 
another  one  may  be  bad. 

Mr.  Grady:  Your  Honor,  I  would  like  to  hand 
you  the  original  group  so  you  may  rule  upon  them 
as  the  Government  makes  an  objection. 

First  I  offer  in  evidence  a  telegram  from  the 
French  Sardine  Company  to  Charles  M.  Elkinton 
dated  July  29,   1942. 

Mr.  Wyshak:  Your  Honor,  may  I  inquire 
whether  these  [30]  letters  constitute  the  whole  ad- 
ministrative file?  If  they  do  not  I  am  going  to  ob- 
ject on  the  grounds  that  they  are  merely  a  portion 
of  the  administrative  file,  and  we  don't  have  the 
file. 

The  Court:  That  is  not  a  good  valid  objection. 
The  Government  is  free  to  offer  the  rest.  It  is  not 
incumbent  upon  any  litigant  to  offer  anything  but 
those  things  that  they  think  bear  upon  the  matter. 
The  opponent,  especially  an  opponent  who  has  pos- 
session of  these  matters,  had  the  opportunity  of 
offering  the  others. 

Mr.  Grady:    May  that  be  admitted,  your  Honor? 

The  Court:  It  may  be  received,  and  the  letter 
or  telegram  identified  will  be  given  a  number.  We 
will  take  the  first  one  at  the  top. 

The  Clerk:    Exhibit  No.  2  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  2,  was  received  in  evidence.) 
[See  page  200.] 

Mr.  Grady:     As  Plaintiff's  Exhibit  No.  3,  your 
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Honor,  I  offer  a  telegram  from  the  French  Sardine 
Company  to  Charles  M.  Elkinton  dated  August  10, 
1942. 

The  Court:    All  right.  It  may  be  received. 

The  Clerk:  That's  Plaintiff's  Exhibit  No.  3  in 
evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  3,  was  received  in  evidence.) 
[See  page  201.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  4,  your 
Honor,  [31]  a  letter  from  A.  T.  Williams  of  the 
French  Sardine  Company  to  the  Office  of  Price 
Administration  dated  September  2,  1942. 
The  Court:  It  may  be  received. 
The  Clerk:  Plaintiff's  Exhibit  No.  4  in  evi- 
dence. 

(The  dociunent  referred  to,  marked  Plain- 
tiff's Exhibit  No.  4,  was  received  in  evidence.) 
[See  page  202.] 

The  Court:     That  letter  has  two  pages. 

Mr.  Grady:     Yes. 

The  Court:     Two  pages  and  an  exhibit. 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  5,  your 
Honor,  I  offer  in  evidence  a  three-page  letter  from 
A.  T.  Williams  of  the  French  Sardine  Company  to 
Charles  W.  Triggs,  Head,  Canned  Fish  Section, 
Office  of  Price  Administration,  dated  September 
24,  1942. 

Mr.  Wyshak:  Your  Honor,  with  respect  to  that 
exhibit  and  the  previous  one,  I  assume  they  are  only 
being  admitted  for  the  purpose  of  what  the  plain- 
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tiff's  intent  was  rather  than  the  truth  of  the  mat- 
ters asserted  therein. 

The  Court:  That  is  right.  All  of  these  bear  to 
the  absence  of  intent  to  violate  the  law  so  as  to  lay 
a  factual  foundation  for  the  argument  that  the 
penalty  paid  in  the  civil  suit  by  the  OPA  was  a 
legitimate  business  expense  which  should  be  de- 
ducted. 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  6,  your 
Honor, [32] 

The  Clerk:  Just  a  moment.  Is  that  exhibit  re- 
ceived ? 

The  Court :    It  may  be  received. 

The  Clerk:    Plaintiff's  Exhibit  No.  5  in  evidence. 

The  Court:  The  letter  of  September  24th.  It  has 
three  pages. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  5,  was  received  in  evidence.) 
[See  page  205.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  6,  I  offer 
in  evidence  a  three-page  letter  from  A.  T.  Williams 
of  the  French  Sardine  Company  to  Charles  W. 
Triggs,  Head,  Fish  Section,  Office  of  Price  Admin- 
istration, dated  November  6,  1942. 

Mr.  Wyshak:  I  would  like  to  object  to  that  on 
the  grounds  that  it  is  self-serving,  hearsay,  imma- 
terial and  irrelevant  since  it  contains  argument  in 
there  after  the  sales  that  were  made  over  the  ceil- 
ing price. 

The  Court:     Objection  overruled. 

The  Clerk:    Plaintiff's  Exhibit  No.  6  in  evidence. 
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(The  document   referred  to,  marked  Plain- 
tiff's Exhibit  6,  was  received  in  evidence.) 
[See  page  208.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  7,  your 
Honor,  I  offer  in  evidence  a  two-page  letter  from 
Mr.  A.  T.  Williams,  French  Sardine  Company,  to 
Mr.  Charles  W.  Triggs  of  the  Office  of  Price  Ad- 
ministration, dated  November  6,  1942. 

Mr.  Wyshak:    Same  objection,  your  Honor. 

The  Court:  Objection  overruled.  It  may  be  re- 
ceived. [33] 

The  Clerk:     No.  7  in  evidence. 

(The  document  referred  to,   marked  Plain- 
tiff's Exhibit  7,  was  received  in  evidence.) 
[See  page  210.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  8,  your 
Honor,  I  offer  in  evidence  a  letter  from  A.  T.  Wil- 
liams of  the  French  Sardine  Company  to  the  Office 
of  Price  Administration.  1037  South  Broadway, 
Los  Angeles,  California,  dated  November  16,  1942. 

Mr.  Wyshak:     Same  objection. 

The  Court:    Denied. 

The  Clerk:     That  is  No.  8  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  8,  was  received  in  evidence.) 
[See  page  213.] 

Mr.  Grady :  As  Plaintiff's  Exhibit  No.  9  I  offer 
in  evidence  a  handwritten  letter  of  A.  T.  Williams 
to  Charles  W.  Triggs,  dated  December  5,  1942,  en- 
closing several  other  letters. 
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Mr.  Wyshak:    Same  objection. 

The  Court:     Overruled.  Received  in  evidence. 

The  Clerk:    Exhibit  No.  9  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  9,  was  received  in  evidence.) 
[See  page  215.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  10  I  offer 
in  evidence  a  three-page  letter  from  A.  T.  Williams, 
French  Sardine  Company,  to  the  Office  of  Price 
Administration,  [34]  dated  December  5,  1942.  This 
letter  is  addressed  to  the  Office  of  Price  Adminis- 
tration, 1037  South  Broadway,  Los  Angeles,  Cali- 
fornia. 

Mr.  Wyshak:    Same  objection,  your  Honor. 

The  Court:     Objection  overruled. 

The  Clerk:  Plaintiff's  Exhibit  No.  10  in  evi- 
dence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  10,  was  received  in  evidence.) 
[See  page  215.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  11,  your 
Honor,  I  offer  in  evidence  a  one-page  letter  from 
A.  T.  Williams  of  the  French  Sardine  Company  to 
Charles  W.  Triggs,  Office  of  Price  Administration, 
Washington,  D.  C,  dated  April  29,  1943. 

Mr.  Wyshak:     Same  objection. 

The  Clerk:     Is  that  admitted,  your  Honor? 

The  Court:    It  may  be  received. 

The  Clerk:    Plaintiff's  Exhibit  11  in  evidence. 

[See  page  219.]     , 
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Mr.  Grady:  As  Plaintiff's  Exhibit  No.  12  I  offer 
in  evidence  a  letter  from  Charles  W.  Triggs  to  Mr. 
A.  T.  Williams  of  the  French  Sardine  Company 
dated  May  6,  1943. 

Mr.  Wyshak:     Same  objection,  your  Honor. 

The  Court:  Objection  overruled.  It  may  be  re- 
ceived. 

The  Clerk:     Exhibit  No.   12  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  12,  was  received  in  evidence.) 
[See  page  220.]  [35] 

Mr.  Grady:  As  Plaintiff's  Exhibit  13,  your 
Honor,  I  offer  a  four-page  letter  addressed  to  Mr. 
Triggs  and  signed  by  A.  T.  Williams  of  the  French 
Sardine  Company,  dated  May  6,  1943. 

Mr.  Wyshak:     Same  objection. 

The  Court:     It  may  be  received  in  evidence. 

The  Clerk:     Plaintiff's  Exhibit  No.  13. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  13,  was  received  in  evidence.) 
[See  page  221.] 

Mr.  Grady:  As  Plaintiff's  Exhibit  14  I  offer  in 
evidence  a  letter  dated  May  19,  1943,  from  Mr. 
Charles  W.  Triggs  to  Mr.  A.  T.  Williams  of  the 
French  Sardine  Company. 

Mr.  Wyshak:     Same  objection. 

The  Court:  Objection  overruled.  Received  in 
evidence. 

The  Clerk:  That  is  Plaintiff's  Exhibit  No.  14,  in 
evidence. 
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(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  14,  was  received  in  evidence.) 
[See  page  225.] 

Mr.  Grady:  As  Phxintiff's  Exhibit  No.  15,  your 
Honor,  I  offer  in  evidence  a  letter  dated — well,  it 
really  has  two  dates  on  it,  one  typed  in,  I  believe, 
is  July  7,  1943,  and  another  stamped  in  is  July  9, 
1943. 

The  Court:    The  date  received. 

Mr.  Wyshak:    Same  objection. 

Mr.  Grady:  It  is  from  Charles  W.  Triggs  to  Mr. 
A.  T.  [36]  Williams  of  the  French  Sardine  Com- 
pany. 

The  Court:  All  riglit.  Objection  overruled.  Re- 
ceived in  evidence. 

The  Clerk:  That's  Plaintiff's  Exhibit  15  in  evi- 
dence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  15,  was  received  in  evidence.) 
[See  page  226.] 

Mr.  Grady:  Your  Honor,  we  would  like  to  read 
those  letters  to  the  court  if  it  be  permissible. 

The  Court:  Well,  I  don't  want  it  as  part  of  this. 
You  can  do  it  as  part  of  the  argument.  Pick  out 
the  things  you  want.  I  don't  like  to  stop,  even  when 
I  try  cases  to  the  jury.  You  can  do  it  as  part  of 
the  argument.  Either  in  the  record,  be  transcribed 
in  the  record  to  be  prepared  and  I  will  read  them. 
I  haven't  time  to  read  them  this  morning  at  the 
rate  you  have  put  them  in,  but  I  will  read  them 
before  I  decide  the  case. 


Star-Kist  Foods,  Inc.  101 

Mr.  Grady:  Surely.  Now,  your  Honor,  as  our 
next  group  of  exhibits  we  would  like  to  offer  in 
evidence  several  of  the  regulations  promulgated  by 
the  Office  of  Price  Administration,  all  of  which  are 
recorded  in  the  Federal  Register.  And  for  the  con- 
venience of  the  court  we  have  attempted  to  have 
copies  made  of  those  which  we  think  are  pertinent 
so  your  Honor  would  have  them  available. 

I  apologize  for  the  copies  in  a  couple  of  instances. 
We  have  had  to  have  pages  of  the  Federal  Register 
photostated  and  [37]  they  didn't  turn  out  too  well. 
But  we  did  the  best  we  could. 

As  our  next  exhibit,  which  I  believe  is  No.  16,  I 
offer  in  evidence  a  photostatic  copy  of  the  General 
Maximum  Price  Regulation,  your  Honor,  which  was 
issued  on  April  28,  1942. 

The  Court:    It  may  be  received. 

The  Clerk:  Plaintiff's  Exhibit  No.  16  in  evi- 
dence. 

(The  document  referred  tu,  marked  Plain- 
tiff's Exhibit  16,  was  received  in  evidence.) 

Mr.  Grady :  As  the  next  exhibit,  your  Honor,  I 
offer  in  evidence  a  photostatic  copy  of  Maximum 
Price  Regulation  No.  184,  which  was  issued  on  July 
23,  1942. 

Mr.  Wyshak :    What  did  that  have  to  do  with  f 

Mr.  Grady:    Sales  by  canners  of  Maine  sardines. 

Mr.  Wyshak:  I  think  that  is  irrelevant  and  im- 
material. We  are  only  concerned  with  tuna. 

The  Court:    I  would  have  to  look  at  that. 

Overruled.  Of  course,  the  court  takes  judicial 
notice  of  the  regulations,  but  as  I  have  stated  to 
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you  gentlonien  the  cases  relating  to  them  are  so  rare 
that  it  is  he]]it*ul  if  counsel  puts  them  in  the  record, 
the  particuhir  regulation,  rather  than  just  have  us 
go  to  books  and  have  us  dig  them  out.  Ultimately 
we  take  judicial  notice  of  such  regulations,  and  we 
have  a  complete  set  of  the  Federal  Register. 

The  Clerk:    Is  that  admitted,  your  Honor?  [38] 

The  Coui-t:    It  may  be  received. 

The  Clerk:    That's  17  in  evidence. 

(The   document  referred  to,   marked  Plain- 
tiff's Exhibit  17,  was  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  18,  your 
Honor,  I  offer  in  evidence  a  photostatic  copy  of 
Regulation  No.  209,  which  was  effective  August  31, 
1942. 

Mr.  Wyshak:    Same  objection,  your  Honor. 

The  Court:    It  may  be  received. 

Mr.  Wyshak:  Has  to  do  with  California  sar- 
dines. 

The  Court:    It  may  be  received. 

The  Clerk:  That's  Plaintiff's  Exhibit  18  in  evi- 
dence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  18,  was  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  19,  your 
Honor,  I  otter  in  evidence  a  photostatic  co])y  of 
Maximum  Price  Regulation  237,  which  became  ef- 
fective October  15,  1942.  Your  Honor,  this  price 
regulation  fixed  the  niamier  of  computing  the  price 
at  which  wholesalers  would  sell  their  products. 

Mr.  Wyshak:     Same  objection,  your  Honor. 

The  Court:    Overruled. 
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The  Clerk:     That's  Plaintiff's  19  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  19,  was  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  20,  I 
offer  in  [39]  evidence  a  photostatic  copy  of  the 
Maximiun  Price  Regulation  No.  247,  which  was  is- 
sued on  October  24,  1942,  dealing  with  domestic 
canned  crab  meat. 

Mr.  Wyshak:     Same  objection,  your  Honor. 

The  Court:     Overruled. 

The  Clerk:    Plaintiff's  Exhibit  20. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  20,  was  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  21,  your 
Honor,  I  offer  in  evidence  a  photostatic  copy  of  the 
Maximum  Price  Regulation  No.  252,  which  was 
issued  on  October  30,  1942. 

Mr.  Wyshak:  Same  objection.  It  has  to  do  with 
vinegar-cured  herring.  I  can't  see  what  relevancy 
that  has  to  do  with  this  case. 

The  Court :    It  may  be  received. 

The  Clerk:  That's  Plaintiff's  Exhibit  21  in  evi- 
dence. 

(The  document  referred  to,   marked  Plain- 
tiff's Exhibit  21,  was  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  22,  your 
Honor,  I  offer  in  evidence  a  photostatic  copy  of 
Maximum  Price  Regulation  No.  265,  which  was 
issued  on  November  9,  1942,  dealing  with  sales  by 
canners  of  salmon. 

Mr.  Wyshak:     Same  objection,  your  Honor. 

The  Court:    It  may  be  received. 
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The  Clerk :  That's  Plaintiff's  Exhibit  22  in  evi- 
dence. [40] 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  22,  was  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  23,  your 
Honor,  I  offer  in  evidence  a  photostatic  copy  of 
Maximum  Price  Regulation  No.  277,  which  was  is- 
sued on  November  28,  1942,  dealing  with  sales  by 
canners  of  mackerel. 

Mr.  Wyshak:    Same  objection,  your  Honor. 

The  Court:    It  may  be  received. 

Tlie  Clerk:     Plaintiff's  Exhibit  23  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  23,  w^as  received  in  evidence.) 

Mr.  Grady:  As  Plaintiff's  Exhibit  No.  24,  your 
Honor,  I  offer  in  evidence  Maximum  Price  Regu- 
lation 299,  which  was  issued  on  January  7,  1943, 
w^hich  fixed  the  prices  for  sales  by  canners  of  tuna, 
Bonita  and  yellowtail.  That's  the  regulation  which 
ultimately  raised  the  price  of  our  product  from  $11 
to  $12. 

Mr.  Wyshak:  Your  Honor,  I  will  object  to  that 
on  the  grounds  that  it  is  incompetent  and  imma- 
terial since  we  are  only  concerned  with  what  the 
regulations  were  and  what  the  ceiling  price  was 
which  was  in  effect  at  the  time  the  sales  were  made. 
This  regulation  is  subsequent  to  those  sales. 

The  Court:  Overruled.  But  in  view  of  the  fact 
there  is  evidence  to  show  there  was  some  discussion 
as  to  a  possible  increase  in  price,  and  people  acted 
upon  the  assurance  that  [41]  such  an  increase  was 
being  considered,  they  bear  on  good  faith. 
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The  Clerk:    Is  this  admitted  then,  your  Honor? 
The  Court:    It  may  be  received. 
The  Clerk:    Plaintiff's  Exhibit  24  in  evidence. 
(The  docimient  referred  to,   marked  Plain- 
tiff's Exhibit  24,  was  received  in  evidence.) 
Mr.  Grady:    As  Plaintiff's  Exhibit  No.  25,  your 
Honor,  I  offer  in  evidence  a  x^hotostatic  copy  of 
Maximimi  Price  Regulation  366,  which  was  issued 
on  April  13,  1943,  and  fixes  the  price  of  fresh  tuna ; 
that  is,  the  raw  tuna,  manufacturer's  raw  product. 
The  Court:    It  may  be  received. 
Mr.  Wyshak:    I  object,  your  Honor,  as  irrelevant 
and  immaterial. 

The  Court:     Overruled. 

The   Clerk:     Plaintiff's  Exhibit  No.   25   in   evi- 
dence. 

(The  docmnent  referred  to,  marked  Plain- 
tiff's Exhibit  25,  was  received  in  evidence.) 
Mr.  Grady:  Your  Honor,  as  Plaintiff's  Exhibit 
No.  26,  I  offer  in  evidence  three  other  documents 
which  I  think  this  court  would  take  judicial  no- 
tice; the  first  being  a  photostatic  copy  of  a  com- 
plaint filed  in  this  court  on  June  3,  1943,  entitled 
Prentice  M.  Brown,  Administrator,  Office  of  Price 
Administration  vs.  French  Sardine  Company,  Inc., 
No.  2960-BH. 

The  Court:    It  may  be  received.  [42] 
The  Clerk:     Plaintiff's  Exhibit  26  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  26,  was  received  in  evidence.) 
[See  Page  227.] 
Mr.  Grady:    As  Plaintiff's  Exhibit  No.  27,  your 
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Honor,  I  offer  in  evidence  a  stipulation  filed  on 
the  same  day  in  that  same  cause. 
The  Court:    It  may  be  received. 
The  Clerk :    Plaintiff's  Exhibit  27,  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  27,  was  received  in  evidence.) 
[See  page  229.] 
Mr.  Grady:     And  as  Plaintiff's  next  exhibit  I 
offer  in  evidence  the  judgment  entered  on  that  same 
day,  a  consent  judgment  entered  that  same  day  in 
this  same  cause. 

The  Clerk:    Is  this  admitted,  your  Honor f 
The  Court:    It  may  be  received. 
The   Clerk:     Plaintiff's  Exhibit  No.  28  in  evi- 
dence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  28,  was  received  in  evidence.) 
[See  page  230.] 
Mr.  Grady:    As  Plaintiff's  Exhibit  No.  29,  your 
Honor,  I  offer  in  evidence  a  retained  copy  of  Plain- 
tiff's  corporation    income    and   declared   valuation 
excess  profits  tax  return.  Form  1120,  for  the  tax- 
able year  ending  May  31,  1943. 
The  Court:    It  may  be  received. 
The   Clerk:     Plaintiff's  Exhibit  No.   29  in   evi- 
dence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  29,  was  received  in  evidence.) 
Mr.  Grady:    As  Plaintiff's  Exhibit  No.  30,  your 
Honor,  I  offer  in  evidence  a  retained  copy  of  Plain- 
tiff's  corporation   excess  profits   tax   return   Form 
1121,  for  the  taxable  year  ended  May  31,  1943. 
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The  Clerk:    Is  this  admitted,  your  Honor? 
The  Court:    It  may  be  received. 
The   Clerk:    Plaintiff's   Exhibit   No.   30   in   evi- 
dence. 

(The   document  referred  to,  marked  Plain- 
tiff's Exhibit  30,  was  received  in  evidence.) 
Mr.  Mackay :    At  this  time,  if  your  Honor  please, 
we  would  like  to  call  Mr.  John  Morris. 
Take  the  witness  stand,  Mr.  Morris. 

JOHN  V.  MORRIS 

called   as   a   Avitness   by   the   plaintiff,    being   first 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 

The  Witness:    John  V.  Morris,  M-o-r-r-i-s. 

The  Clerk:    Thank  you. 

Direct  Examination 
By  Mr.  Mackay: 

Q.     What  is  your  occupation,  Mr.  Morris? 

A.     Attorney — used  to  be. 

Mr.  Mackay:     You  are  retired  now? 

The  AVitness:  Well,  I  am  ill  now,  and  I  haven't 
been  able  to  work  for  some  time.  [44] 

Q.  By  Mr.  Mackay:  Well,  were  you  general 
counsel  of  the  French  Sardine  Company"? 

A.    Yes. 

Q.     From  what  date? 

A.  Oh,  in  my  office  in  San  Pedro  I  did  some 
work  for  French  Sardine  on  occasions  for  some 
years  prior  to  May  1,  1937,  and  on  May  1,  1937  I 
dissolved  my  partnership  with  Charles  P.  Johnson 
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and  went  to  the  French  Sardine  Company  and  was 

emx)loyed  continually  from  May  1,  1937. 

The  Court:  AVas  that  the  Charles  Johnson  that 
l)ecame  a  municipal  court  judge? 

The  Witness:  Yes,  he  became  a  municipal  court 
judge,  that  is  right. 

The  Court:    All  right.  Go  ahead. 

Q.  By  Mr.  Mackay:  How  long  did  you  stay 
with  them?  How  long  were  you  general  counsel  of 
French  Sardine  Company?  You  got  there  in  1937. 

A.     Until  about  a  year  ago — may  be. 

Q.  And  you  were  general  counsel  daring  the 
year  1942?  A.    Yes. 

Q.  And  at  that  time  who  was  the  president  of 
the  French  Sardine  Company? 

A.     Martin  J.  Bogdono^ich. 

Q.     And  was  he  a  United  States  citizen? 

A.     He  was  a  citizen  of  the  United  States.  [45] 

Q.     Naturalized  or  native? 

A.     Naturalized. 

Q.  When  the  w^ar  broke  out  in  1942  do  you 
knovv'  whether  or  not  Mr.  Bogdonovich  took  an  ac- 
tive part  in  the  war  effort  with  respect  to  selling 
bonds  ? 

A.  He  did  immediately  take  a  very  active  part 
and  wanted  to  assist  in  every  way  possible;  and 
contacted  me  and  requested  me  what  could  be  done, 
to  tell  liim  what  could  be  done. 

Q.     Well,  what  did  he  do? 

A.  I  suggested  that  he  donate  $5,000  to  the  Navy 
Relief  in  Long  Beach,  and  we  contacted  Capt.  Kauf- 
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man,  I  think  the  name  was.  He  was  in  charge  of 
that  big  center  they  had  in  Long  Beach.  And  he  in 
turn  contacted  the  chaplain.  I  think  the  chaplain^s 
name  was  Johnson.  And  we  arranged  to  present 
Capt.  Kaufman  with  this  check  for  $5,000,  which 
I  believed  was  turned  over  to  the  Navy  chaplain 
for  Navy  relief. 

Q.    Was  that  right  at  the  outbreak  of  the  war? 

A.  Yes,  that  was  the  very  beginning.  Then 
Christmas  of  that  year  came  along  and  I  suggested 
that  it  v/ould  be  nice  if  we  sent  some  things  to  the 
boys  at  the  base  in  San  Pedro.  And  I  think  that 
I  ordered — I  know  we  sent  them  one  great  big  case 
of  cigarettes  and  sent  them  numerous  articles  as 
a  Christmas  present  for  them  to  this  officer  who 
was  in  charge  of  that  base  in  San  Pedro.  [46] 

Q.  Now,  what  did  Mr.  Bogdonovich  do  with  re- 
spect to  the  bond  drive? 

Mr.  Wyshak:  Your  Honor,  I  think  all  of  this  is 
irrelevant  and  immaterial. 

Mr.  Mackaj^ :     This  is  preliminary. 

The  Court:    Well,  I  don't 

The  Witness:  He  worked  hard  on  that  and 
dropped  dead  during  one  of  those  bond  speeches. 

The  Court:  That  is  not  material.  I  think  what 
he  did  with  respect  to  the  general  business  is  more 
interesting  than  his  general  attitude. 

Mr.  Mackay:    Yes,  sir. 

Q.  By  Mr.  Mackay:  May  I  ask  you,  Mr.  Morris, 
when  Mr.  Bogdonovich  died? 

A.     When  he  died — what? 
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Q.     I  beg  your  pardon? 

A.     What  was  the  question  concerning  his  death? 

Q.     I  asked  you  if  he  is  dead? 

A.     Yes,  he  is. 

Q.     When  did  he  die? 

A.     I  wouldn't  remember  the  exact  date. 

Q.     Do  you  know  under  what  circumstances? 

A.     Yes. 

Q.     Please  tell  us. 

A.  Mr.  Bogdonovich  had  arranged  for  a  celebra- 
tion and   [47]    for  the  appearance  of  a 

Mr.  Wyshak:  Your  Honor,  I  think  this  is  ir- 
relevant and  immaterial. 

The  Witness:  prominent  radio  commentator 

at  the  Yugoslavia  Club  in  a  U.  S.  bond  drive 

The  Court:    We  don't  need  to  go  into  that. 

The  Witness:  Well,  during  the  course  of  this 
bond  selling  speech  he  dropped  dead. 

Q.  By  Mr.  Mackay:  Now,  Mr.  Morris,  you 
knew  Mr.  A.  T.  Williams,  did  you? 

A.     Yery  well. 

Q.  And  what  position  did  he  hold  with  the 
French  Sardine  Company? 

A.     Salesmanager. 

Q.     And  is  he  still  alive,  or  is  he  dead? 

A.     No,  he  died. 

Q,  Now,  as  general  counsel  of  the  French  Sar- 
dine Company,  Mr.  Morris,  was  it  your  duty  to  ad- 
vise the  company  with  respect  to  the  Price  Control 
Act?  A.    Yes. 

Q.    And  did  you  so  advise  them?  A.    Yes. 
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Q.  Were  you  consulted  with  respect  to  the  ceil- 
ing price  that  the  French  Sardine  Company  should 
use?  A.    Yes.  [48] 

Q.  What  advice  did  you  give  them  at  that  par- 
ticular time? 

A.  That  I  was  of  the  opinion — Doc  Williams, 
rather  came  up  with  the  idea  that  the  nearest 
canner  was  Van  Camp's  seafood  company.  We  had 
always,  apparently — Doc  Williams  and  M.  J.  Bog- 
donovich  looked  with  a  great  deal  of  respect  upon 
Van  Camp's  seafood  company,  and  occasionally  un- 
dertook to  compare  ourselves  with  them.  And  ap- 
parently the  first  thing  that  came  to  their  mind  was 
in  view  of  the  fact  we  had  no  sales  in  March  that 
we  were  comj^arable  to  Van  Camp.  I  did  not  agree. 

Q.    You  did  not  agree?  A.     Yes. 

Q.     Then  did  you  so  advise  them? 

A.  Yes.  But  then  sometime  within  a  close  period 
of  time  there,  M.  J.  Bogdonovich  came  to  me  and 
explained  to  me — well,  maybe  that  will  come  later. 
That's  all. 

You  will  have  to  forgive  me.  I  am  not  too  clear. 

The  Court:  That's  all  right.  Take  your  time.  If 
you  don't  feel  very  well  and  want  to  stop,  just  let 
us  know. 

Mr.  Mackay:  Maybe  if  I  stand  a  little  closer, 
your  Honor, — and  I  will  speak  a  little  louder. 

The  Court:  I  remember  when  you  were  active, 
Mr.  Morris,  and  I  am  very  sympathetic  to  anyone 
that  is  in  ill  health.  That  comes  to  all  of  us.  [49] 

The  Witness:    You  remember  when  I  was  active 
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in  your  court?  You  remember  the  case  of  Sandburg 

against  Sandburg  years  ago? 

The  Court:    That's  right. 

Q.  By  Mr.  Mackay:  Now,  Mr.  Morris,  you  said 
that  you  advised  them  that  Yan  Camp's  was  not 
comparable.  A.     Yes. 

Q.  Did  you  give  them  your  advice  as  to  what 
you  thought  was  comparable? 

Mr.  Wyshak:  Your  Honor,  I  object  to  this  as 
immaterial  and  irrelevant.  The  ceiling  has  been  es- 
tablished. The  violation  has  been  established;  and 
there  is  no  necessity  for  going  into  this  at  all. 

The  Court:  If  there  isn't,  it  might  as  well  be 
a  judgment  in  your  favor;  and  I  can't  do  that  until 
after  I  have  heard  the  evidence. 

You  see,  I  have  already  familiarized  myself 
enough  with  the  case  to  see  that  there  is  a  course 
of  conduct  right  here  verified  by  officials — in  fact, 
one  of  the  reasons  I  wanted  to  look  at  the  letters, 
I  do  so  much  writing  I  have  what  you  call  a  proof- 
reader's eye.  I  can  glance  at  the  page  and  take  it  in. 
That  is  why  I  can  read,  so  fast.  And  I  notice  in 
the  early  correspondence  here  the  facts  are  brought 
to  the  attention  that  they  are  doing  all  this  under 
the  expectation,  whether  it  is  a  promise  or  not,  that 
an  adjustment  will  be  [50]  made.  And  then  in  one 
of  the  first  letters  there — I  think  it  is  Exhibit  3; 
the  three-page  letter  after  the  two  telegrams;  I 
thinlv  it  is  Exhibit  4 — they  notified  the  Office  of 
Price  Administration  that  while  they  are  waiting 
for   an   adjustment,   which   they   said   they   would 
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probably  make,  they  are  putting  a  stamp  on  each 
invoice,  which  ties  to  the  invoice  which  was  intro- 
duced yesterday.  So  you  have  got  a  complete  course 
of  conduct,  and  it  is  always  permissible  to  show 
intent  by  a  course  of  conduct.  So  these  are  links  in 
the  chain  to  show  at  all  times  these  people  were  act- 
ing under  the  impression  that  an  adjustment  would 
be  made;  that  they  notified  their  clients  that  if  the 
adjustment  isn't  made  there  would  be  a  refund. 
And  if  that  isn't  admissil)le,  you  might  as  well  quit. 

Mr.  Wyshak :  I  don't  deny,  your  Honor,  that  the 
intent  prior  to  the  time  that  these  violations  were 
made  is  relevant  and  should  go  in.  What  I  am  say- 
ing is  they  should  not  have  a  chance  to  relitigate 
here 

The  Court:  They  are  not  relitigating  at  all.  You 
have  got  your  ovai  man.  Your  own  man  said  they 
practically  made  them  a  promise  that  they  would 
reduce  it.  This  is  a  case  where  you  own  top  official 
— maybe  you  have  someone  who  will  contradict  him 
— the  top  official  said  he  felt  at  all  times  that  this 
was  one  of  those  fortuitous  situations;  and  the  fact 
that  the  change  came  right  after  this  bears  upon 
this.  And  if  that  isn't  permissible  then  we  might 
as  [51]  well  not  litigate. 

Mr.  Wyshak :  Well,  your  Honor,  I  don't  question 
the  bona  fideness.  What  I  mean  is  this:  When  they 
sold  this  tuna  they  knew  what  the  ceiling  was 

The  Court:  I  know  v/hat  you  contend  because  I 
have  read  your  memorandum,   and   I   know  what 
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yoiii'  contention  is,  and  I  will  rule  on  your  conten- 
tion when  I  am  through.  And  I  am  not  through  yet. 
I  don't  know  what  your  evidence  is  going  to  be. 

Mr.  Mackay:    Could  you  read  that  question? 
(Question  read.) 

The  Witness:  Yes.  I  thought  one  of  the  other 
packer's  like  Coast  Fishing  Company  in  Wilming- 
ton, which  is  a  tew  miles  from  their  plant  in  the 
same  harbor,  or  West  Gate  Seafood  in  San  Diego, 
due  to  their  size  and  due  to  our  size,  and  tuna 
packing,  would  be  more  comparable  or  nearer  com- 
petitors of  ours. 

Q.  By  Mr.  Mackay:  Did  you  advise  them  that; 
they  could  use  the — sell  their  tuna  to  any  other 
comi)any?  A.    Yes. 

Q.     What  company? 

A.    High  Seas  Tuna  Packing  Company. 

Q.  Will  you  please  tell  the  court  why  you  ad- 
vised them  on  that? 

A.  Because  I  was  informed  by  the  manager  of 
that  company,  Mr.  Nielsen,  who  was  on  the  stand 
yesterday,  that  [52]  they  had  a  price  ceiling  of  $15 
a  case  of  48  fancy,  light-meat  tuna,  and  I  under- 
stood that  that  ceiling  was  in  effect  for  about  a 
month  after  April  28,  1942,  and  then  that  subse- 
quently it  was  reduced  by  OPA  to  $14,  and  that 
they  had  an  established  $14  ceiling  over  a  period 
of  time,  which  was  $3  more  than  the  ceiling  that 
they  insisted  on  adopting  from  Van  Camp's. 

Q.     Now,  who  controlled  the  High  Seas  ? 

A.     fligh  Seas  Tuna  Packing  Company  was  in- 
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corporated  by  me  for  M.  J.  Bogdonovicli  and  some 
others  in  July  of  1941 ;  and  at  that  time  I  asked  for 
the  issuance,  I  think,  of  about  $865,000  worth  of 
stock  to  the  Fishermen's  Tuna  Packing  Comi)any, 
I  think  it  was  called,  in  San  Diego,  which  became 
High  Seas  later;  and  I  think  $47,000  worth  of  stock 
to  M.  J.  Bogdonovich.  And  then  there  was  further 
negotiations  being  carried  on  by  M.  J.  Bogdonovich 
towards  acquiring  more  of  the  stock  of  the  new 
corporation  that  succeeded  the  Fishermen's  Tuna 
Packing — the  High  Seas  Tuna  Packing  Company, 
and  that  in  June  he  did  acquire,  or  had  committed 
152  shares.  And  then  more  shares,  as  time  went  on, 
were  acquired  by  him — exactly  how  much,  I  do  not 
know.  And  this  gave  Mr.  Bogdonovich  personally 
approximately  about  a  40  per  cent,  42  per  cent,  or 
somewheres  around  there  in  the  time  that  is  in- 
volved here,  interest  in  High  Seas  Tuna  Packing 
Company. 

And  I  heard  Nielsen  tell  what  ceiling  prices  he 
had,  and  [53]  as  I  understood  he  got  them  from 
some  local  sales  that  he  had  made  during  the  month 
of  March  in  the  San  Diego  area.  And  T  suggested 
to  Mr.  Bogdonovich,  in  view  of  the  fact  they 
thought  that  their  ceiling  was  $11,  and  that  didn't 
give  them  much  margin,  and  with  the  price  of  fish 
continually  going  up,  they  wouldn't  know  where  the 
devil  they  were  at  and  what  they  could  sell  for, 
that  it  might  be  advisable  for  him  as  the  principal 
owner  of  the  French  Sardine  and  a  substantial 
owner  of  High  Seas  Packing  Company,  to  channel 
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his  fish  and  to  channel  the  Fishermen's  Tuna  Pack- 
ing Company  fish,  which  he  was  sales  agent,  or 
which  he  sold  to  French  Sardine  Company,  rather 
than  permit  them  to  handle  it  all,  and  let  Nielsen 
sell  that  fish  to  the  Fishermen's  Tuna  Packing  for 
their  ceiling,  w4iich  would  give  him  $3,  and  would 
still  give  him  more  money  to  his  transaction  for 
French  Sardine  Company  and  French  Sardine  Com- 
pany instead  of  being  on  a  ragged  edge  would  have 
a  10  per  cent  brokerage  commission  from  the  fish 
sold  for  High  Seas  Tuna  Packing  Company.  And 
I  thought  that  was  a  good  deal  to  keep  him  bal- 
anced. 

Q.     What  did  he  say  about  that? 

A.  Oh,  he  wouldn't  hear  of  it.  And  he  was  sort 
of  a  temperamental  man,  and  I  am  inclined  to  think 
he  blew  up  at  me  for  such  a  suggestion. 

Q,     Did  he  tell  you  why  he  didn't  want  to  do  it? 

A.  That  he  didn't  want  to  profiteer,  that  he  had 
his  [54]  brokers  with  whom  he  had  established  re- 
putations over  a  period  of  yearSj  and  that  he  wanted 
to  deal  with  them,  and  that  he  wanted  to  handle 
his  fish  for  French  Sardine  Company.  Even  if  he 
made  less  money  he  was  happy  if  he  could  do  that. 

Q.  Now,  Mr.  Morris,  do  you  know  whether  or 
not  there  was  a  voting  trust  on  the  High  Seas  stock 
executed?  A.    Yes,  there  was. 

Q.     Did  you  prepare  it? 

A.  Yes,  I  prepared  a  draft  of  the  voting  trust 
for  High  Seas  Tuna  Packing  Company.  And  it  was 
practically  a  draft  of  the  voting  trust  as  contained 
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in  the  form  part  of  Ballantine  on  California  Cor- 
porations ;  altered  by  me  to  conform  with  the  situa- 
tion of  the  High  Seas  Tuna  Packing  Company. 
This  draft  I  took  to  San  Diego  and  presented  to 
Jerry  Driscoll  of  Drake,  Carey,  Ames  &  DriscoU, 
who  was  the  attorney  for  the  Fishermen's  Tuna 
Packing  Company,  and  later  became  attorney  for 
High  Seas  Tuna  Packing  Company. 

Mr.  AVyshak:  Your  Honor,  may  I  have  a  con- 
tinuing objection  to  this  on  the  grounds  that  it  is 
irrelevant  and  immaterial,  subject  to  a  motion  to 
strike? 

The  Court:    All  right. 

The  Witness:  And  this  voting  trust  was  later 
executed. 

Q.  By  Mr.  Mackay:  I  hand  you  a  document 
here  which  is  headed  "Voting  Trust."  I  ask  you  to 
please  examine  this  and  tell  us  whether  or  not  that 
is  a  copy [55] 

A.  I  have  already  examined  this  and  I  recognize 
it  from  Mr.  Driscoll's  signature.  And  this  is  the 
voting  trust  we  settled  upon  based  upon  my  draft. 

Mr.  Mackay:  I  would  like  to  have  this  marked 
for  identification. 

The  Court:    It  may  be  received. 

The  Clerk:  Is  this  being  offered,  or  merely  to 
he  marked? 

Mr.  Mackay:  Well,  I  may  as  well  offer  it  in  evi- 
dence. 

Mr.  Wyshak:  I  object,  your  Honor,  on  the 
grounds  that  it  is  irrelevant  and  immaterial. 
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The  Court:    Received. 

The  Clerk:    Plaintiff's  Exhibit  31  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  31,  was  received  in  evidence.) 

Q.  By  Mr.  Mackay:  Now,  Mr.  Morris,  as  gen- 
eral counsel  of  the  French  Sardine  Company  in 
1942,  and  particularly  the  late  spring  and  summer, 
and  during  the  latter  part  of  the  year  or  during  the 
rest  of  the  year,  did  you  have  conferences  with 
Mr.  Bogdonovich  and  Mr.  Williams  with  respect 
to  this  attempt  of  the  French  Sardine  Company 
t(»  negotiate  with  the  Government  for  a  higher  ceil- 
ing than  $11? 

A.  Well,  I  would  like  to  explain  our  method  of 
operation  in  the  French  Sardine  Company. 

Mr.  Wyshak:  That  can  be  answered  yes  ,or  no, 
your  Honor.  [56] 

The  Witness :  If  I  could.  And  then  from  that- 

The  Coui't:  Yes.  AYell,  you  may  answer  yes  or 
no,  and  then  you  may  explain  your  answer. 

Mr.  Mackay:     Then  you  go  ahead. 

The  Witness:    I  have  lost  the  question. 

Mr.  Mackay:    Well,  I  will  reframe  it. 

The  AYitness:  No.  It  may  have  been  framed 
properl}^;  just  that  I  slip  sometimes. 

Mr.  Mackay:    AYould  you  read  it,  then? 
(Question  read.) 

The  Witness:    I  would  say  almost  daily  confer- 
ences, as  we  ran  a  sort  of  small  operation  in  re-j 
spect  to  our  business.  In  other  words,   Mr.  Bog- 
donovich, Mr.  Williams,  Mr.  Jerry  Shear  and  one 
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or  two  of  the  Kravathivich  brothers,  myself  and  Joe 
Bogdonovieh  would  sit  around  an  old  desk  in  a  so- 
called  sales  office  and  Doc  Williams  w^ould  read  all 
of  the  correspondence  that  he  judged  important 
every  morning  when  M.  J.  Bogdonovieh  w^ould  come 
to  the  cannery.  And  then  Doc  Williams  would  be 
advised  as  to  how  he  w^is  to  answer  because  he 
handled  practically  all  of  the — he  did  handle  all 
the  important  correspondence.  And  then  we  would 
discuss  the  various  things  that  came  up.  And  one 
of  the  things  that  was  under  fairly  constant  dis- 
cussion was  this  so-called  price  ceiling.  And  Doc's 
contacts  with  Triggs,  his  phone  calls  with  Triggs, 
his  correspondence  with  Triggs — as  I  remember  it, 
[58]  Doc  stating  as  to  what  Triggs  said  to  him, 
especially  with  respect  to  the  price  ceiling,  and  that 
we  thought — then  that  Doc  thought  that  it  was  all 
right  to  go  ahead  and  base  our  prices  at  $12. 

Q.  By  Mr.  Mackay:  May  I  ask  you  this,  Mr. 
Morris:  AVere  you  consulted  by  the  management  of 
the  French  Sardine  Company  w'ith  respect  to  those 
conferences  ? 

A.  At  those  conferences  I  was  constantly,  you 
might  say,  consulted,  and  I  was  supposed  to  speak 
up  if  something  needed  correction  within  my  scope 
of  knowledge. 

Q.  May  I  ask  you  if  the  invoices  which  were  sent 
out  I  think  sometime  in  September 

A.    Yes. 

Q.  Which  contained  words  to  this  effect  that 
there  would  be  a  refund  of  a  dollar  a  case  in  the 
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event  that  OPA  had  not  granted  the  requested  in- 
crease   A.     Yes. 

Q.    was  that  sent  out  at  your  advice? 

A.  It  was  brought  out  at  one  of  these  so-called 
daily  meetings,  and  I  think  that  Doc  "Williams  drew 
the  provision  and  asked  me  if  I  thought  it  was 
proper,  or  if  I  had  any  idea  about  changing  it. 

Q.     What  was  your  advice? 

A.  My  advice,  that  I  thought  that  it  was  per- 
fectly proper  and  I  based  that  upon  many  reasons. 

Q.    What  are  they? 

A.  We  were  always  reading  about  pronounce- 
ments. I  have  in  mind  now  one  pronouncement  that 
was  brought  back  to  my  attention  in  the  correspond- 
ence that  I  think  was  just  introduced  in  evidence, 
a  statement  to,  I  believe.  Doc  Williams  and  these 
other  people,  and  they  were  gathered  in  Washing- 
ton at  a  meeting  by  Secretary  Wickers  to  the  re- 
spect that  these  regulations  were  hastily  drawn; 
that  they  were  recognized  to  be  imperfect ;  that  they 
were  subject  to  correction. 

Mr.  Wj^shak:  I  think  the  question  has  been  an- 
swered. There  is  no  question  pending. 

The  Court:  Go  ahead.  He  may  give  an  ex- 
planation. 

The  Witness :  And  that  there  would  be  many  in- 
equalities, or  words  to  that  effect,  that  many  can- 
ners  would  be  hurt,  that  these  would  be  eluninated 
or  worked  out  as  time  went  on.  And  that  we  could 
not  let  these  inequalities  stand — or  these  regula- 
tions stand  in  the  way  of  production — which  led 
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me   to   believe   that   OPA  would   correct   anything 
that  was  wrong,  because  that  was  the  pronounce- 
ment from  there. 

Then  also  I  think  there  is  another  letter  in  that 
correspondence  which  was  in  line  with  Doc  Wil- 
liams telling  us  that  Triggs  was  telling  him  that 
there  was  a  conference  between  officials  in  Wash- 
ington^— 

Mr.  Wyshak:  These  letters  speak  for  them- 
selves. [59] 

The  Court:  Well,  that  is  all  right.  We  will  go 
to  the  letters  in  greater  detail. 

The  Witness:  This  is  what  motivated  me,  your 
Honor. 

The  Court:  All  right.  You  want  us  to  stop  for  a 
minute  ? 

Mr.  Mackay:     Yes. 

The  Court:  Let  us  stop  for  a  minute.  Go  ahead, 
you  may  stej)  down. 

I  want  to  make  an  observation  here  for  the  rec- 
ord. One  of  the  advantages  one  has  in  a  case  of  this 
character  is  having  gone  through  this  type  of  period 
of  litigation.  So  I  am  going  to  call  attention  to  an 
opinion  of  mine  dealing  with  the  problem  which 
will  show  how  constantly  the  procedures  and  the 
Government  were  disputing  the  question  as  to  what 
base  shall  be  used  as  a  foundation  for  the  estab- 
lishment of  a  ceiling,  what  comparable  product 
should  be  brought  in. 

The  case  I  refer  to  is  Boyles,  Price  Administra- 
tor vs.  Wilson  &  Company.  It  is  reported  at  63  Fd. 
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Sup.  687.  The  Price  Administrator  had  sued  Wil- 
son &  Company,  one  of  the  packers,  for  the  sum  of 
$79,117.68,  in  the  main  sum,  plus  the  trebling  of 
damages,  plus  other  relief.  The  basis  of  their  con- 
tention was  that  Wilson  &  Company  had  sold  23 
cents  for  an  all-vegetable  margarin  in  the  Los  An- 
geles area.  The  entire  contention  was  that  the  base 
they  had  chosen  was  the  wrong  base.  The  Govern- 
ment contended  that  they  should  have  chosen  a  mar- 
garin which  was  in  the  market  at  the  time.  [60] 
This  margarin  that  they  were  selling  was  an  all- 
vegetable  margarin.  It  was  a  new  product.  And  the 
margarin  which  had  been  sold  prior  to  that  time 
was  made  of,  chiefly  of  animal  fats.  The  Govern- 
ment said,  "That  is  the  product  by  which  you  should 
go."  And  I  said  no.  And  the  Government  lost.  I  do 
not  know  whether  they  appealed.  If  they  appealed 
they  lost,  too. 

And  this  is  the  argument:  The  Administrator's 
chief  contention  that  the  price  was  excessive  is 
gi'ounded  on  the  proposition  that  the  all-vegetable 
oleomargarin  which  the  defendant  sold  in  1944  was 
the  same  or  an  identical  product  as  an  animal  and 
vegetable  margarin,  which  the  defendant  manufac- 
tured at  Los  Angeles  and  sold  at  the  lower  price 
in  March  1942,  the  base  period  chosen  for  the  fixing 
of  the  price ;  and  which  contained  70  per  cent  of  the 
animal  fat;  GMPR  2.  That's  the  regulation. 

And  then  I  said  I  believe  the  court  must  take 
judicial  notice  of  the  fact  that  in  the  matter  of  evi- 
dence an  all- vegetable  product  cannot  be  compared 
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with  a  partly  animal  and  partly  vegetable  i^roduct, 
and  with  the  animal  fats  amounting  to  70  x^ei'  cent; 
and  the  evidence  in  the  record  shows  the  difference 
between  the  two.  After  all,  to  say  that  both  are 
edible  doesn't  solve  the  question.  Nor  is  the  ques- 
tion solved  by  attempting  to  show  that  they  are  as 
palatable  to  some  people.  The  truth  of  the  matter 
is  that  an  edible  product  [61]  like  oleomargarin 
made  chiefly  of  animal  fat  is  not  the  same  as  or 
similar  to  GMPR  2  (a)  (2) ;  one  made  entirely  of 
vegetable  ingredients.  The  fact  that  both  are  used 
as  spread  and  may  be  a  poor  man's  substitute  for 
butter  is  of  little  consequence.  It  is  as  unrealistic  to 
claim  identity  for  them  as  it  would  be  to  claim 
identity  for  Crisco  or  other  all-vegetable  shorten- 
ings and  shortenings  composed  entirely  or  partly 
of  lard  merely  because  they  are  both  used  for  the 
same  purpose  of  shortening. 

"*  *  *  The  Administrator's  chief  contention  that 
the  price  was  excessive  is  grounded  on  the  proposi- 
tion that  the  all-vegetable  oleomargarine,  which  the 
defendant  sold  in  1944,  was  the  same  or  an  identical 
product  as  an  animal  and  vegetable  margarine,  which 
the  defendant  manufactured  at  Los  Angeles  and 
sold  at  a  lower  price  in  March  1942,  the  base  period 
chosen  for  the  fixing  of  the  price,  and  which  con- 
tained 70  per  cent  of  animal  fat  (GMPR.  2).  I  be- 
lieve the  court  must  take  judicial  notice  of  the  fact 
that,  in  the  matter  of  edibles,  an  all- vegetable  prod- 
uct cannot  be  compared  with  a  partly  animal  and 
partly  vegetable  product  in  which  the  animal  fats 
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amount  to  70  per  cent.  And  the  evidence  in  the  rec- 
ord shows  the  differences  between  the  two.  After 
all,  to  say  that  both  are  edible  does  not  solve  the 
question.  Nor  is  the  question  solved  by  attempting 
to  [62]  show  that  they  are  as  i^ala table  to  some  peo- 
ple. The  truth  of  the  matter  is  that  an  edible  prod- 
uct, like  oleomargarine  made  chiefly  of  animal  fat, 
is  not  the  same  as,  or  similar  to  (GMPR  2(a)(2), 
one  made  entirely  of  vegetal:)le  ingredients.  The  fact 
that  both  are  used  as  spreads  and  may  be  a  i)oor- 
man's  substitute  for  ])utter  is  of  little  consequence. 
It  is  as  unrealistic  to  claim  identity  for  them  as  it 
would  be  to  claim  identity  for  Crisco  or  other  all- 
vegetable  shortenings  and  shortenings  composed  en- 
tirely or  partially  of  lard,  merely  because  they  are 
both  used  for  the  same  purpose — shortening:  I  am 
quite  certain  that  a  physician  or  dietitian  who 
placed  a  patient  on  an  all-vegetal^le  diet  forbidding 
him  to  eat  animal  fats  would  be  shocked  if  he  were 
informed  by  the  patient  that  instead  of  an  all-vege- 
table margarine,  he  had  chosen  to  eat  a  margarine 
consisting  of  70  per  cent  animal  fats,  because  they 
were  both  the  same.  This  is  not  a  case  where  a  pro- 
cessor, by  increasing  certain  ingredients,  changes  a 
blend,  such  as  occurred  in  the  instance  suggested  by 
the  Administrator — the  coffee  blend  (OP A  Service, 
p.  11:  1024).  The  Administrator,  himself,  has  ruled 
that  the  addition  of  Vitamin  A  to  margarine  makes 
it  a  new  commodity,  distinct  from  non- vitamin  mar- 
garine (Report  286,  42,  418.11).  An  all- vegetable 
[63]  ])roduct  manufactured  in  lieu  of  a  combination 
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animal-vegetable  product  is  a  new  product  in  law 
and  in  fact.  And  as  GMPR  1499  does  not  contain 
a  definition  of  'same  commodity,'  the  matter  be- 
comes one  for  judicial  interpretation. 

"Interpretations  by  the  Administrator  are  not 
given  the  force  of  law.  Only  regulations  have  such 
force.  And  no  other  administrative  regulation  has 
been  called  to  my  attention,  which  would  deny  to 
such  product  its  quality  as  new. 

"The  contention  to  the  contrary — alisent  a  bind- 
ing regulation — calls  for  rejection  on  the  basis  of 
the  realistic  facts  already  referred  to,  even  if  we 
take  into  consideration  the  definition  of  'similar 
commodities'  contained  in  note  to  GMPR  1499.2." 

I  am  calling  to  your  attention  this  fact  in  order 
to  emphasize  that  there  was  a  constant  l)ickering 
going  on  back  and  forth  between  the  Administrator 
and  processor,  not  the  little  guys,  l)ut  the  big  guys 
— Wilson  &  Company,  one  of  the  big  four,  or  })ig 
six  packers — as  to  whether  there  was  violation  or 
not.  And  we  were  called  upon  at  all  times  to  inter- 
pret whether  a  proper  base  had  been  used. 

So  in  view  of  that  fact  it  is  quite  evident  that  we 
have  a  right  in  order  to  determine  whether  this  was 
a  fine  imposed  upon  a  willful  violator,  so  that  it  is 
not  deductible,  or  if  it  is  one  of  those  fortuitous 
things  resulting  from  an  [64]  honest  difference  of 
opinion  as  to  whether  a  proper  charge  was  made. 

And  I  could  give  you  more.  I  have  written  five 
or  six — I  have  forgotten  about  them.  I  had  to  go 
through  my  book  to  remember  the  title  of  them  ])e- 
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cause  I  wrote  so  many  of  them.  In  Jung,  to  show 
you  the  problems  we  had  imposed,  a  very  interest- 
ing problem  was  involved.  It  involved  the  wholesale 
market  which  operates  in  Los  Angeles;  and  the 
wholesale  market  which  operates  from  the  hours  of 
about  11:00  o'clock  at  night  until  4:00  o'clock  in  the 
morning;  a  place  where  the  retailer  goes  and  buys 
his  product.  You  go  and  see  a  box  of  oranges  and 
you  bu3^  50  boxes.  And  the  owner  of  the  stand  trans- 
ports by  truck,  by  hand  truck  to  the  vehicle  of  the  ] 
buyer.  The  vehicle  of  the  buyer  is  located  about 
three  or  four  blocks  from  the  place.  A  very  interest- 
ing question  arose. 

The  OPA  regulation  said  that  they  were  entitled, 
that  the  wholesaler  of  produce,  of  oranges, — no,  I 
think  it  was 

Get  me  the  case.  It  was  a  very  interesting  case 
to  show  you  the  problems  that  arose.  This  wasn't 
as  easy  as  those  who  haven't  gone  through  the 
process  of  adjudicating  these  matters.  They  think 
now  in  retrospect. 

It  is  57  Fd.  Supp.  701,  Bowles  vs.  Jung,  a  Chi- 
nese. I  think  it  involved  tangerines.  And  they 
provided  a  different  price  for  tangerines  if  the 
tangerines  were  delivered.  [65]  So  the  OPA  arbi- 
trarily said  that  delivery  meant  delivery  at  a  dis- 
tance, that  delivery  three  blocks  away  wasn't 
deliveiy  at  all.  So  they  sued.  And  let  me  see.  Oh, 
they  always  sued  in  millions,  you  know.  Let  us  seej 
what  they  sued  for.  It  is  a  very  lengthy  opinion. 
This  is  just  a  memorandum. 
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Incidentally,  Mr.  Breitenbach  appeared  in  that 
case.  And  by  that  time  he  had  left.  But  his  assistant 
who  was  in  the  case,  William  U.  Handy  and  Miss 
Arlene  Martin  are  still  in  the  Government  service, 
and  they  were  with  him. 

There  were  several  problems  involving  the  case, 
and  one  of  them  was  whether  that  was  transpor- 
tation. It  was  a  long  case.  The  judgment  was  for 
Bowles  on  other  matters,  but  against  him  on  that 
contention. 

This  is  from  Bowles  vs.  Jung,  57  Fd.  Supp.  701. 
I  am  reading  from  page  706. 

"The  Administrator  challenges  the  mark-ups  in 
this  and  the  other  transaction,  upon  the  ground 
that  the  defendant  charged  for  deliveries  which 
were  made  within  a  short  distance,  not  exceeding, 
at  the  most  several  blocks  within  the  same  area. 
The  Administrator  urges  that  his  office  has  inter- 
preted 'delivery'  not  to  include  deliveries  within 
the  same  market.  But,  the  regulation  does  not  define 
'delivery.'  Therefore,  the  word  must  be  given  its 
ordinary  legal  sense.  Under  the  law  of  sales,  title 
to  the  goods  passes  at  [66]  once  to  the  buyer  if  an 
agreement  is  executed. 

"If  the  seller  is  required  to  deliver  the  goods 
at  a  place  designated  by  the  buyer,  title  does  not 
pass  until  delivery  has  been  made. 

"The  California  Uniform  Sales  Law  provides: 

"  'If  the  contract  to  sell  requires  the  seller  to 
deliver  the  goods  to  the  ])uyer,  or  at  a  particular 
place,  or  to  pay  the  freight  or  cost  of  transporta- 
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tion  to  the  buyer,  or  to  a  particular  place,  the  prop- 
erty   does    not    pass    until    the    goods    have    been 
delivered  to  the  buyer  or  reached  the  place  agreed 
upon.' 

"This  is  especially  true  in  sales  between  mer- 
chants which  contain  F.O.B.  provisions.  Title,  in 
such  instances,  does  not  pass  until  delivery  at  the 
point  of  shipment.  The  goods  are  at  the  risk  of  the 
seller  until  they  are  put  on  board. 

"In  the  meantime,  full  responsibility  rests  upon 
the  seller.  If  the  goods  are  destroyed  in  transit,  the 
sale  is  not  completed  and  the  loss  is  the  seller's. 
And  this  principle  applies  whether  the  delivery  is 
made  two  blocks  away  by  an  employee  of  the  prod- 
uce company  who  carries  a  lug  of  tangerines  on 
his  shoulders,  or  several  lugs  on  a  hand-truck  or 
dolly  which  he  wheels  through  the  market,  or  whe- 
ther he  [67]  delivers  it  by  motor  truck  at  a  place 
designated  by  the  buyer. 

"The  Administrator  seems  to  think  that  no  de- 
livery is  a  delivery  unless  it  is  actually  made  at 
some  great  distance,  at  the  buyer's  place  of  busi- 
ness. Perhaps  if  the  Administrator  had  so  defined 
delivery,  we  might  be  compelled  to  adopt  this  inter- 
pretation, although  it  would  do  violence  to  the  law 
of  sales.  For  such  a  definition  would  force  upon 
tiip  seller  the  responsibility  for  the  loss  of  the 
goods,  the  risk  resulting  from  the  use  of  his  equip- 
ment by  his  own  emx)loyees,  including  injuries  to 
these  employees  and  others,  and,  at  the  same  time. 
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would  deny  him  the  right  to  make  a  charge  for  the 

delivery  which  has  these  hazards. 

''But  the  Administrator  has  not  done  so.  My 
duty,  therefore,  as  a  judge,  is  to  give  to  the  word 
'delivery'  a  meaning  which  conforms  to  the  accepted 
legal  principles.  It  is  well  to  bear  in  mind  the 
warning  of  Mr.  Justice  Douglas  that,  in  carrying 
out  the  objects  of  the  statute  under  which  the  regu- 
lation was  written  to  prevent  inflation,  the  Admin- 
istrator 'does  not  carry  the  sole  burden.' 

"The  courts  have  a  like  responsibility,  which 
must  be  exercised  in  the  light  of  recognized  legal 
[68]  principles.  Hence  we  cannot  give  to  the  word 
'delivery'  any  other  meaning  than  that  which  it  has 
under  known  legal  norms. 

"The  injustice  of  a  contrary  interpretation  in 
this  case  is  apparent. 

"The  market  in  which  these  men  did  business 
sprawls  over  many,  many  streets  in  the  heart  of  the 
industrial  district  of  Los  Angeles,  covering  miles 
of  territory.  In  the  early  morning,  when  the  sales 
are  made,  the  market  is  a  conglomeration  of  piled 
up  packing  boxes,  lugs  and  all  sorts  of  containers 
filled  witli  all  kinds  of  fruits  and  vegetables.  The 
floors  are  strewn  with  rejected  fruits  and  vegeta- 
bles. Water  is  running  in  all  directions.  The  seller's 
employee  who  carries  or  tracks  a  load  of  frait 
through  the  market  to  the  place  designated  by  the 
buyer,  runs  the  risk  of  slipping,  damaging  the  fruit 
and  injuring  himself.  And  yet,  we  would,  under  the 
interpretation  of  the  Administrator,  make  the  seller 
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assume   all  these   burdens  while   denying  him  the 

right  to  charge  for  the  risk  so  incurred. 

**But  the  deliveries  were  not  all  of  manual  char- 
acter. The  evidence  shows  that,  in  many  instances, 
deliveries  were  made  on  motor  trucks  of  the  buyers 
located  several  blocks  away.  This  was  especially 
true  [69]  in  the  case  of  chain  stores  which  bought 
large  quantities  for  sale  at  their  individual  stores. 
The  transportation  manager  of  one  of  these  chains 
designated  his  company's  truck  standing  several 
blocks  away  from  the  defendant's  place  of  business 
as  the  place  of  delivery.  The  defendant's  motor 
truck,  driven  by  one  of  his  employees,  had  to  be 
used  in  transporting  the  goods  to  the  place.  In 
transit,  the  responsibility  not  only  for  the  safety 
of  the  merchandise,  but  also  for  any  accident  which 
might  result  in  damage  to  the  seller's  truck  or  to 
the  property  of  others  or  injury  to  the  driver  or  to 
any  other  persons  was  on  the  defendant.  And  the 
risk  taken  was  just  as  great  as  if  the  delivery  had 
been  made  twenty  blocks  away,  at  a  store  designated 
by  the  buyer. 

"I  conclude,  therefore,  that  in  sales  where  deliv- 
eries, in  the  sense  here  indicated,  were  made,  the 
defendant  had  the  right  to  the  additional  mark-up." 

I  am  pointing  to  the  fact  that  we  almost  have 
to  go  into  metaphysics  in  order  to  try  to  put  sense 
into  some  of  these  regulations.  So  that  it  is  quite 
important  now  when  we  find  that  the  Government 
insists  that  some  $90,000  that  was  paid  cannot  be 
recovered  because  they  are  foreclosed  by  the  fact 
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that  they  were  paid.  It  is  very  important  to  go 
into  the  entire  background  to  see  whether  there 
was  a  willful  violation  [70]  or  whether  it  was  one 
of  those  fortuitous  things  that  arose  from  the  var- 
ious conflicts  of  interpretation.  And  here  are  a 
couple  of  cases  which  indicate  the  type  of  conflicts 
there  were,  and  I  could  give  you  a  half  dozen  more 
but  I  won't  take  the  time. 
All  right.  We  will  now  take  the  recess. 

(Short  recess.) 

The  Court:  All  right,  gentlemen.  Let's  continue 
with  the  testimony. 

Mr.  Mackay:  You  may  cross  examine,  Mr.  Wy- 
shak. 

Cross  Examination 

By  Mr.  Wyshak : 

Q.  At  the  time  you  were  asked  by  the  repre- 
sentatives of  the  French  Sardine  Company  as  to  the 
propriety  of  their  making  a  notation  on  each  in- 
voice I'egarding  their  charging  an  amount  in  excess 
of  the  ceiling,  were  you  acquainted  with  the  OPA 
rules  and  regulations? 

A.  I  was  acquainted  with  some  of  the  OPA 
rules  and  regulations.  I  think  at  the  time  we  took 
a  service  that  was  called  Tax  Research  Service,  or 
some  dam  thing  that  came  out  and  told  you  what 
you  could  do  and  what  you  couldn't  do,  and  what 
the  Government  had  done  on  war  production,  OPA 
and  taxes  and  no  end  of  things.  That  came  out 
every  week,  I  think. 
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Q.  Did  you  make  a  study  of  it  before  giving 
them  your  condusion?  [71] 

A.  Well,  no.  I  think  the  thing  was  all  a  gradual 
growth  of  trying  to  keep  up  with  all  the  various 
things  that  happened,  governmental  and  otherwise; 
and  it  was  upon  that  knowledge  that  I  had  accumu- 
lated through  various  sources  that  I  based  my  opin- 
ion— and  I  am  as  certain  as  I  am  sitting  here  that 
$11  a  case,  regardless  of  how  the  darn  thing  got  on 
record,  was  never  the  price  ceiling  of  French  Sar- 
dine Company.  And  I  can  explain  and  give  you  my 
substantial  reasons  which  I  believe  are  actual  phy- 
sical facts  of  comparison  that  haven't  been  gone 
into  either  by  the  management  of  French  Sardine 
or  the  OPA;  except  all  they  did 

Mr.  Wyshak:  I  think  you  have  answered  the 
question. 

The  Witness :    all  they  did  was  substantiated 

Van  Camp's  $11. 

The  Court:  Don't  get  worked  up,  Mr.  Morris, 
just  talk  calmly.  Remember  you  are  a  witness  and 
not  an  attorney. 

The  Witness:  That  is  my  defect,  your  Honor.  I 
get  lost.  I  can't  help  it.  I  apologize,  your  Honor. 

The  Court:     All  right. 

Q.  By  Mr.  Wyshak:  But  at  that  time  the  rep- 
resentatives of  the  French  Sardine  Comi^any  did 
feel  $11  was  their  ceiling? 

The  Court:    Did  what? 

The  Witness :    Did  feel  that  $11  was  their  ceiling. 
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Mr.  Wyshak:  Felt  that  $11  was  their  ceiling 
price,  didn't  they?  [72] 

The  Court :  Did  they  feel  that  it  was,  or  was  that 
the  price  fixed?  They  didn't  feel  it  was,  because 
they  contended  it  was  more. 

Go  ahead.  He  is  giving  you  a  chance  now  to  ex- 
press an  opinion.  Go  ahead. 

Q.     By  Mr.  Wyshak:    Did  they  or  didn't  they? 

A.     Some  did  and  some  didn't.  I  didn't. 

Q.  But  those  who  originated  the  idea  of  putting 
the  notation  on  the  invoices  at  the  higher  price  did 
feel  that  $11  was  the  ceiling? 

The  Court:  What  was  the  price  of  the  invoices? 
I  haven't  seen  the  invoices  since  yesterday. 

Mr.  Wyshak:  Your  Honor,  it  was  a  dollar  over 
what  the  $11  was.  It  hasn't  been  put  in  evidence. 

The  Court:     Go  ahead.  That  is  permissible. 

Mr.  Grady:  Your  Honor,  I  have  a  copy  of  the 
invoice  that  I  would  like  to  introduce  in  evidence 
now  so  your  Honor  could  have  the 

The  Court:    Wasn't  one  introduced  yesterday? 

Mr.  Grady:  There  was  merely  a  statement,  your 
Honor. 

The  Court:  Well,  let's  have  it.  I  was  under  the 
impression  that  went  in  yesterday. 

Mr.  Grady:     This  is  just  one  typical  example. 

The  Court :    All  right. 

The  Witness :    Do  you  want  me  to  tell  you  why  ? 

The  Court:  Answer  the  question,  and  then  you 
may  explain  it. 

The  Clerk:  Plaintiif's  Exhibit  No.  32  in  evidence. 
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(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  32,  was  received  in  evidence.) 
[S(M^  ])age  233.] 

The  Witness:  I  lost  the  darn  thing.  Can  you 
repeat  the  question  I 

Q.  By  Mr.  Wyshak:  I  think  you  stated  that 
Mr.  Williams  was  the  one  who  originated  this  idea 
of  putting  the  notation  on  the  invoice,  is  that  cor- 
rect? 

A.  That  was  my  impression  as  a  result  of  one 
of  those  morning  conferences. 

Q.  And  he  felt  that  $11  a  case  was  the  ceiling 
price,  did  he  not? 

A.  He  was  the  one  that  came  up  with  Van 
Camp's  $11. 

Q.  And  if  $11  were  the  ceiling  price,  as  a  result 
of  your  study  and  analysis  of  the  rules  and  regu- 
lations, you  realized,  did  you  not,  that  there  would 
be  a  violation? 

A.  No.  And  I  still  contend  there  wasn't  any 
violation. 

Q.  I  say  on  the  assmnption  that  $11  was  the  ceil- 
ing price. 

A.     That  wasn't  the  ceiling  price,  in  my  opinion. 

Q.  On  the  assumption  that  $11  was  the  ceiling 
price,  billing  it  at  $12  with  that  notation  on  the 
invoice,  would  be  a  violation,  would  it  not?  [74] 

A.  If  the  ceiling  price  was  $11,  actually,  prop- 
erly arrived  at,  in  my  opinion,  they  asked  $12,  then 
I  would  say  that  would  be  a  violation,  yes. 

The  Court:     This  charge  says: 
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"Please  remit  in  accordance  with  this  invoice.  If 
OP  A  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  31st,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1  per  case  less  on  48/%s 
and  $2  per  case  less  on  48/ls,  and  will  refund  you 
accordingly." 

Now,  under  this  it  is  conceivable  that  one  of  the 
buyers  could  have  declined  to  do  so  by  saying, 
"We'll  pay  you  the  ceiling  and  then  if  you  get  the 
additional  one  and  it  makes  it  retroactive,  we  will 
pay  you  back."  And  you  would  have  accepted? 

The  Witness :  That  is  right,  we  would.  That  was 
the  intention.  The  intention  was  to  give  them  their 
dollar  back  if  somebody  hollered  too  much  from 
the  Government. 

Q.  By  Mr.  Wyshak:  French  Sardine  had  to 
file  \vith  the  OPA  a  schedule  as  to  what  its  ceiling 
price  was  on  each  item,  didn't  they  ? 

A.     I  didn't  quite  hear  that. 

Mr.  Wyshak:  Would  you  read  the  question, 
please  ? 

(Question  read.)  [75] 

The  Witness:  French  Sardine  Company  did  not 
have  a  ceiling  price  so  Doc  Williams  tried  to  deter- 
mine if  he  could  correctly,  with  what  Van  Camp's 
ceiling  price  was 

Mr.  Wyshak :  Would  you  please  reread  the  ques- 
tion, Mr.  Reporter?  I  don't  believe  you  caught  the 
question,  Mr.  Morris. 
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The  Witness:    I  may  not  have. 
(Qnestion  read.) 

The  Witness :  I  actually  don't  know.  I  didn't  see 
what  they  filed. 

Q.  By  Mr.  Wyshak:  Well,  I  asked,  do  you 
know  whether  they  had  to? 

A.  No,  I  don't  know.  I  imagine  they  did,  but  I 
don't  know.  The  regulations  are  so  far  off  all  I  can 
have  is  the  general  impressions  that  I  carry  over 
from  that  time,  plus  the  things  that  I  might  have 
been  vehement  on  that  didn't  impress  and  inculcate 
themselves  upon  my  mind. 

Q.  They  would  have  filed  such  a  schedule, 
wouldn't  they,  if  they  had  to? 

A.  Well,  the  regulation  will  say  so,  and  what 
the  regulation  provided,  I  presume  was  filed.  We 
always  try  to  abide  by  those  regulations. 

Q.     If  one  were  filed? 

A.  In  the  regular  course  of  business  that  would 
have  been  the  procedure. 

Q.     If  one  were  filed?  [76]  A.     Yes. 

Q.  Would  it  have  had  the  $11  figure  or  the  one 
that  you  had  in  mind? 

A.  The  one  that  they  would  have  filed  would 
have  had  their  mistaken  ceiling  on,  which  is  the 
$11  ceiling;  that  being  Doc  Williams'  idea  that  we 
were  as  big  and  comparable  to  Van  Camp's. 

Mr.  Wyshak :    No  further  questions,  your  Honor. 

The  Court:     Any  redirect? 

Mr.  Mackay:    That's  all. 
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The  Court :     That  is  all.  Step  down. 

(Witness  excused.) 
Mr.  Grady:    Mr.  John  Trijops,  please. 

JOHN  P.  TRIPPS 
called   as   a  witness  by  the   plaintiff,   being  first 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:    What  is  your  name,  please? 

The  Witness:    John  P.  Tripps,  T-r-i-p-p-s. 

Direct  Examination 
By  Mr.  Grady: 

Q.    Would  you  please  state  what  your  present 
office  is  with  the  Star-Kist  Foods,  Inc.  ? 

A.     Vice-president,  secretary  and  treasurer. 

Q.     And    that's    formerly    the    French    Sardine 
Company  ? 

A.    Formerly  French  Sardine  of  California. 

Q.     You   also   held   those   same   offices   with   the 
French  Sardine  Company  of  California? 

A.     Yes. 

Q.    And  for  how  long  have  you  been  treasurer 
of  the  French  Sardine  Company  of  California? 

A.    20  years,  plus. 

Q.    Are  you  also  an  officer  of  the   High   Seas 
Tuna  Company? 

A.     I  am.  I  am  vice-president  of  High  Seas. 

Q.     I  hand  you  a  schedule  and  ask  if  you  can 
identify  it? 

A.     This  schedule  is  an  analysis  of  our  total  sales 
of  the  period  of  May  1,  1942,  through  June  1947. 

Q.    Does  it  show  other  items? 
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A.  It  also  shows  the  cash  expenditures  during 
the  year  1942  by  months,  and  average  weekly  and 
monthly  turnover. 

Q.  Was  this  schedule  prepared  under  your  su- 
pervision? A.     It  was. 

Q.  From  the  books  and  records  of  the  French 
Sardine  Company?  A.     Yes,  sir. 

Mr.  Grady:  I  offer  this  schedule  in  evidence, 
your  Honor,  as  Plaintiff's  Exhibit  No.  33.  A  copy 
has  already  been  furnished  two  or  three  days  ago 
for  counsel. 

Mr.  Wyshak:  Your  Honor,  I  am  going  to  object 
to  that  on  [78]  the  ground  that  no  foundation  has 
been  laid  as  to  who  jjrepared  it ;  and  irrelevant  and 
immaterial. 

The  Court:  Well,  I  think  before  you  allow  a 
summary  you  have  got  to  show  how  it  was  made. 
You  have  got  to  show  whether  it  was  made  under 
his  direction  or  whether  in  his  opinion  it  correctly 
represents  the  sales  as  reflected  in  the  original 
books. 

Mr.  Grady:  Your  Honor,  may  I  inquire  further 
then? 

Q.  By  Mr.  Grady:  Mr.  Tripps,  who  prepared 
that  schedule  under  your  direction? 

A.     Roy  Kelly. 

Q.  Does  it  in  your  opinion  correctly  reflect  the 
original  books  and  records  of  the  company;  a  sum- 
mary of  those  books  and  records? 

A.     It  deflnitely  does. 

The  Court:    All  right.  It  may  be  received. 
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The  Clerk:  Plaintiff's  Exhibit  No.  33  in  evi- 
dence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  33,  was  received  in  evidence.) 

The  Court:  The  original  books  are  available  to 
the  Government  if  they  want  to  check'? 

Mr.  Mackay:    Yes,  indeed. 

The  Witness:    Yes,  sir. 

The  Court:    All  right. 

Incidentally,  these  are  the  figures  that  were  used 
in  [79]  computing  the  income  tax  in  the  report 
which  is  in  as  an  exhibit? 

The  Witness:     Yes,  sir. 

Q.  By  Mr.  Grady:  I  hand  you  another  docu- 
ment, Mr.  Tripps,  and  ask  you  to  identify  that. 

A.  This  is  an  analysis  of  sales  and  maximum 
ceiling  prices  covering  tuna  sold  by  the  High  Seas 
Tuna  Packing  Company  from  May  1942  through 
January  1943. 

Q.  And  was  that  document  prepared  under  your 
direction?  A.     Yes,  sir,  it  was. 

Q.  And  does  it  correctly  reflect  the  books,  in 
your  opinion;  correctly  reflect  the  original  books 
and  records  of  that  company?  A.    Yes,  sir. 

Mr.  Grady:  I  now  offer  this  document  in  evi- 
dence, your  Honor. 

Mr.  Wyshak:     Same  objection,  your  Honor. 

The  Court:     Overruled. 

The  Clerk:  Plaintiff's  Exhibit  No.  34  in  evi- 
dence. 
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(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  34,  was  received  in  evidence.) 

The  Court:  The  same  is  true  as  to  the  other?  It 
is  a  correct  summary,  and  the  books  are  available, 
and  it  is  the  basis  of  the  figures  on  which  the  in- 
come tax  was  computed  as  shown  by  a  copy  of  the 
income  tax  return  filed  here?  [80] 

The  Witness:    That  is  correct,  your  Honor. 

Q.  By  Mr.  Grady:  Mr.  Tripps,  I  now  hand  you 
a  document,  a  piece  of  cardboard  with  several  docu- 
ments on  it,  and  I  ask  if  you  can  identify  that, 
please  ? 

A.  Yes.  These  are  our  usual  bulletins  that  we 
mail  to  all  of  our  brokers  representing  us. 

Q.  Would  you  state  how  many  and  the  dates  of 
the  various  mimeographs  that  are  attached  there  so 
they  will  be  properly  identified? 

A.  August  20,  1942,  two  pages;  September  24th, 
two  pages;  September  24th,  another  one;  October 
20th,  1942 ;  December  1,  1942 ;  January  4,  1943. 

Q.  Is  that  the  original  record  from  the  files  of 
your  office? 

A.  Yes,  sir,  it  is.  We  keep  these  in  a  large  vol- 
ume book. 

Q.  iVnd  can  you  tell  the  court  the  circulation 
that  those  mimeographs  had — to  whom  are  they 
sent? 

A.  Sent  to  our  brokers,  of  which  there  are  ap- 
proximately 100  to  125  brokers. 

Mr.  Grady:  I  now  offer  this  document  in  evi- 
dence.  I   don't  know   whether  you  would  like   to 
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have  each  separate  niimeogTaphed  marked  a  sep- 
arate exhibit  number  or 

The  Court:  Just  circulars  sent  with  the  same 
subject.  I  think  they  can  be  put  in  as  one  exhibit. 
The  reason  I  wanted  [81]  the  others  separately  was 
because  each  record  was  different,  and  the  ones  that 
dealt  with  the  same  subject,  they  had  an  individual 
relationship. 

Mr.  Grady:  Well,  your  Honor,  these  do  each 
deal  with  a  separate  subject.  One  deals  with 
mackerel  and  another  one  with  sardines, 

The  Court:  I  have  no  objection  to  that.  If  you 
have  to  pick  one  out,  we  can  use  a  number  for  the 
subdivisions. 

The  Clerk:    Is  this  admitted,  your  Honor? 

Mr.  Wyshak:  Your  Honor,  I  am  going  to  object 
as  to  those  portions  that  deal  with  fish  other  than 
tuna,  and  as  to  those  that  are  dated  subsequent  to 
the  time  that 

The  Court:  Well,  I  think  the  court  will  disre- 
gard any  matter  in  there  except  those  that  relates 
to  tuna. 

Mr.  Wyshak:  And  also  those  memoranda  which 
are  dated  after  the  date  of  the  violation  here. 

The  Court:  Well,  I  would  have  to  pick  those 
out.  I  don't  know  which  are  dated  after  the  vio- 
lation. 

Mr.  Wyshak:  Well,  I  don't  know  how  to  open 
this  thing.  I  don't  want  to  tear  it  apart. 

Mr.  Grady:  Well,  we  didn't  want  to  separate 
them,  your  Honor. 
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The  Court:  Well,  I  will  disregard  those  after 
the  date  of  the  judgment. 

Mr.  Wyshak:  No.  I  meant  after  the  date  of  the 
sales  [82]  of  tuna  at  the  over-ceiling  price,  your 
Honor. 

The  Court:    What  is  the  last  date? 

Mr.  Wyshak :  I  presmne  it  would  be  the  date  the 
new  regulation  was  promulgated  early  in  January 
1943. 

Mr.  Grady:  We  have  no  objection  to  your  dis- 
regarding any  after  that,  your  Honor,  because  there 
are  none  after  that  date. 

The  Clerk:     Is  this  admitted? 

The  Court:    It  may  be  received. 

The  Clerk:  Plaintiff's  Exhibit  No.  35  in  evi- 
dence. 

(The  docmnent  referred  to,  marked  Plain- 
tiff's Exhibit  35,  was  received  in  evidence.) 
[See  page  234.] 

Q.  By  Mr.  Grady:  Mr.  Tripps,  have  you  ex- 
amined the  books  and  records  of  the  French  Sar- 
dine Company  in  an  effort  to  determine  what  the 
ceiling  price  you  had  was  on  California  sardines 
prior  to  August  31,  1942 1  A.     Yes,  sir,  I  have. 

Mr.  Wyshak:  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Court:    Overruled. 

Mr.  Grady:  Your  Honor,  so  that  you  might  be 
able  to  follow  this  particular  testimony,  I  refer  you 
to  Exhibit  No.  18,  which  is  price  regulation  209, 
and  in  particular  the   fourth  page  thereof  where 
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the  new  ceiling  prices  are  listed.  And  I  am  going 
to  ask  the  witness  what  the  French  Sardine   [83] 
Company's  price  was  on  each  of  these  items  prior 
to  the  issuance  of  this  new  ceiling  price. 

The  Court:    All  right. 

Q.  By  Mr.  Grady:  Now,  will  you  state  your 
price  on  No.  1  ovals  standard  pack  Tomato  Sauce, 
mustard  ? 

Mr.  Wyshak:  May  I  have  a  continuing  objec- 
tion, your  Honor, 

The  Court:    Yes. 

Mr.  AVyshak:  on  the  grounds  that  it  is  ir- 
relevant and  immaterial,  and  subject  to  a  motion  to 
strike  ? 

The  Court:    All  right.  Overruled. 

The  Witness:  You  want  that  before  the  ceil- 
ing  

Q.  By  Mr.  Grady:  Before  August  31,  1942, 
when  this  regulation  came  out. 

A.     $4.10. 

Q.  Would  you  state  what  your  price  was  on  No. 
1  ovals  standard  pack  Natural?  A.     $4.00. 

Q.  On  No.  1  tails  standard  pack.  Tomato  Sauce, 
mustard  ?  A.     $3.40. 

Q.     No.  1  tails  standard  pack  Natural? 

A.    $3.15. 

Q.    8  oz.  standard  pack  Tomato  Sauce? 

A.     $3.90. 

Q.    8  oz.  standard  pack  Natural?  [84] 

A.     $3.90. 

Q.     5  oz.  standard  pack  Tomato  Sauce? 
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A.     $3.65. 

Q.     On  5  oz.  standard  j)ack  Natural? 

A.     Also  $3.65. 

Q.  Now,  have  you  computed  what  the  average 
increase  was  in  the  prices  fixed  on  August  31, 1942  ? 

A.  Yes,  I  have.  It  shows  here  from  12  per  cent 
to  as  high  as  35  per  cent.  Did  you  want  it  by  spe- 
cific items,  or 

Q.  Why  don't  you  read  the  specific  items  in 
the  order  that  I  have  given  them  to  you? 

Mr.  Wyshak:  May  I  inquire  as  to  what  the  wit- 
ness is  testifying  from? 

Mr.  Grady:    You  may. 

Mr.  Wyshak:    What  is  that  document? 

The  Witness:  This  is  a  memorandum  that  I 
made  for  my  books. 

^Ir.  Wyshak:    You  prepared  it  yourself? 

The  Witness:     I  have  prepared  most  of  it. 

Mr.  Wyshak:    Which  portions  did  you  prepare? 

The  Witness:    The  prices,  the  calculations. 

The  Court:     All  right.  Go  ahead. 

Q.  By  Mr.  Grady:  Would  you  state  the  per- 
centage increase  in  the  order  that  I  have  given  you, 
starting  with  No.  1  oval  pack  Tomato  Sauce  mus- 
tard and  ending  with  5  oz.  standard  pack  [85] 
natural  ? 

A.  12.7;  oval  natural  13  per  cent;  tails  tomato 
mustard  16.2;  tails  natural  14.3;  96  8  oz.  tomato, 
35  per  cent ;  96  8  oz.  natural,  28.2 ;  100  5  oz.  tomato, 
27;  100  5  oz.  natural,  20.5;  or  an  average  of  20.9 
per  cent. 

i 
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Q.    In  some  of  those  you  indicated 

The  Court:  Is  that  the  maximum  allowed,  or  is 
that  what  you  took? 

The  Witness :  This  is  our  ceiling  price — the  ceil- 
ing price  allowed  us  over  our  March  ceiling  price. 

The  Court:    I  see. 

The  Witness :    That  was  an  increase. 

Q.  By  Mr.' Grady:  You  mentioned  a  figure — 
100  5  oz.  I  assume  the  100  means  how  many  cans 
in  a  case?  A.     That  is  right. 

Q.     And  the  same  for  96  8  oz.? 

A.     Correct. 

Q.  Can  you  tell  us  from  the  books  and  records 
of  your  company  what  prices  French  Sardine  paid 
for  raw  tuna  per  ton  during  the  season  1941? 

A.     Yes,  sir. 

Mr.  Wyshak:  That  is  objected  to  as  irrelevant 
and  immaterial. 

The  Court:  There  we  are  getting  into  the  ques- 
tion of  reasonableness  of  the  price,  which  is  no  con- 
cern of  ours.  [86]  I  think  these  discussions  and 
negotiations,  the  things  that  were  told  the  Adminis- 
trator, the  things  they  talked  about,  will  show  that 
there  was  a  dispute,  a  reasonable  basis  and  a  rea- 
sonable l)asis  for  dispute.  We  can't  go  behind  that, 
because  otherwise  we  are  going  far  afield, 

Mr.  Grady:  I  understand,  your  Honor,  some 
statements  were  made  in  those  letters  determining 
these  prices,  and  I  merely  wanted  to  verify  them 
for  your  Honor,  but 

The  Court :    I  don't  think  we  ought  to,  unless  the 
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Government  should  dispute  them  by  any  testimony 

they  offer. 

Mr.  Grady:    All  right. 

The  Court:  If  they  do  that,  then  you  may  go 
into  the  question  of  the  correctness  of  the  cost  as 
referred  to  in  the  letters.  You  don't  have  to  sup- 
port the  statement  of  your  letters. 

Mr.  Grady:    I  have  no  further  questions. 

The  Court:    Any  questions'? 

Mr.  Wyshak:    I  have,  your  Honor. 

Cross  Examination 
By  Mr.  Wyshak: 

Q.  With  respect  to  the  97,215  cases  of  tuna  that 
were  sold  in  the  period  September  1942  to  January 
1943,  can  you  give  us  a  breakdown  of  approximately 
how  many  cases  were  sold  each  month  in  that 
period? 

A.  Yes,  we  can.  I  can't  do  it  right  offhand, 
now.  [87]  I  am  not  prepared.  It  can  be  given  to 
you. 

Q.  Well,  would  you  say  that  most  of  it  was  sold 
immediately  after  it  was  decided  to  increase  your 
price,  with  the  notation  on  each  invoice  during  Sep- 
tember and  October"? 

A.  I  think  Roy  can  get  some  figures  for  me 
right  there. 

The  Court:    Who  was  that? 

The  Witness:    Mr.  Kelly  is  right  here. 

The  Court:  Well,  that  information  is  available. 
Are  you  going  to  put  him  on? 
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Mr.  Grady :    No,  we  didn't  intend  to,  your  Honor. 

The  Court:  AYell,  if  he  has  the  facts  available- - 
what  is  he,  an  accountant? 

The  Witness:    He  is  the  comptroller. 

The  Court :  Well,  if  the  information  is  available, 
I  have  no  objection  to  putting  him  on  and  giving 
it  to  him  when  you  are  finished  with  this  witness. 

All  right.  Step  down. 

Mr.  Grady:  I  have  one  further  question  from 
this  witness. 

The  Court:    Go  ahead. 

Redirect  Examination 

By  Mr.  Grady: 

Q.  Mr.  Tripps,  I  notice  from  Exhibit  No.  33 
that  the  average  weekly  cash  expenditures  during 
the  last  three  months,  October  through  December, 
is  substantially  higher  than  the  average  weekly  cash 
expenditures  for  the  entire  year.  Can  [88]  you  tell 
us  why? 

A.     Yes,  sir.  That  is  our  main  season. 

Mr.  Wyshak:  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Court:    What  was  that?  Read  the  question. 

Mr.  Grady:  Your  Honor,  the  average  cash  ex- 
penditures for  the  last  three  months  of  the  year, 
which  followed  immediately  our  sending  these  in- 
voices out,  are  substantially  higher  than  the  aver- 
age for  the  entire  year,  and  there  is  a  significaut 
reason  for  it.  . 
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The  Court :  I  don't  think  it  was  necessary.  I  will 
sustain  the  objection. 

All  right.  You  want  that  information,  Mr. 
Wyshak? 

Mr.  Wyshak:    Yes,  I  would. 

Mr.  Grady:  We  will  make  him  available,  your 
Honor. 

We  have  no  further  questions  of  this  witness. 

The  Court:    All  right. 

(Witness  excused.) 

Put  your  man  on  the  stand. 

Mr.  Grady:  We  will  make  him  available,  your 
Honor.  I  don't  know  whether  he  has 

The  Court:    Oh,  he  is  not  here? 

Mr.  Grady:  We  can  make  him  available,  but  it 
will  take  some  computation. 

The  Court:    Well  then,  we  can  do  it  at  2  o'clock. 

Are  you  going  to  offer  any  testunony,  Mr. 
Wyshak? 

Mr.  Wyshak:     No  oral  testimony. 

The  Court:  Have  you  got  any  documentary  evi- 
dence ? 

Mr.  AYyshak:  Yes,  your  Honor.  I  think  we 
should  be  finished  today,  your  Honor;  if  that  is 
what  you  had  in  mind. 

The  Court:  All  right.  I  will  examine  more  thor- 
oughly some  of  these  exhibits  which  I  have  looked 
at,  with  the  ones  that  have  been  introduced. 

Mr.  Grady:  I  might  say,  your  Honor,  that  our 
next  evidence  will  be  two  depositions  which  are  on 
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file.  Do  you  have  any  objection  to  the  judge  read- 
ing them  during  the  noon  recess,  Mr.  Wyshak? 

Mr.  Wyshak:  I  have  some  objection  to  the  dep- 
ositions, yes. 

Mr.  Grady:  We  would  be  willing  to  let  your 
Honor  read  those. 

The  Court:  Well,  I  may  read  them.  However, 
I  prefer,  unless  they  are  very  long,  that  they  be 
read  into  the  record;  especially  if  there  are  ob- 
jections. 

Are  there  any  dociunents  attached  to  the  deposi- 
tion? 

Mr.  Grady:    Just  two,  your  Honor. 

The  Court:  Well,  as  long  as  there  are  objections, 
there  is  no  use  in  reading  them. 

2:00  o'clock. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.)  [90] 

Mr.  Grady:  Your  Honor,  as  Plaintiff's  next  ex- 
hibit I  would  like  to  introduce  in  evidence  the 
claim  for  refund  which  was  filed  in  this  case  with 
the  Collector  of  Internal  Revenue. 

The  Court:  I  thought  a  stipulation  of  facts  ad- 
mits that  it  was  a  timely  demand  for  each,  doesn't 
it? 

Mr.  Wyshak:     I  believe  it  does. 

Mr.  Grady:  It  does,  your  Honor,  and  I  would 
just  like  to  get  the  claim  itself  in  evidence. 

The  Court:  The  only  question  isn't  the  form. 
The  only  question  is  whether  it  is  timely  and  if  the 
Government  admits  it  was  timely  there  is  no  ques- 
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tion  left.  However,  if  you  want  the  form  of  it  it  is 
all  right  with  me. 

Mr.  Grady:  It  is  attached  to  the  complaint  and 
admitted  in  the  answer.  So  I  think  that  is  piobably 
sufficient.  So  I  vvill  withdraw  the  oifer. 

The  Court :    Accepted  as  an  exhibit  by  reference. 

Mr.  Grady:    All  right,  your  Honor. 

\'(»ur  Honor,  during  the  noon  hour  I  think  Mr. 
Tri])i)s  has  had  a  chance  to  compute  some  of  those 
figures  Mj*.  AVyshak  would  like  to  have,  and  I 
offer  Mr.  Tripps 

The  Court:  All  right.  I  might  say  that  I  have 
had  an  opportunity  to  go  over  more  carefully  the 
exhibits  that  were  [91]  introduced,  and  of  course 
some  of  them  are  very  lengthy,  especially  those  re- 
lating to  the  various  regulations;  and,  of  course,  in 
your  argument  you  can  call  my  attention  specifically 
to  the  ])()rtions  that  you  want  to  spare  us. 

JOHN  P.  TRIPPS 
called  as  a  witness  by  the  plaintiff,  having  been 
previously  sworn,  resumed  the  stand  and  testified 
further  as  follows: 

Cross  Examination — (Continued) 
By  Mr.  Wyshak: 

Q.  How  many  cases  of  tuna  were  sold  during 
each  month  at  those  prices,  above  the  ceiling  price? 

A.  I  did  this  hurriedly,  Mr.  Wyshak,  and  manu- 
ally, without  an  adding  machine  and  I  arrive  at — 
in  September,  18,077  cases;  October,  36,245;  No- 
vember,    14,803 ;     December,     27,031  —  96,000-plus 
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cases.  This  was  done,  as  I  say,  very  hurriedly  and 

manually. 

Q.  That  was  for  September,  October,  November 
and  December?  A.     Correct. 

Mr.  Wyshak:    Thank  you. 

Redirect  Examination 

By  Mr.  Grady: 

Q.  Mr.  Tripps,  would  you  explain  how  some 
cases  are  shipped  on  consignment  and  some  are  sold 
from  Terminal  Island?  Will  you  explain  how  that 
procedure  works  in  your  company?  [92] 

Mr.  Wyshak:  I  think  that  is  irrelevant  and  im- 
material. 

The  Court:    No,  overruled. 

The  Witness :  We  ship  on  consignment  for  vari- 
ous reasons:  one,  accommodation  of  buyers,  and 
storage  facilities  of  our  own.  We  ship  to  public 
warehouses,  we  leave  it  there  in  our  name,  our 
broker  sells  it,  bills  it  on  the  buyer  and  sends  us  a 
copy  of  our  invoice. 

Q.  By  Mr.  Grad}^ :  Well,  by  what  period  of  time 
does  the  invoice  which  you  receive  from  the  broker 
follow  the  time  that  you  tell  him  to  go  ahead  and 
invoice  ? 

A.     Oh,  it  might  be  a  week,  10  days,  two  weeks. 

Mr.  Grady:   No  further  questions. 
The  Court:  Let  me  ask  you  tliis  (Question:  The  in- 
voice I  saw  was  made  in  your  name? 
The  Witness:    Yes,  sir. 
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The  Court :  Does  the  broker  send  out  that  invoice 
in  your  behalf,  or  do  you? 

The  Witness:  That  particuh\r  one  happened  to 
be  made  by  us  on  a  shipment  made  direct  from 
Terminal  Island. 

The  Court:  Now,  on  those  made  by  brokers,  is 
the  invoice  sent  in  your  name? 

The  Witness:    Yes,  sir,  it  is  on  our  invoice  head. 

The  Court :  Then  how  do  you  know  which  broker 
— does  the  broker  have  a  notation  on  it,  or  do  you 
know  who  gets  the  commission?  [93] 

The  Witness:  His  name  is  right  on — the  broker's 
name  appears  on  that  invoice. 

The  Court:  That  is  what  I  wanted  to  know,  be- 
cause the  practice  may  not  be  the  same  in  all  indus- 
tries, you  see. 

The  Witness:    Correct. 

The  Court:    As  to  what  brokers  actually  do. 

The  Witness:  This  may  be  beside  the  point: 
However,  all  of  our  sales  are  made  through  brokers, 
whether  we  ship  it  direct  or  whether  we  ship  it 
through  consignment. 

The  Court:    All  right. 

Mr.  Grady :    That  is  aU. 

The  Court:    You  may  be  excused. 
(Witness  excused.) 

Mr.  Grady:  Next,  I  would  like  to  introduce  a 
deposition  taken  on  behalf  of  the  plaintiff  of 
Charles  AY.  Triggs,  who  has  been  referred  to  here 
in  the  testimony.  I  don't  know  what  your  Honor's 
pleasure  is,  but  if  it  is  agreeable,  I  would  like  to 
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have  Mr.  Mackay  take  the  stand,  and  I  will  ask 
the  questions. 

The  Court:  Yes.  That  is  a  good  way  of  doing  it. 
Many  times,  gentlemen,  I  agree  to  read  depositions, 
but  if  they  are  too  long,  and  especially  if  counsel 
reserve  objections,  we  do  that. 

Mr.  Grady:  May  we  take  the  original  from  the 
file? 

The  Clerk:     Deposition  of  whom?   [94] 

Mr.  Grady:  Charles  W.  Triggs  taken  on  behalf 
of  the  plaintiff.  I  think  there  are  two  in  there. 

Your  Honor,  this  one  says  that  it  is  taken  on 
behalf  of  the  defendant.  It  may  have  both  of  them 
in  there,  I  don't  know.  We  intend  to  introduce  both 
of  them,  anyway. 

The  Court :  All  right.  Let  us  open  it  up  and  take 
it  out,  whatever  you  want. 

Mr.  Grady:  Would  you  excuse  me  just  a  mo- 
ment, your  Honor?  I  will  see  if  I  can  find  out 
where  the  other  one  is. 

The  Clerk:  If  you  check  the  clerk's  office  their 
documents  will  show  the  document. 

Mr.  Grady:  We  will  read  the  one  taken  on  be- 
half of  the  defendant  first,  the  deposition  of 
Charles  W.  Triggs. 

The  Court:    All  right. 

Mr.  Grady:  "Deposition  of  Charles  W.  Triggs, 
taken  on  behalf  of  defendant,  at  10:00  o'clock  a.m., 
Thursday,  August  5,  1954,  at  Room  728,  523  West 
Sixth  Street,  Los  Angeles,  California,  before  Arlene 
Jenkins,  a  Notary  Public  within  and  for  the  Coimty 
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of  Los  Angeles,  State  of  California,  pursuant  to 
stii)ulation  and  order  to  take  deposition  hereunto 
attached. 

"Appearances:  For  the  Plaintiff:  Mackay,  Mc- 
Gregor, Reynolds  &  Bennion,  by  A.  Calder  Mackay, 
Esq.,  and  Stafford  R.  Grady,  Esq.,  523  West  Sixth 
Street,  Los  Angeles  14,  California,  and  [95]  Roland 
G.  Swaffield,  Esq.,  Farmers  &  Merchants  Bank 
Bldg.,  Long  Beach,  California.  For  the  Defendant:  j 
Laughlin  E.  Waters,  United  States  Attorney;  by 
Robert  H.  Wyshak,  Assistant  United  States  At- 
torney. 

CHARLES  W.  TRIGGS 
having  been  first  duly  sworn,  deposed  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Wyshak: 

Q.     What  is  your  name  and  address,  please,  sir? 

A.     Charles   W.    Triggs,    T-r-i-g-g-s,    737    North 
Michigan  Avenue,  Chicago,  Illinois. 

Q.    What  is  your  present  business  or  occupation  ? 

A.     I  am  the  owner  of  Triggs  Brokerage,  fish 
and  oyster — fish  and  seafood,  rather,  brokerage. 

Q.    During  the  years  1942  and  '43,  were  you  em- 
ployed by  the  Government  in  Washington,  D.  C? 

A.     I  was  employed  as  head  of  the  Fish  Section 
of  Office  of  Price  Administration. 

Q.     And  how  long  were  you  employed  in  that 
capacity  1 

A.     From    February    10,    1942,    until    April    15,  '^ 
1944. 

Q.    Did  you  have  any  title  while  so  employed? 
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A.  Chief  of  that  division,  Fish  and  Seafood 
Division. 

Q.  While  you  were  in  that  capacity,  did  you 
have  any  conversation  with  the  representatives  of 
the  French  Sardine  Company  of  California^ 

A.     I  did. 

Q.     And  whom  did  you  speak  with? 

A.  Williams,  Doc  Williams.  What  were  his 
initials  % 

Mr.  Mackay:    A.  T.  Williams. 

The  Witness:  A.  T.  Williams,  always  known  as 
Doc. 

Q.  By  Mr.  Wyshak:  And  do  you  know  what 
his  capacity  was? 

A.  Sales  manager  of  the  French  Sardine  Com- 
pany. 

Q.  Was  anyone  else  present  during  this  con- 
versation? A.     Not  in  Washington. 

Q.  And  can  you  recall  approximately  when  these 
conversations  took  place? 

A.  During  the  summer  of  1942.  Had  a  number 
of  conversations  when  he  was  in  Washington. 

Q.     In  your  office? 

A.     In  my  office  in  Washington. 

Q.  And  what  were  these  conversations  with 
respect  to?  [97] 

A.     In  respect  to  the  price  of  tuna,  canned  tuna. 

Q.  Do  you  mean  with  particular  reference  to  the 
French  Sardine  Company?  A.     Pardon? 

Q.  With  particular  reference  to  the  French  Sar- 
dine Company? 


156  United  States  of  America  vs. 

(T)o])()sition  oi'  Charles  W.  Triggs.) 

A.  With  particular  reference  to  the  French  Sar- 
dine Company  and  the  relative  position  between 
the  French  Sardine  Company  and  other  tuna 
packers. 

Q.     That  was  with  respect  to  the  ceiling  price. 

A.     That  was  Avith  respect  to  the  ceiling  price. 

Q.  Can  you  give  us  the  content  of  those  con- 
versations ? 

A.  It  was  in  regard  to  the  regulation  that  we 
were  to  get  out  covering  the  price  of  canned  tuna. 
A  regulation  that  we  tried  to  get  out  in  February 
of  1942  was  not  successful  because  the  assistant  to 
Henderson,  the  Administiator,  refused  to  approve 
it.  We  then  had  to  consider  getting  another  regula- 
tion out,  but  owing  to  many  regulations  that  we  had 
to  get  out  on  canned  fish  and  frozen  and  fresh 
fish  there  was  considerable  delay  in  getting  out  a 
new  regulation,  and  the  prices  in  force  at  the  time 
w^ere  those  that  were  stii)ulated  by  general  maxi- 
mum price  regulation. 

Q.  Then,  at  that  time  there  was  no  question  as 
to  what  the  ceiling  price  for  canned  tuna  for  the 
[98]  French  Sardine  Company  was? 

A.  The  price  was  fixed  by  general  maximum 
price  regulation,  which  fixed  the  price  at  whatever 
price  they  had  in  March  of  1942. 

Q.  What  I  mean  is,  there  was  no  dispute  as  to 
what  the  ceiling  price  was  at  that  time? 

A.     No  dispute  at  that  time. 

Mr.  Mackay:  Let's  clear  that  up.  Of  what  time 
are  you  speaking? 
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Mr.  Wyshak:  When  he  had  these  conversations 
in  the  middle  of  1942  with  Mr.  Williams. 

The  Witness:  In  the  middle  of  1942  there  was 
some  question.  Of  course,  the  regulation  in  force 
was  general  price  maximum  regulation  until  we 
got  a  new  regulation. 

Q.    ByMr.  Wyshak:    In  February  1943,  was  it? 

A.     That  w^as  in  January  of  1943. 

Q.     January  ? 

A.     That  the  new  regulation  came  out. 

Q.  Well,  what  was  the  question  with  regard  to 
their  ceiling  in  the  summer  of  1942? 

A.  The  question  was  about  the  position  that  the 
French  Sardine  Company  was  in  with  an  $11  ceil- 
ing while  their  competitors  had  higher  ceiling 
prices. 

Q.  But  there  was  no  question  as  to  the  inter- 
pretation [99]  of  the  regulations  at  that  time,  was 
there  ? 

A.  No  question  of  the  interpretation.  It  was  the 
general  maximum  price  I'egulation. 

Q.  Was  there  any  discussion  regarding  the 
French  Sardine  Company  raising  its  prices  at  that 
time  ? 

A.  During  that  summer  Mr.  Williams  came  to 
Washington.  We  discussed  their  situation  and  there 
was  some  talk  about  prices  that  they  might  be  en- 
titled to,  and  I  think  that  at  least  four  or  five 
times  Mr.  Williams  must  have  seen  me  before  the 
regulation — the  new  regulation  went  into  effect. 

Q.     Well,  did  you 
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A.  And — pardon  me — he  also  telephoned  numer- 
ous times  from  Terminal  Island  to  see  if  we  were 
going  to  get  out  the  regulation. 

Q.  Did  you  advise  him  that  it  would  be  all  right 
with  you  if  they  raised  their  prices  over  the  $11 
ceiling  at  that  time? 

A.  I  discussed  with  him  what  we  were  doing  on 
other  canned  fish,  such  as  salmon,  sardines,  crab 
meat  and  shrimp,  discussed  that  with  him,  and  the 
way  we  had  handled  the  ceilings  on  those  items, 
canned  salmon,  for  instance,  would  be  based  on  the 
previous  season  pack  plus  a  certain  amount  that 
would  probably  cover  additional  costs  over  the  pre- 
vious season.  In  other  [100]  words,  we  had  to  con- 
sider additional  costs  over  and  above  what  the 
previous  year's  price  was. 

Q.  AVell,  during  these  discussions  in  1942,  did 
you  at  any  time  tell  him  that  it  was  all  right  with 
you  if  the  Freuoli  Sardine  Company  raised  its 
prices  ?  A.     Well 

Mr.  Mackay:  Just  a  moment.  I  object  to  that 
as  a  leading  question. 

Mr.  Wyshak:  The  question  has  already  been 
asked,  Mr.  Mackay. 

Mr.  Mackay:  Well,  whether  it  has  or  not,  it  is 
a  leading  question.  If  you  want  to  ask  him  about 
the  substance  of  the  conversation,  all  right. 

The  Witness:    Repeat  the  question. 

Mr.  Wyshak :  Will  you  read  the  question,  please  ? 

Mr.  Mackay:    I  will  withdraw  it  to  save  time. 
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Mr.  Wyshak:  Will  you  please  read  the  ques- 
tion? 

(Question  read.) 

The  Witness:  I  had  no  authority  to  tell  anyone 
to  raise  their  prices.  I  would  discuss  with  him  what 
they  might  be  entitled  to  in  the  way  of  a  price,  but 
as  for  giving  definite  instructions,  I  am  not  in  a 
position  to  do  that. 

Mr.  Wyshak:    Then,  you  didn't? 

The  Witness:  Not  definite  instructions,  no;  no 
[101]  definite  instructions  to  raise  prices. 

Q.  By  Mr.  Wyshak:  Was  there  any  discussion 
during  these  conversations  regarding  what  you 
might  do  for  the  company  if  a  complaint  were 
brought  against  the  company  by  the  OPA  for  mak- 
ing charges  over  the  ceiling  prices? 

A.     Well,  I  can't  say  that  there  was. 

Q.    Well,  can  you  say  that  there  was  not? 

A.     Any  discussion  about  what  I  would  do? 

Q.    Yes.  Did  you  make  a  commitment  to  them? 

A.  Well,  I  might  have  made  the  statement  that 
I  would  support  anything  that  they  might  do  if  it 
was  within  reason.  That  would  be  logical  for  me  to 
do.  Inasmuch  as  we  were  allowing  increased  prices 
on  other  canned  fish,  I  might  possibly  have  made 
the  statement  they  wouldn't  be  taking  any  chances 
or  something  of  that  kind. 

Q.     I  didn't  hear  you. 

A.  That  they  might  not  be  taking  any  great 
chances  in  raising  the  price  because  I  was  of  the 
firm  belief  that  they  were  in  a  bad  position. 
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Q.  Well,  did  you  say  that  you  would  try  to 
quash  any  complaint  that  might  be  brought  against 
them  ? 

A.  I  wouldn't  say  quash  complaints,  no.  I  [102] 
wouldn't  say  that. 

Q.    You  mean  you  didn't  say  thaf? 

A.  I  don't  think  I  said  that,  no.  In  answer,  I 
wouldn't  be  in  a  position  to  say  that  because  the 
powers  that  be  hired  me  to  administer  it,  and  I 
would  say  on  that  I  might  have  been  willing  to 
recommend  certain  things. 

Q.  You  do  know,  do  you  not,  that  charges  were 
brought  against  the  French  Sardine  Company  for 
overeeiling  sales'?  A.     Overceiling? 

Q.    Yes.  A.     Yes,  I  know. 

Q.  And  you  do  know  that  the  matter  was  settled 
on  the  basis  of  single  damages 

A.     Yes. 

Q.    being  accepted? 

A.     Yes. 

Q.  Did  the  OP  A  at  that  time  have  any  policy 
respecting  accepting  single  damages? 

A.  The  policy  of  the  OPA  was  to  accept  single 
damages  in  certain  cases.  In  very  flagrant  violations 
sometimes  they  would  assess  treble  damages. 

Q.  Was  there  any  policy  about  accepting  single 
damages  to  avoid  litigation?  [103] 

A.     To  what? 

Q.     Accepting  single  damages  to  avoid  litigation. 

A.  Well,  I  think  that  was  done  as  a  matter  of 
policy  at  times. 
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Q.     Would  you  say  it  was  done  in  this  case? 

A.    Well,  it  might  be  in  this  case. 

Q.     Well,  do  you  know  if  it  was  in  this  case*? 

A.     I  don't  know. 

Q.     You  don't  know? 

A.  No.  I  might — I  knew  what  happened  after- 
ward, that  the  enforcement  man  in  Washington,  a 
man  named  Greenberg,  showed  me  a  check — showed 
me  the  check  which  was  given  and  wanted  to  know 
if  I  thought  they  ought  to  send  it  back  for  treble. 
I  told  him  at  that  time — I  explained  the  nature  of 
the  whole  case  and  told  him  if  I  had  my  way  I 
w^ould  send  the  check  back  and  let  him  keep  it. 

Mr.  Wyshak:  For  the  record,  would  you  put  in 
my  statement  that  Mr.  Triggs'  last  statement 
should  be  stricken  as  not  responsive  to  any  question. 

Mr.  Mackay :  May  I  ask  the  witness  at  this  time : 
When  you  say  you  told  him  to  send  it  back  to  the 
French  Sardine  Company? 

The  Witness:  Send  it  back  to  the  French  Sar- 
dine Company,  yes.  [104] 

Q.  By  Mr.  Wyshak:  Prior  to  the  issuance  of 
the  new  regulation  in  January  of  1943,  was  there 
anything  in  the  OP  A  regulations  to  justify  an  un- 
authorized increase  in  the  price  of  canned  fish  with 
a  notation  on  the  invoice  to  the  purchaser  that  the 
overcharge  would  be  refunded  if  it  were  not  subse- 
quently approved? 

Mr.  Mackay:  You  are  asking  him  a  legal  ques- 
tion. Regulations  could  vary. 
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Mr.  Wyshak:  Well,  perhaps  the  witness  knows 
the  answer. 

Mr.  Mackay:  Well,  we  object  to  it,  calling  for 
a  conclusion  of  the  witness." 

The  Court:  Unless  you  tell  me  you  are  insisting 
on  the  objection,  I  don't  know  whether  you  want 
me  to  pass  on  it  or  not. 

Mr.  Grady:     We  don't  insist  on  it,  your  Honor. 

The  Court:     Go  on. 

Mr.  Grady:     (Reading) 

"The  Witness:    Well,  I  couldn't  say  if  there  was 


any 

Mr.  Mackay:    Not  the  best  evidence." 

Mr.  Grady:  I  waive  that  objection,  too,  your 
Honor. 

"The  Witness:    provision  for  an  instance  of 

that  occasion,  putting  on  the  invoice.  I  couldn't  say 
as  to  that.  [105] 

Q.     By  Mr.  Wyshak:    You  don't  know  of  any? 

A.  I  couldn't  say.  It  might  have  been  done  in 
some  divisions  of  OPA. 

Q.     But  on  canned  fish  it  wasn't  done? 

A.     Not  to  my  knowledge,  no. 

Mr.  Wyshak:    That  is  all. 

Cross  Examination 
By  Mr.  Mackay: 

Q.  Now,  Mr.  Triggs,  you  have  been  asked  about 
general  maximum  price  regulation.  I  think  that 
came  out  in  April  of  1942,  didn't  it  ? 

A.     '42,  yes;  April  '42. 
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Q.  What  did  that  do  with  respect  to  establish- 
ing ceilings  for  the  individual  canners  of  fish*? 

A.  It  fixed  the  prices  at  their  selling  prices  in 
March  of  that  year. 

Q.     In  March  of  1942  ^2 

A.     Yes,  March  of  '42. 

Q.  Were  you  then  made  acquainted  with  the 
price  ceiling  problems  on  fancy  tuna  which  con- 
fronted the  French  Sardine  Company  during  1942 
and  '43?  A.     I  was. 

Q.  And  do  you  remember  what  the  ceiling  price 
was  based  upon  their  March  1942  prices? 

A.     The  ceiling  price  we  finally [106] 

Q.  No,  no.  The  price  finally  based  on  their 
March  1942 

A.  Well,  the  ceiling  price  on  French  Sardine 
was  $11. 

Q.  How  did  that  compare  with  other  competi- 
tors in  that  area?" 

Mr.  Wyshak:  Your  Honor,  I  will  object  to  that 
as  calling  for  a  conclusion  of  the  witness,  and  not 
proper  cross  examination. 

The  Court:    Overruled. 

"Mr.  Mackay:  Well,  you  have  asked  about  cer- 
tain conversations  here  and " 

Mr.  Grady:  Oh,  this  is  colloquy  on  the  objec- 
tion. If  it  has  been  ruled  upon,  I  will  omit  it. 

The  Court:    All  right. 

Mr.  Grady:  The  question  was  then  read,  your 
Honor,  and  the  witness  answered  it  on  page   12, 
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line  12.  So  to  re-orient  the  witness  I  will  ask  the 

question  again. 

"Q.  How  did  that  compare  with  other  competi- 
tors in  that  area? 

The  Witness:    It  was  very  low. 

Q.  By  Mr.  Mackay:  You  said  that  Mr.  Wil- 
liams had  visited  Washington  several  times  during 
the  summer  of  1942  and  that  he  had  often  tele- 
phoned to  you.  He  had  written  to  you  also,  I  sup- 
pose? [107]  A.     He  had,  yes. 

Q.  And  what  was  the  purpose  of  his  coming  to 
you  and  having  these  conversations  about  which 
you  have  been  asked  by  counsel? 

A.  To  ascertain  how  soon  we  could  get  a  regu- 
lation into  effect  that  would  permit  them  to  increase 
their  selling  price. 

Q.  Now,  with  such  a  low  ceiling  price  of  $11 
a  case  that  French  Sardine  had  under  general 
maximum  price  regulation,  how  did  that  affect  them 
with  respect  to  their  competitors,  particularly  with 
respect  to  purchasing  raw  fish?" 

Mr.  Wyshak:  Your  Honor,  I  object  to  that  on 
the  grounds  that  it  is  hearsay  and  also  is  calling  for 
a  conclusion  of  the  witness. 

The  Court:  I  assume  that  was  rather  specula- 
tive. The  objection  is  sustained. 

Mr.  Grady:  I  will  skip  the  answer  then,  your 
Honor,  and  proceed  with  the  next  question,  which 
begins  at  line  13,  page  13. 

"Q.     By  Mr.   Mackay:     Well,   in  your  opinion, 
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would  that  put  them  at  a  great  disadvantage  be- 
cause of  that?" 

Mr.  Wyshak:    I  object  to  that 

The  Court:  That  goes  with  the  other  one.  The 
objection  is  sustained.  [108] 

Mr.  Grady:  I  think  the  next  two  or  three  follow 
the  same  line. 

The  Court:  Then  it  will  be  understood  they  all 
fall  in  the  same  category.  Go  to  the  next  starting 
point. 

]Mr.  Grady:    Beginning  at  line  25  on  page  13: 

"Q.  By  Mr.  Mackay:  Now,  Mr.  Triggs,  as  a 
result  of  your  conversations  with  Mr.  A.  T.  Wil- 
liams, who  was  sales  manager  of  French  Sardine 
Company,  did  you  look  into  their  situation  for  the 
purpose  of  determining  whether  the  ceiling  prices 
of  the  French  Sardine  based  upon  their  prices  in 
March  1942  as  required  by  general  maximum  price 
resulation  were  too  low? 

A.  I  was  quite  familiar  with  what  was  happen- 
ing in  the  situation  of  this  kind.  The  demand  was 
so  great  that  there  was  a  tendency  to  bid  prices 
up.  In  fact,  I  know  that  there  was  very  sharp  com- 
l^etition  in  buying  of  tuna  from  the  boats." 

Mr.  Wyshak :  I  move  to  strike  that,  your  Honor, 
as  not  responsive  to  the  question.  It  is  irrelevant. 

The  Court:  Well,  I  think  it  is  responsive  all 
right.  But  I  think  the  last  paragraph  may  be 
stricken,  about  the  competition.  I  think  the  first 
part  may  remain. 

Mr.  Grady :    "Q.    Was  it  your  opinion  after  talk- 
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ing  with  Mr.  Williams  and  investigating  their  ceil- 
ing [109]  prices  that  their  ceiling  prices  were  too 
low  and  some  relief  should  be  given  to  them?" 

Mr.  Wyshak:  I  object  to  that,  your  Honor,  as 
irrelevant  and  incompetent. 

The  Court:  Oh,  no,  it  certainly  isn't.  When  you 
fix  the  price  by  formula,  but  a  price  of  a  certain 
date,  then  it  is  a  question  of  whether  the  price  was 
correctly  fixed  as  of  that  date  is  material. 

Mr.  Wyshak:  But  he  isn't  answering  that,  your 
Honor. 

The  Court:  He  says  in  his  opinion — he  was 
asked  if  it  was  too  low  considering  all  the  other 
elements.  He  is  supposed  to  know.  He  is  the  man  in 
charge. 

Mr.  Wyshak:  He  has  testified  as  to  what  their 
ceiling  price  was — $11  a  case;  and  that  that  was 
the  ceiling  price. 

The  Court:  Well,  if  it  was  too  low,  then  the 
OPA  had  no  right  to  fix  it  at  that  price.  He  has  a 
right  to  be  discussing  it. 

Mr.  Wyshak:  Well,  I  think  what  the  witness 
means  was  their  ceiling  price  was  low  compared  to 
their  competitors;  speaking  absolutely 

The  Court :    Well,  you  can  argue  that  but  I  don't 
want  to  argue.  Let  us  go  on  and  get  the  evidence  in. 
(Whereupon   Mr.    Grrady   and   Mr.    Mackay 
continued  to  read  the  deposition.) 

"A.     I  was  certainly  of  that  opinion.  [110] 

Q.  And  did  you  have  that  opinion  in  the  sum- 
mer of  1942?  A.     In  the  summer  of  1942. 
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Q.  Yes.  Did  you  so  state  to  Mr.  Williams?  Did 
you  advise  Mr.  Williams  that  the  prices  were  too 
low  or  did  you  agree  with  Mr.  Williams  that  their 
ceiling  prices  were  too  low?" 

Mr.  Wyshak:  I  object  to  that  as  a  leading  ques- 
tion. 

The  Court:  No.  That  is  overruled.  This  is  cross 
examination.  He  is  cross  examining  your  witness. 
Overruled. 

Mr.  Mackay:     (Reading) 

"A.  I  didn't  advise  him.  I  agreed  with  him  that 
the  prices  were  too  low. 

Q.  That's  what  I  mean.  Having  determined  in 
the  summer  of  1942  that  the  ceiling  prices  of 
French  Sardine  Company  with  respect  to  canned 
tuna  were  too  low,  what  steps  did  you  take  or  were 
taken  by  the  OPA  to  alleviate  that  situation? 

A.  No  steps  were  taken  that  would  alleviate 
that.  That  is,  nothing  was  done  until  the  new  regu- 
lation came  out.  Consideration  was  given  to  the 
situation  through  the  summer  and  fall  of  1942,  but 
owing  to  the  amount  of  work  that  we  had  getting 
out  other  regulations,  amendments  and  so  forth, 
we  did  not  have  the  staff  to  get  out  a  tuna  reguhi- 
tion  until — the  [111]  record  shows — January  13th; 
but  it  was  well  known  through  the  latter  part  of 
the  summer  of  1942,  not  only  by  myself  but  by 
members  of  the  staff,  that  we  had  to  have  a  higher 
level  of  prices  which  in  addition — outside  of  tuna 
would  apply  to  other  commodities  as  well,  such  as 
I  stated  before  on  salmon. 


168  United  States  of  America  vs. 

(Deposition  of  Charles  W.  Triggs.) 

Q.  Did  you  have  any  conversation  either  in  per- 
son or  by  telephone  with  Mr.  Williams  in  the  sum- 
mer or  late  smnmer  of  1942  to  the  effect  that  he 
advised  you  that  the  company  had  shipped  some 
tuna  ])ut  not  billed  it? 

A.  I  had  some  conversation  with  him,  but  he 
had  written  regarding  that.  That  I  think  is  a  mat- 
ter of  record  in  writing  where  he  stated  what  they 
intended  to  do  and  notified  me  to  that  effect. 

Q.  Yes.  Do  you  recall  whether  or  not  Mr.  Wil- 
liams advised  you  because  of  the  delay  in  getting 
out  the  new  regulation  which  would  give  them  some 
relief  that  it  would  become  necessary  for  them  to 
invoice  some  of  the  shipments  that  had  been  made 
at  the  price  of  $12  and  that  they  would  refund  to 
the  customers  $1.00  in  the  event  that  the  new 
regulation  did  not  come  out  by  October  31st  ? 

A.     He  advised  me  to  that  effect.  [112] 

Q.  Do  you  recall  about  when  that  was,  Mr. 
Triggs  ? 

A.  He  \Na^ote  me  some  time  in  the  month  of  Sep- 
tember that  they  were  going  to  invoice  at  $12  and 
that  in  the  event  the  regulation  was  not  issued  by 
October  31st  that  they  would  refund  the  $1.00  per 
case  that  they  were  charging  over  the  regular  level 
of  the  price. 

Q.  Now,  I  will  ask  you  if  a  regulation  was  is- 
sued by  the  OPA  subsequently  fixing  the  ceiling 
price  of  tuna  for  French  Sardine  at  $12  a  case?" 

Mr.  Wyshak:  I  object  to  that,  your  Honor,  as 
irrelevant  and  immaterial. 
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The  Court:  All  right.  Overruled.  This  entire 
thing  is  very  material. 

Mr.  Mackay:     (Reading) 

"A.     $12,  yes. 

Q.  Do  you  recall  when  that  regulation  was  is- 
sued? A.     When? 

Q.    Yes. 

A.     I  think  it  was  January  13,  1953. 

Q.     '43,  you  mean? 

A.     I  mean  '43,  yes. 

Q.  Now,  in  your  direct  examination  you  stated, 
I  think,  that  you  were  shown  a  check  by  Mr.  Green- 
berg  [113]  of  the  French  Sardine  Company.  I  will 
ask  you  about  when  that  was  shown  to  you.  Do  you 
recall  ? 

A.  It  was  I  think  some  time  during  the  month 
of  June,  about  the  middle  or  latter  part  of  June 
1943. 

Q.  1943.  I  show  you  a  check  and  I  will  ask  you 
if  that  is  the  check  that  you  were  shown  by  Mr. 
Greenberg. 

A.     I  think  it  is.  That  is  the  amount. 

Mr.  Mackay:  That  is  the  amount?  And  it  is  made 
out  to  the  Treasurer  of  the  United  States.  I  would 
like  to  have  this  marked  for  identification." 

Mr.  Grady:  Your  Honor,  the  document  was 
marked  for  identification,  and  the  shorthand  report- 
er's signature  and  markings  are  on  it.  I  think  Mr. 
Wysliak  has  seen  the  check.  And  I  now  offer  the 
check  in  evidence. 

The  Court:    It  may  be  received. 
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The  Cka-k:     Plaintiff's  Exhibit  36  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  36,  was  received  in  evidence.) 

"Q.  By  Mr.  Mackay:  Mr.  Triggs,  when  you 
were  shown  this  check  by  Mr.  Greenberg — first,  let 
me  ask  you  who  Mr.  Greenberg  was  at  that  time. 

A.  He  was  in  charge  of  the  enforcement  of  Food 
Division  of  the  OP  A. 

Q.     Of  the  OPA?  [114]  A.    Yes. 

Mr.  Wyshak:     In  Los  Angeles? 

The  Witness :    In  Washington. 

Q.    By  Mr.  Mackay:    In  Washington? 

A.     Yes. 

Q.  And  mil  you  please  state  again  what  you 
said  when  you  were  shov^m  that  check? 

A.  I  told — I  explained  the  circumstances  of  how 
that  was  received  by  the  government,  by  OPA  in 
Los  Angeles,  and  told  him  that,  knowing  what  I 
did,  if  I  had  my  way  I  would  return  the  check  to 
the  French  Sardine  Company  or  Los  Angeles  and 
have  it  returned  to  the  French  Sardine  Company, 
and  that  was  in  response  to  a  question  he  asked 
me  if  I  thought  they  should  return  the  check  to  the 
Los  Angeles  Regional  Office  for  treble. 

Q.     For  treble  damages?  A.     Pardon? 

Q.     For  treble  damages? 

A.     Treble  damages." 

Mr.  Grady:  Mr.  Wyshak,  you  interposed  an  ob- 
jection at  that  time.  Do  you  wish  to  state  it  now? 

Mr.  Wyshak:    No. 

The  Court:     All  right. 
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Mr.  Grady:    (Reading)  [115] 

**Q.  And  you  made  that  statement  in  June  of 
1943?  A.    June  1943. 

Q.  Let  me  ask  you  this:  If  that  statement  you 
then  made  to  Mr.  Greenberg  was  based  upon  your 
conviction  at  that  time  as  CMef  of  the  Fish  Section 
that  there  had  been  no  violation  or  intention  of 
violation  of  the  law  or  regulations  by  the  French 
Sardine  Company?" 

Mr.  Wyshak:  I  will  object  to  that,  your  Honor, 
as  irrelevant  what  the  OPA  thought  about  it. 

The  Court:    Overruled-  Go  ahead. 

•*The  Witness:  I  based  that  on  the  knowledge 
that  I  had  received  and  knowing  that  the  French 
Sardine  Company  had  tried  to  go  along  with  OPA 
and  not  violate  and  knowing  what  the  price  of  tima 
— ^price  of  other  canners,  I  had  no  hesitancy  in 
stating  that  French  Sardine  Company  should  not 
be  prosecuted  for  violation  because  what  they  did 
was  really  open  and  above  board. 

Q.  By  Mr.  Maekay:  In  your  dealings  with  the 
French  Sai*dine  Company  during  1942  did  you  find 
anything  in  connection  with  this  ceiling  price,  any 
act  on  their  part  which  would  indicate  that  they 
did  not  want  to  come  along  and  not  co-operate  with 
the  Price  Administration  Office? 

A.     Xot  at  all.  [116] 

The  fact  that  they  commimicated  with  me  re- 
peatedly, called  me  on  the  phone,  and  Mr.  Williams 
visited  me  in  Washington,  my  office  thei-e,  the  Of- 
fice  of  Price   Administration,   at   different   times. 
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assured  me  that  there  was  no  effort  being  made  on 
tlieir  part  to  violate.  I  was  conversant  with  what 
was  going  on. 

Q.  Well,  now,  Mr.  Triggs,  can  you  give  the  sub- 
stance of  the  discussion  with  Mr.  Williams  relative 
to  the  raise  in  French  Sardine's  price  of  tuna'? 

A.     You  mean  before  the  regulation 

Q.     Yes,  the  summer  of  1942. 

A.     Well 

Mr.  Wyshak :    Which  conversation  do  you  mean  ? 

Mr,  Mackay:  Well,  the  one  he  had  in  the  sum- 
mer of  1942  that  you  asked  him  about. 

Mr.  Wyshak:    Well,  he  had  several  of  them. 

Mr.  Mackay:     Well,  you  did  not  identify  them. 

Q.  Can  you  identify  them?  I  will  say  the  dis- 
cussion you  had  in  July  or  August  1942. 

A.  In  August  1942  we  discussed  what  was  doing 
on  other  canned  fish,  and  I  am  quite  sure  I  left 
the  impression  with  him  that  they  would  be  en- 
titled to  an  increase  in  price  because  I  felt  sure  we 
were  going  to  establish  a  higher  price — in  fact,  I 
knew  we  were — establish  a  higher  price  than  $11 ; 
and  even  if  it  was  [117]  based  on  the  average  of 
the  various  canners  it  would  be  not  only  $12  but  I 
think  higher  than  $12.  So  that  was  the  reason  why 
I  would  have  discussed  with  him  the  possibilities 
of  an  increase  in  price. 

Mr.  Wyshak:  This  was  only  if  the  new  regula- 
tion was  put  into  effect? 

The  Witness:    Pardon? 
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Mr.  Wyshak:  Only  if  the  new  regulation  was 
put  into  effect? 

The  Witness:  If  a  new  regulation  was  put  in 
effect,  yes. 

Q.  By  Mr.  Mackay:  Was  discussion  had  there 
with  respect  to  shrimp  or  salmon? 

A.     Pardon  ? 

Q.  Did  you  have  any  discussion  at  that  time 
with  respect  to  shrimp   or  salmon?" 

Mr.  Wyshak:  I  object  to  that  as  immaterial  and 
irrelevant. 

The  Court:    Overruled. 

"The  Witness:  Yes,  I  discussed  other  canned 
fish  as  well. 

Q.  By  Mr.  Mackay:  Well,  did  that  have  any 
relation  to  the  contemplated  increase  in  the  price 
of  sardines?" 

Mr.  Wyshak:    Same  objection.  [118] 

The  Court:     Overruled. 

"A.  It  would  have  some  relation  because  we 
were  establishing  a  policy  of  allowing  an  increase 
in  price  to  cover  increase  in  costs  from  the  pre- 
vious season. 

Mr.  Wyshak:    Under  regulations? 

The  Witness:  In  the  i-egulation  we  were  allow- 
ing— yes,  in  the  regulation  we  were  putting  into 
effect  during  the  siunmer  of  1942  allowance  was 
made  for  increased  costs. 

Q.  By  Mr.  Mackay:  Now,  I  think  you  stated  a 
while  ago  that  the  ceiling  price  of  French  Sardine 
of  $11  we  talked  about  was  lower  than  the  com- 
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jjetitors'.  Do  you  know  how  much  lower  1  What  was 

the  competitors'  price  approximately  f* 

Mr.  Wyshak:  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Court:    Overruled. 

"The  Witness:  I  know  the  iDrice  was  as  high  as 
$13.75,  and  I  think  that  information  could  very 
readily  be  securc^d  from  the  various  canneries  and  I 
think  if  you  would  secure  that  you  would  get  actual 
figures  as  to  what  ceilings  were. 

Q.  By  Mr.  Mackay:  Mr.  Triggs,  was  the  delay 
in  getting  out  a  new  price  ceiling  regulation  caused 
in  [119]  any  respect  by  your  unwillingness  to  set 
a  higher  ceiling  price  on  French  Sardine  tuna? 

A.  Not  at  all.  The  delay  was  entirely  caused  by 
the  amount  of  work  we  had  to  do  in  getting  out 
various  regulations,  not  only  canned  fish  but  frozen 
fish  and  fresh  fish.  We  had  an  immense  amount  of 
work,  a  limited  staff,  and  it  takes  quite  a  long  time 
to  gather — it  did  take  quite  a  time  to  gather  the 
necessary  information  that  would  warrant  our  es- 
tablishing the  regulation." 

Mr.  Grady:  Do  you  want  to  state  your  own  ob- 
jections, Mr.  Wyshak? 

Mr.  Wyshak:    I  waive  it. 

The  Court:    Go  ahead. 

"Q.  By  Mr.  Mackay:  Well,  under  those  cir- 
cimistances  is  it  fair  to  deduce  from  your  testimony 
tliat  the  industry  was  reasonable  in  its  expectation 
that  a  higher  price  would  be  fixed?" 

Mr.  Wyshak:     Objected  to,  your  Honor,  as  call- 
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ing  for  a  conclusion  of  the  witness;  irrelevant  and 

immaterial. 

The  Court:    Overruled. 

"The  Witness:  I  think  that  would  depend  largely 
upon  the  members  of  the  industry.  A  canner  who 
was  fortunate  to  have  a  high  ceiling  price  under 
general  max  would  not  be  so  anxious  I  think  to  see 
the  [120]  regulation  of  a  canner  who  had  a  low 
ceiling  price. 

Q.  By  Mr.  Mackay:  Now,  you  stated  that  the 
French  Sardine  had  advised  you  that  it  was  going 
to  sell  its  tuna  and  bill  the  customers  at  $12  and 
refund  it  if  the  regulation  did  not  come  out.  Were 
you  also  furnished  a  copy  of  the  notice  to  the 
brokers  and  others  who  might  have  been  interested 
in  it?  A.     I  was. 

Q.  I  show  you  what  appears  to  be  a  mimeo- 
graphed letter  dated  September  24,  1942,  addressed 
To  Whom  It  May  Concern,  on  the  French  Sardine 
Company  letterhead  and  signed  by  the  French  Sar- 
dine Company,  Inc.,  and  I  will  ask  you  if  you  will 
])lease  read  that  and  then  tell  us  whether  or  not 
you  received  a  copy  of  that  from  the  French  Sar- 
dine Company  in  1942." 

Mr.  Wyshak:  Your  Honor,  I  object  to  that  as 
not  within  the  scope  of  proper  cross  examination. 

The  Court:     Overruled. 

"The  Witness:  Yes,  we  received  a  copy  of  that 
letter. 

Mr.  Mackay:  I  would  like  to  have  this  marked 
for  identification." 
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Tlie  Court:  Is  that  a  different  letter  from  the 
letter  you  have  now? 

Mr.  Grady:  Your  Honor,  we  put  the  original 
in  tlie  [121]  record  this  morning  as  one  of  the 
several  docmiients 

The  Court:  We  don't  need  it  except  to  show  he 
knew  of  the  contents. 

Mr.  Grady:     That's  right. 

The  Court:    You  don't  need  to  put  it  in. 

]\[r.  Grady:  It  is  a  mimeograph  dated  Septem- 
ber 24,  1942;  one  of  the  several  attached  to  Ex- 
liibit  35. 

The  Court:     All  right. 

"Mr.  Mackay:    That  is  all  on  cross  examination. 

I  would  like  to  take  a  recess  for  about,  three 
minutes  if  it  is  all  right  with  you. 

Mr.  Wyshak:  I  just  want  to  ask  about  three 
questions. 

Mr.  Mackay:     Oh,  I  beg  your  pardon. 
Redirect  Examination 
By  Mr.  Wyshak: 

Q.  Mr.  Mackay  asked  you  questions  about  the 
French  Sardine  Company's  prices  being  too  low 
in  the  summer  of  1942,  and  you  agreed  that  they 
were  too  low.  You  do  not  mean  to  imply  by  that, 
do  you,  that  their  prices  were  lower  than  allowable 
under  the  existing  OPA  regulations  at  that  time  ? 

A.     No,  not  lower  than. 

Q.  They  were  as  high  as  they  could  be,  were 
they  not?  [122]  A.     It  was  higher. 

Q.     As  high  as  it  could  be  under  the  regulations? 
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A.  According  to  the  general  max,  which  fixed 
the  prices  at  March  1942. 

Q.  AVhen  Mr.  Williams  told  you  that  they  had 
that  notation  on  the  invoice  that  is  descril^ed  in  the 
mimeographed  letter  which  you  were  shown  by  Mr. 
Mackay,  did  you  make  any  comment  to  Mr.  Wil- 
liams a])out  the  invoices  as  they  were  going  out? 

A.     You  mean  as  to  whether  I  agreed  to  it? 

Q.     Yfhether  you  would  okay  it   or  authorize  it? 

A.  No,  I  was  not  in  position  to  okay  it  or  au- 
thorize it. 

Q.  Well,  did  you  say  that  it  was  all  right  by 
you? 

A.  I  might  have  expressed  myself  as  being 
agreeable  to  it,  but  as  far  as  giving  authority,  I 
was  not  in  a  position  to  do  that. 

Q.  Well,  the  ceiling  price  for  the  French  Sar- 
dine Company  for  this  tuna  at  that  time  was  $11 
per  case,  was  it  not? 

A.  As  long  as  general  max  was  in  effect,  the 
legal  price  was  $11. 

Q.     $11  a  case?  A.    Yes.  [123] 

Q.  And  French  Sardine  knew  it  was  $11  a  case, 
did  they  not?  A.     Oh,  yes. 

Q.  That  anything  charged  over  $11  a  case  would 
be  a  violation  of  the  regulation? 

Mr.  Mackay:  I  object  to  that  as  calling  for  a 
conclusion." 

The  Court:    Overruled. 

"Mr.  Wyshak:    Would  you  answer? 

Mr.  Swaffield:    Well,  just  a  moment. 
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The  Witness :    Well 

Mr.  Swaffield:  Jnst  a  moment.  Would  you  de- 
fine the  word  'violation'  as  you  use  it? 

Mr.  Wyshak:  Well,  perhaps  the  witness  under- 
stands me. 

Mr.  Mackay:  I  object  to  that.  After  all,  the  law 
says  'intentionally  violate.'  You  don't  mean  to  tell 
me  that  a  eomi^any  that  has  done  as  these  people 
liave  done  there  would  have  any  intention  to  violate 
the  law? 

Mr.  Wyshak:  Well,  I  think  it  was  clear  it  was 
a  %dolation  and  they  charged  in  excess  of  $11. 

Mr.  Mackay:  That  is  exactly  what  w^e  say,  there 
w\is  not  a  violation  of  the  law. 

Mr.  Wyshak:  Well,  Mr.  Triggs  knew  the  regu- 
lation [124]  at  that  time. 

Q.     Would  it  be  a  violation? 

A.     A  violation  of  the  general  max,  yes. 

Q.  It  would  be  a  violation  of  the  general  maxi- 
mum regulation  ? 

A.     Yes. 

Q.  Was  there  anything  in  the  regulations  about 
shipping  merchandise  and  not  billing  it,  not  billing 
for  it  in  the  ordinary  course  of  business?  In  other 
words,  delaying  billing  for  it? 

A.     Not  to  my  knowledge. 

Mr.  Wyshak:    That  is  all. 

Recross  Examination 
By  Mr.  Mackay: 

Q.    Well,  now,  Mr.  Triggs,  when  you  stated  that 
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any  prices  charged  in  excess  of  $11  would  be  a 
violation,  do  you  mean  to  imply  that  there  would 
be  a  willful  violation  or  just  a  technical  violation f' 

Mr.  Wyshak:     I  object  as  immaterial. 

The  Court:     Overruled. 

"A.  I  would  say  it  was  a  technical  violation.  I 
couldn't  say  it  was  a  willful  violation.  It  might  be 
a  technical  violation. 

Q.     Well,   was  there   anything  done  by 

A.  There  was  nothing  in  my  experience  in  the 
[125]  office  there 

Mr.  Wyshak:     I  move  to  strike  that  as  not  re- 
,  sponsive. 

r      Mr.  Mackay:     If  you  don't  let  him  finish,  you 
don't  know  what  you  are  striking. 

The  Witness :    to  indicate  that  it  was  willful. 

Because  of  the  mere  fact  that  he  took  things  up 
with  me  rei^eatedly  to  find  out  when  we  were  get- 
ting out  a  regulation  I  think  is  evidence  of  the 
fact  that  it  wasn't  anything  willful.  It  might  be 
technical  but  I  don't  think  you  could  say  that  it 
Avould  be  willful." 

Mr.  Wyshak:     I  move  to  strike  it,  your  Honor, 
as  calling  for  a  conclusion  of  the  witness. 
I      The  Court:     Motion  denied. 

"Redirect  Examination 
By  Mr.  Wyshak: 

Q.  Well,  he  knew  that  the  ceiling  price  was 
$11 
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Mr.  Mackay:    We  will  admit  that  they  did. 

Q.  By  Mr.  Wyshak :    and  he  knew  that  if  he 

charged  anything  in  excess  of  that  it  was  not  in 
accordance  with  the  regulations?  A.    Yes. 

Q.     And  he  knew  what  he  was  doing? 

Mr.  Mackay:  Wait  a  minute.  I  object  to  that  as 
[126]  improper  direct  examination. 

Q.  By  Mr.  Wyshak:  The  French  Sardine  Com- 
pany knew  what  it  was  doing?  A.    Yes. 

Mr.  Mackay:  We  will  admit  for  the  record  that 
the  French  Sardine  Company  knew  that  the  price 
w^as  $11.  We  further  admit  that  we  went  back  there 
and  put  forth  every  effort  we  had  to  comply  with 
the  regulations  and  the  law ;  but  we  deny  that  there 
was  any  intentional  violation  or  any  violation  of  the 
law  or  the  Act. 

Mr.  AYyshak:    That  is  all." 

The  Court:    All  right. 

Mr.  Grady:  Your  Honor,  I  am  at  a  loss  to  un- 
derstand why  the  original  deposition  taken  on  be- 
half of  the  plaintiffs  was  not  filed. 

The  Court:    Whose  deposition  w^as  that? 

Mr.  Grady:  This  was  the  deposition  taken  on 
behalf  of  the  defendant  which  we  just  read. 

The  Court:    Whose  deposition  did  you  take? 

Mr.  Grady:  We  took  the  deposition  of  the  same 
man  on  behalf  of  the  plaintiff. 

The  Court:    What  difference  does  it  make? 
Mr.  Grady :  Well,  I  think  it  would  be  cumulative. 
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The  Court:  The  presumption  is  he  testified  the 
same  [127]  way  on  each  occasion.  I  don't  know  why 
it  wasn't  here.  We  don't  have  it.  Where  did  you 
take  it? 

Mr.  Grady:  It  was  taken  at  the  same  time  and 
same  place,  and  we  have  attempted  to  contact  the 
reporter  who  took  them,  who  apparently  forgot  to 
file  it.  And  we  find  that  she  is  in  Judge  Tolin's 
court  and  will  not  be  free  until  3 :15. 

The  Court:  You  can  send  her  a  message  to  ])e 
asked  to  be  handed  to  her  by  the  clerk.  If  you  are 
finished  we  can  have  a  short  recess  while  you  go 
over  and  send  a  message  to  the  clerk  and  ask  for — 
who  was  it,  Virginia  Pickering? 

Mr.  Grady:  Yes.  Well,  Arlene  Jenkins,  one  of 
her  girls,  did  it. 

Your  Honor,  may  I  suggest  this:  We  have  a  copy 
of  it,  and  we  are  perfectly  willing  to  introduce  the 
copy  in  evidence,  if  that  would  be  agreeable  with 
you. 

The  Court:  Is  there  any  disparity?  What  is  the 
idea  of  incumbering  the  record.  You  have  a  terrific 
record  as  it  is.  What  is  the  idea  of  incumbering  the 
record  with  two  versions  of  the  deposition  of  the 
same  person. 

Mr.  Grady:  May  I  have  a  moment  to  discuss  it 
with  Mr.  Mackay? 

The  Court:  Unless  there  is  something  else  where 
the  witness  has  contradicted  himself  in  one  or  the 
other. 

Mr.  Wyshak:  They  are  substantially  the  same, 
your  Honor. 
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The  Court:  You  know,  it  is  like  an  examination 
under  [128]  43(b).  If  it  is  in  the  record  you  can 
base  a  finding  on  it.  I  have  always  held  when  a  man 
is  examined  under  43(b)  or  under  the  2055  Code  of 
Civil  Procedure,  the  evidence  is  in  the  record  and 
you  can't  put  him  on  again  and  go  over  the  same 
ground.  Lawyers  in  Superior  Court  said,  "Well,  I 
Avant  to  examine  him  on  my  own  terms."  What  dif- 
ference does  that  make.  He  is  supposed  to  tell  the 
truth  either  way.  If  you  want  to  amplify,  yes.  So 
I  don't  know.  I  can't  see  where  the  advantage 
would  be  of  having  two  depositions  of  the  same 
person. 

Mr.  Mackay:  There  is  only  one  thought  I  have, 
and  if  I  could  have  just  a  short  recess.  There  may 
have  been  some  things  in  our  deposition  which  we 
were  unable  to  take  on  cross. 

The  Court:    Well,  we  will  take  a  short  recess. 
(Short  recess  taken.) 

Mr.  Grady:  Your  Honor,  we  have  gone  over  the 
deposition  taken  on  behalf  of  the  plaintiff  and  find 
it  to  be  in  substance  merely  cumulative  of  the  one 
which  Avas  taken  on  behalf  of  the  defendant  and 
already  introduced,  and  we  think  it  would  only  take 
the  time  of  the  court  unduly  to  read  the  same  thing 
over  again.  And  w^e  will  therefore  not  do  so,  and 
rest  our  case. 

The  Court:    All  right.  Mr.  Wyshak? 

Mr.  Wyshak:  I  would  at  this  time  like  to  renew 
my  [129]  motion  to  strike  all  evidence  having  to  do 
with  what  the  ceiling  price  was  at  this  pertinent 
time,  with  all  evidence  with  respect  to  whether  this 
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was  or  was  not  a  violation  of  the  OPA  laws.  And 
I  base  this  motion  on  the  ground,  first  of  all,  I  feel 
that  the  plaintiff  is  precluded  from  going  into  it, 
based  on  a  doctrine  of  waiver  or  estoppel,  or  adop- 
tion of  administrative  remedies,  or  whatever  you 
want  to  call  it;  and  that  the  only  issue  for  this 
court's  determination  is  as  to  the  intent  of  the  plain- 
tiff when  it  did  these  acts.  So  that  any  evidence  in 
that  regard  is  irrelevant  and  immaterial  to  a  de- 
termination by  this  court. 

The  Court :  Well,  the  motion  will  be  denied.  And 
now  that  I  am  familiarizing  myself  with  the  case, 
I  want  to  say  that  the  Government  in  its  memoran- 
dum has  entirely  misconceived  the  nature  of  this 
action.  This  is  not  an  action  seeking  to  relitigate 
in  the  Federal  Courts  before  this  court  a  matter 
which  had  been  previously  litigated  in  an  action 
against  the  OPA  to  recover  money  which  had  been 
paid  as  a  fine.  All  the  cases  the  Government  cites 
are  to  that  effect. 

This  case  comes  clearly  within  the  two  cases  de- 
cided by  the  Ninth  Circuit,  and  you  can't  under- 
stand the  second  one  which  you  cited  in  your  brief 
without  reading  the  first  one,  because  the  second 
one  was  on  a  finding  of  fact  by  the  tax  court  which 
found  upon  sufficient  evidence  that  the  violation  was 
an  innocent  one.  You  have  to  go  back  to  the  [130] 
first  case,  and  that  is  National  Brass  Works  against 
Commissioner  of  Internal  Revenue,  in  order  to  find 
what  the  court  decided. 

In  that  case,  the  court  was  considering  whether 
in  that  case  the  National  Brass  Works  brought  an 
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action  to  review  a  decision  of  the  tax  court  finding 
that  a  determination  deficiency  of  the  Commissioner 
of  Corporations  was  correct.  The  Commissioner  was 
contending  that  a  recovery  by  the  Office  of  Price 
Administration  in  an  action  determined  that  a  vio- 
lation was  willful.  The  court  disagreed.  The  court 
analyzed  the  OPA  statute  under  which  the  recov- 
ery is  to  be  had  and  held  that  the  recovery  was  not 
]wna\  and  the  Tax  Court  had  erred  in  so  holding, 
and  sent  it  back  for  the  purpose  of  determining 
whether  under  the  facts  violation  was  fortuitous 
and  whether,  therefore,  the  violation  had  been  inno- 
cently and  unintentionally  made,  or  not  made 
through  an  unreasonable  lack  of  care.  The  case  was 
sent  back  to  the  Tax  Court  to  make  the  finding. 

Xow,  later  on  the  Tax  Court  made  such  a  find- 
ing, and  the  case,  when  it  went  up  the  secoiid  time, 
205  Fed.  2d  104,  the  Circuit  Court,  under  the  stat- 
ute, held  that  the  finding  was  not  clearly  erroneous, 
there  was  substantial  evidence  to  sustain  it,  and 
sustained  it. 

So  all  this  testimony  is  material  to  determine 
whether  the  violation  of  the  overcharge,  for  which 
recovery  was  had,  [131]  had  been  innocently  and 
unintentionally  made  and  not  made  through  an  un- 
reasonable lack  of  care.  And  the  letters  which  I 
have  read,  the  discussions  with  the  officials,  the  ad- 
missions of  the  officials  themselves  certainly  bear 
upon  that  question,  because  if  I  had  sustained  your 
contention  then  there  would  be  no  evidence  at  all. 
You  have  objected  to  every  bit  of  testimony,  except 
the  names  of  the  witnesses,  that  has  been  intro- 
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diiced,  eAddently  on  the  misapprehension,  as  the 
first  part  of  the  brief  indicates,  that  they  are  try- 
ing to  relitigate  whether  they  are  seeking  to  recover 
from  the  Government  this  amount.  They  are  not 
seeking  to  recover  from  the  Government  an  amount 
they  have  paid,  so  your  argument  that  they  should 
have  exhausted  their  administrative  remedies  is 
entirely  beside  the  point.  They  are  not  seeking  to 
recover  from  the  Govermnent  in  this  lawsuit — what 
they  are  seeking,  they  sought  a  deduction  just  as 
though  they  had  been  sued  and  they  defended  a 
lawsuit  and  i^aid  out  attorneys'  fees,  and  they  come 
into  court  and  your  department  had  declined  to 
allow  that  as  an  expense  and  they  had  sought  the 
allowance  of  the  expense.  That  doesn't  mean  get- 
ting back  from  the  Government  the  amount,  but 
getting  back  from  the  Government  the  amount  of 
surplus  taxes  which  resulted  from  the  failure  of 
the  Govermnent  to  allow  that. 

So,  that  is  what  we  are  dealing  with  here.  This 
isn't  a  suit  to  recover  an  amount  paid  by  failure 
to  exhaust  [132]  administrative  remedy.  You  are 
even  wrong  in  your  failure  to  exhaust  administra- 
tive remedy.  That  recovery  was  not  an  administra- 
tive settlement.  It  was  a  court  settlement.  They 
failed  to  appeal  from  the  judgment  because  it  was 
a  consent  judgment.  So  your  entire  first  part  of  the 
brief  has  absolutely  nothing  to  do  with  the  case, 
based  upon  an  entire  misconception  of  the  nature 
of  this  lawsuit. 

The  motion  will  be  denied. 

Have  you  any  evidence  you  desire  to,  offer,  or  do 
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you  rely  on  the  showing  made  or  whatever  contrary 
inferences  may  be  drawn? 

Mr.  Wyshak:  I  had  just  intended  to  read  one 
page  from  this  other  deposition,  your  Honor. 

The  Court:    All  right. 

Mr.  Wyshak :  This  is  the  deposition  taken  by  the 
l)laintiff  of  Charles  W.  Triggs  at  the  same  time 
and  place  that  the  other  deposition  was  taken. 

Mr.  Grady:    What  is  the  page? 

Mr.  Wyshak:  No.  23.  The  question  is  by  myself 
to  Mr.  Triggs. 

"Q.  At  the  time  of  your  conversations  with  Mr. 
Williams  regarding  the  new  regulation  on  king  sal- 
mon, did  you  tell  Mr.  AVilliams  that  it  would  be  all 
right  for  the  French  Sardine  Company  to  raise  its 
prices  by  a  proportionate  increase?  [133] 

"A.     No,  I  had  no  authority  to  do  that. 

"Q.     Well,  did  you  tell  him  that? 

"A.     I  did  not. 

"Q.  At  the  time  the  French  Sardine  Company 
was  sending  out  tuna  at  $12  a  case  when  the  ceiling 
price  was  $11  a  case,  there  was  no  question  about 
the  ceiling  price  being  $11  a  case,  was  there? 

"A.     No. 

"Q.  French  Sardine  Company  knew  that  the 
ceiling  price  was  $11  a  case  at  that  time? 

"A.     According  to  General  Max. 

"Q.  Well,  was  there  any  other  regulation  in  ef- 
fect which  would  affect  the  ceiling  price? 

"A.     None." 

Mr.  Wj^shak:     That  is  all,  your  Honor. 

The  Court:    All  right. 
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I  will  hear  any  argument  you  desire  to  present, 
gentlemen. 

(Whereupon  closing  argument  was  presented 
by  plaintiff  and  defendant.) 

The  Court:  Gentlemen,  I  think  that  in  this 
case  we  must  bear  in  mind  this  fact :  Under  the  old 
statute  as  it  existed  prior  to  1948  the  Tax  Court 
was  made  the  final  arbiter  of  the  determinations  of 
fact.  The  language  was  held  by  some  court  to  be 
stronger  than  the  Federal  Rules;  by  others  weaker 
than  the  Federal  Rules.  And  there  are  cases  which 
[134]  say  upon  the  facts  and  the  law  there  is  a 
mixed  question  of  fact  and  the  law,  that  the  re- 
viewing court  was  subject  to  its  own  judgment. 

In  1948  the  Internal  Revenue  Code  was  amended 
and  the  section  relating  to  the  review  by  the  Fed- 
eral Courts  was  made  to  conform  to  the  Federal 
Rules  of  Civil  Procedure;  and  that  is  to  Rule  e52, 
which  says,  "Findings  of  a  court  shall  be  sustained 
unless  they  are  clearly  erroneous." 

The  new  section — I  can't  think  of  the  name  of  it 
— so  holds.  In  fact,  there  is  an  opinion  which  I 
wrote  for  the  Court  of  Appeals  in  the  case  of 
Stockton  vs.  Commissioner  of  Internal  Revenue.  It 
is  out  in  the  tax  services,  but  isn't  out  in  the  ad- 
vance sheets,  yet.  Of  the  eight  opinions  that  I 
wrote  this  time  on  the  Court  of  Appeals,  four  were 
on  tax  matters.  Only  one  is  out.  But  in  Stockton 
Hardware  Company  against  the  Commissioner  of 
Internal  Revenue  we  were  called  upon  to  determine 
the  effect  of  this  amendment,  because  the  court  had 
determined  in  that  particular  case  that  property 
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was  held  in  the  ordinary  course  of  business  for 
sale  in  the  ordinary  course  of  business,  and  there 
was  a  very  strong  argument  made  that  that  coii- 
chision  was  a  mixed  conclusion  of  fact  and  law,  and 
we  ought  to  apply  the  old  rule.  I  wrote  the  opinion. 
And  I  pointed  to  the  fact  that  whether  you  apply 
the  old  criterion  or  the  present  criterion,  that  is  a 
question  of  fact  and  that  therefore  the  opinion, 
being  [135]  sustained  by  ample  evidence,  cannot 
be  disturbed.  One  of  my  associates  dissented,  but 
not  on  that  i)oint.  He  dissented  upon  a  legal  point. 
He  agreed  as  to  that  point  the  court  could  have 
found  one  way  or  the  other,  and  we  could  not  dis- 
turb it. 

I  am  making  this  observation  because  you  can 
be  misled  by  trying  to  apply  the  second  National 
Brass  Works,  or  the  language  used  in  National 
Brass  Works  to  this  situation.  The  court  in  Na- 
tional Brass  Works  was  doing  what  we  were  doing 
in  the  Stockton  Hardware  case,  that  is,  review^ing 
a  ruling  upon  conflicting  evidence.  If  the  opinion 
had  been  the  other  way,  the  ruling  would  have  been 
the  same.  So  that  the  language  you  referred  to 
doesn't  help  us  at  all. 

The  gist  of  the  opinion  lies  in  this:  Now  let  us 
see  how  Judge  Stephens  interprets  his  own  opinion 
in  the  prior  case,  and  then  let  us  go  back  to  the 
prior  case  and  forget  this  one,  because  nothing  ex- 
cept the  interpretation  matters. 

This  is  the  way  he  interprets  his  own  opinion: 

"In  the  opinion  filed  by  this  court  remanding 
the  case  for  further  proceedings,   we  said  that  a 
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payment  to  be  held  as  an  ordinary  and  necessary 
business  expense  must  'not  frustrate  the  purposes 
of  a  statute  or  violate  public  policy,'  must  not  be  a 
'fine  in  a  criminal  case',  and  must  not  be  'for- 
feiture in  a  case  where  it  has  been  proven  [136] 
that  the  forfeited  article  has  been  knowingly  or 
carelessly  permitted  to  be  used  for  or  toward  an 
illegal  purpose.'  We  held  that  petitioner's  payment 
was  not  a  fine  or  forfeiture  within  the  above  def- 
initions. And,  since  the  law  violated  was  'highly 
complex  and  difficult  to  comprehend',  an  expendi- 
ture incurred  because  of  a  proved  violation  of  the 
Price  Control  Act,  50  U.S.C.A.  Appendix,  901  et. 
seq.,  was  not  automatically  precluded  as  a  valid 
income  tax  deduction.  Accordingly,  the  Tax  Court 
was  directed  to  allow  the  claim  if,  upon  taking  evi- 
dence, it  determined  that  the  overcharges  had  been 
'innocently  and  unintentionally  made  and  not  made 
through  an  unreasonable  lack  of  care.'  " 

That's  the  way  Judge  Stephens  interpreted  his 
own  opinion.  And  if  you  read  the  portion  of  the 
o])inion  which  he  summarized  here  you  have  it  in 
greater  detail,  so  I  am  going  to  read  it  to  you  be- 
cause this  says  specifically  the  fact  that  they  vio- 
lated it  and  paid  for  the  violation  does  not  pre- 
clude them  from  showing  that  it  was  an  innocent 
violation.  That  is  a  violation  where  there  was  hope 
and  expectation  that  the  feeling  would  be  changed 
and  negotiations  in  that  direction. 

Let  us  read  the  paragra])h  which  ho  paraphrased 
here.  Now,  we  are  going  back  and  reading  from 
182  Fed.  2d  526  at  [137]  page  530. 
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"Study  convinces  us  that,  in  these  circumstances, 
an  expense  is  ordinary  and  necessary  if  commonly 
experienced  in  the  community,  provided  that  the 
expenditure  does  not  frustrate  the  purposes  of  a 
statute  or  violate  public  policy.  And  expense  is  not 
ordinary  and  necessary  v^^hen  it  is  a  fine  in  a  crim- 
inal case  or  a  forfeiture  in  a  case  v^here  it  has  been 
proven  tliat  the  forfeited  article  has  been  knowingly 
or  carelessly  permitted  to  be  used  for  or  tov^ard 
an  illegal  purpose.  But  this  is  not  saying  that  the 
payment  made  to  the  Government  was  not  ordinary 
and  necessary  solely  because  a  law  had  been  vio- 
lated. Where,  because  of  its  nature,  the  law  has 
been  violated  without  intent  or  without  carelessness 
tantamount  to  intent,  violation  of  itself  is  not  de- 
cisive of  the  problem. 

"Here  there  was  no  fine  or  forfeiture  under  the 
above  definitions  of  those  terms.  The  law  violated 
was  highly  complex  and  difficult  to  comprehend 
and  therefore  innocent  violations  were  not  uncom- 
mon. It  was  error  in  our  opinion  to  conclude  simply 
because  the  Price  Control  Act  was  admittedly  vio- 
lated and  the  expenditure  was  incurred  as  a  direct 
consequence  thereof  that  such  expenditure  w^as  non- 
deductible [138]  for  income  tax  purposes. 

"It  seems  to  us  that  allowance  of  the  sum  paid 
to  the  Government  may  be  allowed  as  a  business 
deduction  v/hen  the  overcharge  has  been  innocently 
and  unintentionally  made  and  not  made  through  an 
unreasonable  lack  of  care.  The  whole  question  re- 
solves itself  into  proof  with  the  burden  on  the  claim- 
ant. Under  such  principle  it  is  clear " 
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We  will  eliminate  that.  They  are  talking  about  a 
fine. 

"Where  the  payment  has  been  made  in  circum- 
stances which  are  inconsistent  with  intention  to 
violate  the  Act  and  inconsistent  with  a  lack  of  due 
care  to  conform  to  the  law  it  would  be  an  ordinary 
and  necessary  expense.  Allowance  of  the  deduction 
in  these  circumstances  could  not  frustrate  the  en- 
forcement of  the  Act." 

There  is  a  very  interesting  footnote  to  the  case 
which  points  to  the  fact  that  where  a  recovery  is 
limited  to  the  damages,  that  is  to  the  exaction  ac- 
tually made,  you  see  that  evidences  an  absence  of 
wrongful  intent  where  the  limit  is  not  a  mininumi 
regardless  of  the  amount.  Now,  where  the  limit  is 
the  minimmii,  the  actual  exaction,  you  see,  and 
eliminates  the  trebling  of  damages,  then  you  have 
simply  a  violation  and  you  are  free  to  show  the 
circumstances  under  which  that  was  arrived  and 
why  that  was  accepted.  [139] 

I  was  going  to  read  from  note  10,  but  that  re- 
ferred mostly — although  I  have  summarized  some 
of  the  holdings — that  referred  generally  to  the  pro- 
position that  fixing  of  a  damage  of  minimum,  re- 
gardless of  actually  damages,  evidenced  an  intent 
to  impose  a  penalty  to  the  violator  as  a  deterrent 
rather  than  a  method  of  restitution  to  the  buyer. 

Mr.  Wyshak:  Your  Honor,  my  point  is  that  it 
isn't  a  question  of  good  faith  or  bad  faith.  The 
question  is  whether  there  was  intent  or  not.  In  the 
next  to  the  last  x^aragraph  of  that  opinion,  it  covers 
this. 
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"No  payment  to  the  Administrator  made  for  over- 
charges in  circumstances  incompatible  with  inno- 
cence, or  with  reasonable  care  can  be  a  necessary 
and  ordinary  expense." 

The  Court:  Well,  then  they  modify  it  and  say, 
''where  the  payment  has  been  made  in  circumstances 
which  are  inconsistent  with  intention  to  violate  the 
Act  and  inconsistent  with  a  lack  of  due  care  to 
conform  to  the  law  it  would  be  an  ordinary  and 
necessary  exfjense." 

]\Ir.  Wyshak:  But  here  they  intentionally  billed, 
and  it  was  an  overcharge,  your  Honor. 

The  Court:  Well,  you  are  arguing  against  the 
facts.  Just  a  minute. 

Now,  are  you  through? 

Mr.  Wyshak:    Go  ahead,  your  Honor.  [140] 

The  Court:  Well,  if  you  aren't  through  arguing, 
I  am  going  to  stop.  If  you  want  to  argue  more,  I 
will  let  you  argue  more.  I  am  just  giving  you  my 
reaction.  I  haven't  decided  the  case  yet.  But  it  is 
not  customary  for  a  lawyer  to  start  arguing  over 
again  when  I  begin  to  talk  unless  you  are  asked  to 
do  so.  But  if  you  want  to  present  something,  go 
ahead. 

Mr.  Wyshak:    I  am  through,  your  Honor. 

The  Court:  To  show  you  how  wrong  you  are 
in  interpretation,  let's  look  at  182  Fed.  2d  526. 

"The  case  was  submitted  to  the  Tax  Court  on 
stipulated  facts.  In  short,  after  examination  of  its 
books  by  O.P.A.  investigators,  petitioner  admitted 
that  between  February  1,  1943,  the  effective  date  of 
such  price  regulations,   and  January  31,   1944,  it 
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made  sales  of  castings  at  prices  in  excess  of  the 
maximum  prices  so  established.  And,  thereafter,  'in 
settlement  of  the  Administrator's  Claim  for  Treble 
Damages  on  account  of  violations  of  ceiling  prices 
for  non-ferrous  castings',  petitioner  paid  to  the 
Government  in  1944  the  amount  claimed  and  de- 
ducted on  its  1944  return  as  a  business  expense." 

So  you  have  there  an  actual  settlement  of  a  claim 
for  ti'eble  damages  administratively  on  the  basis  of 
the  allowance  of  the  actual  overcharges.  And  here 
you  have  a  similar  settlement,  except  that  this  set- 
tlement is  after  the  suit  [141]  was  brought.  But  I 
want  to  show  you  something  else,  that  in  this  case 
the  O.P.A.  in  its  complaint  did  not  seek  treble 
damages.  It  merely  sought  such  other  relief  as  the 
court  would  grant.  In  other  words,  they  themselves 
were  not  sure  whether  to  ask  for  them,  so  they 
asked  for  general  relief.  And  even  if  you  admit  that 
under  that  prayer  the  court  could  have  granted 
them  treble  damages  the  fact  remains  that  the  com- 
plaint didn't  seek  them.  This  is  one  of  those  one- 
page  complaints,  and  this  is  what  they  said.  They 
allege  that  the  defendant  had  violated  the  Act,  and 
they  didn't  set  forth  the  amount.  And  this  was  filed 
at  the  time  when  we  Avere  allowing  them  to  file 
these  blank.  Later  on  we  didn't  allow  them  to  file 
these  blank  complaints  and  required  them  to  attach 
to  the  complaint  a  statement  showing  the  exact 
amounts.  Their  argument  was,  "Well,  we  don't  know 
the  exact  amount.  We  will  prove  it  at  the  time  of 
trial." 

I  said,  "Give  some  indication."  So  this  is  what 
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they  said:  "For  a  preliminary  injunction — "  " — 
final  injunction  enjoining  the  defendant — "  and  so 
forth.  " — from  delivering  tuna  at  excess  prices,  for 
such  other  relief — "  They  didn't  specify  any  of  the 
amount  that  had  been  paid  or  exacted  in  excess 
and  didn't  seek  treble  damages. 

Mr.  Wj^shak:  May  I  say  something,  your  Honor? 

The  Court:     Yes. 

Mr.  Wyshak :  If  I  am  not  mistaken,  your  Honor, 
that  complaint  was  filed  after  the  check  had  been 
paid  to  the  [142]  Govermnent.  The  check  to  the 
Government  was  in  May.  And  I  believe  this  consent 
judgment  stipulation 

The  Court:  Well,  I  am  not  interested.  But  you 
are  relying  upon  this  consent  judgment.  This  is  not 
an  administrative  settlement. 

Mr.  Wyshak:  Well,  here  is  what  I  mean,  your 
Honor, 

The  Court:  The  payment  to  the  Govermnent  is 
nothing.  "It  is  stipulated  here  by  and  between  the 
plaintiff,  a  corporation,  that  the  defendant  waives 
service  of  process  that  answers  and  all  that  may 
have  the  claim  set  forth  in  the  complaint  herein — " 
and  so  forth — "final  judgment  of  the  form  an- 
nexed," and  there  was  the  form  which  issued  the 
injunction.  This  was  the  3rd  of  June,  1943. 

Mr.  Wyshak:  Yes,  your  Honor.  And  the  check 
for  $97,000  was  paid  over  in  May.  In  other  words, 
this  was  something  that  came  subsequent  to  that. 
If  your  Honor  will  refer  to  Exhibit  11,  which  is 
the  letter  from  the  French  Sardine  Company  to 
Mr.  Triggs. 
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The  Court:  Well  then,  the  facts  are  the  same. 
Then  there  was  an  administrative  settlement.  I 
thought  that  this  judgment  intended  to  cover  the 
agreed  settlement.  If  it  was  subsequent  to  it  then 
we  have  exactly  the  same  administrative  settlement 
that  we  had  in  there. 

Mr.  Wyshak:  Yes.  What  I  wanted  to  point  out, 
your  Honor,  in  Exhibit  11,  a  letter  from  French 
Sardine  Company  [143]  to  Mr.  Triggs  points  out 
that  "The  OPx\  investigators  i^roceeded  to  tell  us 
that  we  were  extreme  violators  of  the  regulation 
and  subject  to  fines  for  treble  damages."  So  that 
the  OPA  did  make  a  claim  for  treble  damages. 

The  Court:  You  know,  Mr.  Wyshak,  you  are  a 
verj^  good — would  you  get  me  the  Schneider  case? 
You  know,  the  other  day  in  one  of  the  most  open 
and  shut  cases  of  family  partnership  you  argued 
very  eloquently  that  I  ought  to  disallow  it.  I  wonder 
if  you  read  Schneider  against  Westover  where  the 
Court  of  Appeals  reversed  me  in  one  of  the  part- 
nership cases  because  I  declined  to  allow  a  daughter 
to  be  included  because  she  didn't  perform  any 
services.  So  I  know  your  attitude,  and  I  am  not 
going  to  take  the  time  I  would  have  taken  by  an- 
alyzing the  case,  because  it  would  merely  mean  I 
would  get  into  an  argument  with  you  and  I  don't 
]U'opose  to  argue  with  you. 

I  am  satisfied  on  the  facts  in  this  case  that  this 
was  not  a  willful  violation;  it  was  a  fortuitous  vio- 
lation. There  were  discussions  going  on  between 
these  parties  leading  to  the  establishment  of  a 
higher  ceiling  than  they  had  been  allowed  because 
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their  i)i'ior  price  was  held  to  be  inadequate.  Every- 
body from  here  to  AVashington  agreed  that  the 
good  faith  is  shown  in  the  fact  that  in  billing  the 
goods  through  their  brokers  they  stated  that  if  the 
OPA  should  not  recognize  this  as  the  basic  price 
they  would  refund  it,  showing  that  at  that  time 
there  were  negotiations,  which  are  undisputed 
[144]  and  established  by  the  testimony  of  the  Gov- 
ernment's own  Avitnesses.  As  a  matter  of  fact  it  was 
expected  at  all  times  that  the  regulation  would  be 
changed  and  be  made  retroactive,  as  the  OPA  had 
a  right  to  do  that.  The  only  reason  why  it  wasn't 
put  through  was  that  they  were  too  busy  and  when 
they  got  around  to  it  the}^  made  the  change  con- 
forming to  what  they  had  expected  it  would  be,  but 
they  made  it  a  few  months  later  on. 

Under  the  circumstances  I  think  it  would  be 
a  rank  injustice  not  to  allow  the  taxpayer,  who  en- 
deavored so  hard  to  confoi-m  to  the  law  at  the  time 
when  the  Office  of  Price  Administration  itself  was 
in  the  formative  state  and  didn't  know  whether 
this  comprehensive  system  would  succeed,  to  penal- 
ize them  b}^  saying,  "Well,  they  paid  later  on,  ad- 
mitted a  violation.  Therefore,  they  cannot  recover." 

I  hold,  therefore,  that  although  they  did  make 
an  administrative  settlement,  the  evidence  shows 
that  the  overcharges  had  been  innocently  and  unin- 
tentionally made,  and  that  they  had  taken  reason- 
able care  and  had  reasonable  grounds  to  believe  that 
a  ceiling  conformable  to  the  discussions  which  had 
been  going  on  informally  would  be  established, 
which  would  enable  them  to  do  that.  And  all  these 
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are  evidence  of  good  faith,  and  if  I  had  the  time 
I  would  take  the  time,  but  it  would  be  a  waste  of 
time  because  it  would  merely  bring  more  argument 
over  the  facts,  and  I  don't  propose  to  do  that.  [145] 
I  merely  wanted  to  indicate  to  counsel  why  T  ruled 
as  I  do. 

Therefore,  judgment  will  be  for  the  plaintiff,  the 
amount  to  be  computed  according  to  Rule  7. 

Mr.  Grady:    Thank  you,  your  Honor. 

Mr.  Wyshak:    Thank  you,  your  Honor.  [146] 

[Endorsed] :    Filed  June  20,  1955. 


PLAINTIFF'S  EXHIBIT  No.  1 
MEMORANDUM 

[Stamped] :  Mailed  Jun  7  1943  Legal  Division. 
In  reply  refer  to:  2913 :HAO  June  5,  1943 

To:  John  T.  McTernan,  Regional  Enforcement  At- 
torney, San  Francisco  Regional  Office ;  from : 
Harry  W.  Jones,  Assistant  General  Counsel, 
Food  Enforcement  Branch. 

Per:  Herman  A.  Greenberg,  Chief  Meat  and  Dairy 
Products  Section. 

Commodity:  Canned  Tuna  Fish — GMPR 

Subject:  French  Sardine  Company,  Inc.,  Terminal 
Island,  California. 

There  is  attached  hereto  copy  of  memorandum 
dated  May  24,  1943,  from  the  Los  Angeles  District 
Office  to  Harry  W.  Jones. 

You  will  note  that  on  Page  2  of  the  memoran- 
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dmn  Charles  W.  Triggs  is  quoted  to  the  effect  that 
he  advised  the  French  Sardine  Company  to  violate 
GMPR  and  that  he  would  quash  any  complaints 
that  might  be  made  because  of  the  violation.  It  ap- 
pears that  the  Los  Angeles  District  Office  took  the 
ex  parte  statement  of  an  officer  of  the  Company  as 
the  basis  for  accepting  single  damages  in  settle- 
ment of  the  Administrator's  treble  damage  action. 
On  receipt  of  the  memorandum  we  had  a  long  dis- 
cussion with  Mr.  Triggs.  He  assured  us  that  at  no 
time  did  he  either  recommend  violation  of  the  regu- 
lation or  suggest  that  he  might  quash  any  proceed- 
ings for  violation  of  the  regulation.  On  the  basis  of 
Mr.  Triggs'  statement  to  us  it  appears  that  there 
is  a  substantial  reason  for  accepting  single  damages. 
He  claims  that  the  Company  had  a  fairly  low  ceil- 
ing under  the  GMPR  last  fall.  The  ceiling  was  $11 
per  case  while  competitors  ceilings  went  as  high  as 
$17  per  case.  The  Company  was  in  constant  com- 
munication with  the  Price  Division  of  the  National 
Office  requesting  relief  and  were  assured  that  a  dol- 
lai'  and  cent  regulation  which  would  give  them  re- 
lief was  to  be  issued  momentarily.  In  fact  MPR  299 
was  not  issued  until  January  1943  at  which  time 
the  maximum  price  for  the  tuna  fish  in  question  was 
fixed  at  $12  x^er  case.  Pending  the  issuance  of  the 
regulation  the  French  Sardine  Company  advised  its 
customers  that  it  was  billing  tuna  fish  at  $12  per 
case  and  that  if  a  regulation  issued  by  this  office 
fixed  a  maximum  price  less  than  $12  it  would  re- 
fund the  difference  to  them.  Apparently  the  Los 
Angeles  office  properly  accepted  the  difference  in 
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settlement  of  the  treble  damage  suit  by  the  Admin- 
istrator and  felt  that  there  were  mitigating  circum- 
stances justifying  the  acceptance  of  single  damages. 
On  the  facts  as  we  have  them  from  Mr.  Triggs,  we 
are  in  agreement  with  the  final  action  taken  by  the 
Los  Angeles  District  Office  and  are  therefore  for- 
warding the  Company's  check  to  the  Treasury. 

We  point  out,  however,  that  in  this  type  of  case 
where  the  District  Office  has  some  question  in  its 
own  mind  as  to  whether  or  not  to  accept  a  settle- 
ment it  should  request  the  advice  of  the  Regional 
Office  rather  than  communicating  directly  with 
Washington.  The  Washington  Office  is  thus  put  in 
a  position  of  exercising  discretion  which  should 
have  been  exercised  by  the  Regional  Office.  It  is  our 
understanding  that  Aaron  Warner  is  sending  you 
a  more  detailed  memorandum  on  the  general  policy 
to  be  followed  in  the  settlement  of  treble  damage 
actions  and  the  position  of  the  regional  office  con- 
cerning those  settlements. 

Enclosure — HAGreenberg  :sk 

Certificate  of  Certification  attached. 
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PLAINTIFF'S  EXHIBIT  No.  2 

[Confirmation  of  Telegram  sent  French  Sardine 
Conii)any,  Terminal  Island,  Califoi'nia] 

FH  124  NL— Terminal  Island  Calif.  July  29,  1942 

Charles  M  Elkinton 

Office  of  Price  Administration 

Washington  D  C 

After  attending  War  Production  Board  hearing 
in  Washington  July  Fourteenth  our  Sales  Manager 
Williams  visited  principal  markets  throughout 
United  States  arriving  back  at  i^lant  today  Stop 
He  discussed  wth  brokers  and  trade  generally  the 
matter  of  ceilings  particularly  canned  tuna  and 
found  our  prices  api:)roximately  three  dollars  case 
basis  halves  under  competition  Stop  This  fact  is 
causing  further  confusion  in  price  raw  fish  some 
competitors  bidding  higher  prices  also  bonuses  to 
fishermen  Stop  Would  like  see  OPA  take  some 
action  toward  stabilizing  situation  by  naming  ceiling 
price  in  dollars  and  cents  Stop  Newspapers  pub: 
lished  today  relief  i)rovision  in  favor  of  South  Pa- 
cific Canning  Company  Long  Beach  making  price 
ceiling  11.92  per  case  halves  tuna  please  advise  if 
we  too  may  not  have  similar  relief  obliging 

French  Sardine  Co  Inc 
ATW:lh 

i 
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PLAINTIFF'S  EXHIBIT  No.  3 

[Telegram] 

War  Production  Board,  Washington,  I).  C. 

Telegraph  Section  Aug  10  2:33  pm  '42  War  Pro- 
duction Board.  Triggs 

Via  Postal  Telegraph    Yia  Western  Union 

W94  40  DL  Food  &  Food  Prod  Price  Br 

SanPedro  Calif  942A  Aug  10  1942 
Chas  M  Elkinton  Office  of  Price  Administration 
(Washington  DC) 

If  possible  would  appreciate  very  much  receiving 
Avire  answer  collect  to  our  letter  of  August  First  re- 
garding relief  on  tuna  price  ceilings  Stop  Our  op- 
erations practically  at  standstill  awaiting  your  re- 
ply while  competitors  selling  freel}^  at  higher  prices 
than  ours 

French  Sardine  Co  Inc  224P 

Than  Ours 


l:02  United  States  of  America  vs. 

PLAINTIFF'S  EXHIBIT  No.  4 

French  Sardine  Company 

(Copy)  September  2,  1942 

Office  of  Price  Administration  i 

1029  South  Broadway 
Los  Angeles,  California 

Attention:  Mr.  L.  M.  Kearns 

Gentlemen : 

Complying  mth  request  in  your  letter  of  Septem- 
ber 1st,  File  8  LA  LMK(P),  we  are  enclosing  here- 
with list  of  maximum  prices  at  which  we  have  made 
sales  since  the  publication  of  The  General  Maxi- 
mum Price  Regulation  of  April  28,  1942.  AVe  our- 
selves, have  not  published  or  distributed  a  regular 
price  list,  but  all  of  our  sales,  without  exception, 
have  been  made  on  this  basis  since  the  effective  date 
of  the  General  Regulation,  May  11,  1942. 

We  have  not  packed,  quoted  or  sold  any  Tuna 
Flakes.  AYe  have  packed  and  sold  grated  style  only 
in  lieu  of  flakes. 

We  did  not  make  any  Tuna  sales  in  the  month  of 
March,  1942.  In  fact  our  supplies  w^ere  so  negligible 
we  could  not  offer.  Therefore,  in  arriving  at  our 
maxinnun  prices,  we  placed  them  at  levels  equal  to 
or  below  our  closest  competitor,  which  was  the  Van 
Camp  Sea  Food  Company,  Inc.,  Terminal  Island, 
California. 

While  we  did  not  possess  the  complete  list  of  the 
Van  Camp  Sea  Food  Company,  we  did  learn  au- 
thoritatively that  their  price  on  Fancy  Light  Meat 
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Tuna  was  $2.75  per  dozen  basis  halves,  and  their 
price  on  Grated  Tuna  was  $2.58%  per  dozen  halves. 
We  then  based  our  prices  accordingly  in  the  thought 
that  as  long  as  they  were  lower  generally  and  no 
higher  on  any  particular  item,  they  were  in  line 
with  the  spirit  and  the  letter  of  the  General  Regu- 
lation. 

We  follow  a  very  definite  sales  policy  making 
the  same  prices  and  the  same  discounts  for  all 
buyers  alike.  Enclosed  list  shows  these  prices  and 
discounts.  We  have  several  brands  for  each  grade, 
but  make  no  j)rice  differential  for  brands. 

We  might  refer  to  the  items  of  Fancy  White 
Meat  Tuna  and  Grated  White  Meat  Tuna.  These 
i:)acks  were  not  available  in  Southern  California 
during  March,  nor  on  the  effective  date  of  the  Gen- 
eral Regulation.  The  prices  on  these  packs  were 
based  on  costs  and  have,  since  the  season  started 
early  in  July,  been  uniformly  close  in  the  indus- 
try. Several  weeks  ago,  according  to  printed  and 
published  articles,  a  tentative  ceiling  of  $16.00  per 
case  of  48/y2S  Fancy  White  Meat  Tuna  was  estab- 
lished by  the  Office  of  Price  Administration,  al- 
though we  have  had  no  definite  confirmation  of  this 
ceiling  from  Washington. 

A  different  situation  has  existed  contiimously  on 
Light  Meat  Tuna  prices.  There  has  been  a  variation 
of  more  than  $1.00  per  dozen  between  canners  above 
the  prices  shown  on  our  list,  and  experience  has 
proven  that  our  prices  have  been  the  lowest  quoted. 

Frankly,  we  believe  such  discrepancies  are  unfair 
to  us.  We  have  gone  on  record  with  the  O.P.A.  in 
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Washington  to  the  effect  that  the  lowest  ceilings 
should  be  increased  and  the  highest  ceilings  de- 
creased. We  think  the  top  ceiling  should  not  be 
more  than  $3.25  per  dozen  on  halves  Fancy  and 
$3.00  on  halves  Standard  Light  Meat  Tuna.  In  fact 
we  would  not  consider  it  unfair  if  ceilings  were 
established  on  a  basis  25c  i^er  dozen  less. 

AVe  have  recently  supplied  the  office  of  Mr.  Chas. 
AV.  Triggs  in  Washington  with  cost  figures  on  our 
packs  as  well  as  selling  prices  on  a  month  to  month 
basis  from  January,  1941  to  April,  1942,  and  we 
understand  that  all  other  canners  have  done  like- 
wise. 

The  Washington  office  is  definitely  trying  to  es- 
tablish a  dollar-and-cents  ceiling  on  all  Tuna  and 
we  assure  you  that  no  one  desires  prompt  action 
in  the  matter  any  more  than  we  do.  We  trust  that 
this  letter  will  cover  your  desires,  and  we  will  cer- 
tainly appreciate  any  action  j^ou  may  take  to  ex- 
pedite results. 

Yours  very  truly, 

French  Sardine  Company,  Inc. 
By   A.  T.  AYilliams 

AT W  :aa — copy  -  mp 

French  Sardine  Co.,  Inc.,  Maximum  Prices 
Canned  Tuna 

Prices  per  dozen  cans  4S/%s  48/ls 

Fancy  Solid  Pack  White  Meat  Tuna  $4.00    $7.75 

Fancy  Solid  Pack  Light  Meat  Tuna  2.75      5.25 

Standard  Light  Meat  Tuna  2.50      4.75 
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Prices  per  dozen  cans  48/1/2S  48/ls 

Grated  Light  Meat  Tuna  2.25      4.25 

Grated  White  Meat  Tuna  3.25      6.25 
Tonno  in  Olive  Oil  (lOO/i^s  only) 

per  case  $15.00 

Above  prices  are  F.O.B.  our  plant.  They  are  sub- 
ject to  1/4  of  1%  Swell  Allowance,  11/2%  Cash  Dis- 
count and  5%  Commission  to  broker  representatives 
only. 

copy-mp 


PLAINTIFF'S  EXHIBIT  No.  5 

[Letterhead  of  French  Sardine  Company] 

Special  Delivery  September  24,  1942 

Via  Airmail 

Mr.  Charles  W.  Triggs 
Head,  Canned  Fish  Section 
Office  of  Price  Administration 
Washington,  D.  C. 

Dear  Mr.  Triggs  : 

We  know  you  are  aware  of  our  disappointment 
in  your  inability  to  arrive  at  a  stablizing  and  equal- 
izing price  on  canned  tuna  which  might  be  satisfac- 
tory to  all  concerned.  We  also  know  that  you  are 
overburdened  with  work  and  do  not  like  to  bother 
you  too  much. 

However,  we  have  shipped  in  the  past  thirty  days 
about  forty  carloads  of  canned  tuna  and,  inasmuch 
as  we  have  invoiced  none  of  it,  awaiting  possible 
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new  ceilings,  we  are  beginning  to  feel  the  pinch 
financially.  Therefore,  we  are  today  issuing  instruc- 
tions to  all  of  our  brokers  who  have  rec<^ived  ship- 
ments, authorizing  them  to  distribute  and  invoice 
the  tuna  on  the  basis  of  $12.00  per  case  of  48/V2S 
Fancy,  $11.00  per  case  of  48/i4s  Standard  and 
$10.00  p(^r  case  of  48/y2S  Grated  Tuna. 

On  each  invoice  thus  rendered  we  are  noting  a 
guarantee  that  if  the  OPA  fails  to  promulgate  an 
order  stabilizing  or  equalizing  prices  on  tuna  be- 
fore October  31st,  we  agree  to  revert  back  to  our 
March  ceilings,  $1.00  per  case  less  basis  48/^28  and 
will  refund  each  buyer  accordingly. 

We  feel  that  we  have  been  in  a  bad  position  ever 
since  the  General  Maximum  Price  Regulation  of 
April  28th.  Since  that  time  we  have  packed  and 
shipped  about  200,000  cases  of  tuna,  all  at  the  low- 
est ceilings  in  the  industry.  To  give  you  some  idea 
of  the  situation,  Sun  Harbor  Packing  Company 
and  Westgate  Sea  Products  Company  have  both 
packed  more  tuna  than  we  have  and  they  have  sold 
at  prices  from  $2.00  to  $4.00  per  case  higher  than 
ours,  whicli  means  that  they  have  profited  by  more 
than  a  half  million  dollars  in  excess  of  ourselves,  i 
Other  smaller  canners  have  i)rofited  in  proportion.  I 

In  a  conversation  with  our  mutual  friend,  Roy  ' 
Harper,  of  the  Van  Camp  Sea  Food  Company,  the 
other  day,  Roy  informed  us  that  new  ceilings  would 
shortly  be  announced  which  would  be  so  low^  we 
would  be  shocked.  Therefore,  we  would  like  to  give 
you  our  viewpoint  of  Van  Camp's  position. 

It  is  true  that  their  ceiling  on  Fancy  tuna  is 
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$11.00  i)er  case.  It  is  also  true  that  their  ceiling  on 
Standard  tuna  is  $9.50  per  case.  But  the}^  also  have 
a  ceiling  on  Grated  tuna  at  $10.35  per  case  and  they 
have  specialized  on  Grated  tuna,  packing  and  selling 
no  standard  and  only  a  very  small  percentage  of 
Fancy.  A  fine  profit  may  be  made  on  Grated  tuna 
at  $10.35  per  case  even  using  whole  tuna  in  the 
grating  process  as  well  as  the  broken  pieces  from 
other  packs,  because  Grated  has  a  lower  net  content 
in  the  can  than  either  Fancy  or  Standard  with  a 
greater  yield  per  ton  of  fish  and  labor  costs  are 
much  lower.  Furthermore  we  understand  that  con- 
sideration is  being  given  the  matter  of  a  preferred 
ceiling  price  for  advertised  packs,  and,  in  all  fair- 
ness, we  believe  such  consideration  is  entirely  cor- 
rect. This  would  work  to  the  advantage  of  Van 
Camp. 

In  addition  to  this,  Van  Camp  has  (through  their 
own  commendable  efforts)  established  a  profitable 
business  on  products  from  tuna  livers  and  oils, 
which  has  grown  to  an  extent  which  might  even 
cause  them  to  lose  interest  in  possible  profits  on 
canned  tuna.  A  very  low  ceiling  on  canned  tuna 
might  not  discommode  Van  Camp  but  might  be 
harmful  to  other  canners  who  did  not  have  the 
foresight  to  develop  a  business  on  the  livers  and 
oils  from  tuna. 

We  think,  perhaps,  for  one  reason  or  other, 
which  might  be  disadvantageous  to  individual  can- 
ners, all  of  us  may  be  giving  information  which  has 
proved  to  be  at  cross  purposes  in  obtaining  a  uni- 
form ceiling.  We,  too,  are  perhaps  selfish  in  some 
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of  our  views  although  we  try  to  avoid  that  angle 
as  much  as  possible. 
Yours  very  truly, 

French  Sardine  Company,  Inc. 
/s/  By   A.  T.  Williams 
ATW:mp 


PLAINTIFF'S  EXHIBIT  No.  6 

[Letterhead  of  French  Sardine  Company] 

Via  Air  Mail  November  6,  1942 

Mr.  Charles  W.  Triggs 
Head,  Fish  Section 
Office  of  Price  Administration 
Washington,  D.  C. 

Dear  Mr.  Triggs: 

We  note  inquiry  in  your  letter  of  October  30th 
regarding  price  of  raw  tuna  about  w-hich  we  re- 
ferred in  our  letter  of  October  26th.  We  smoked 
this  out  at  the  meeting  of  the  California  Fish  Can- 
ners  Association  last  week.  Here  is  the  dope: 

It  goes  back  to  the  time  early  in  the  season  w^hen 
Crivello  and  Simon  caused  the  price  of  tuna  to 
jump  from  $160.00  to  $190.00  per  ton.  Shortly  after 
this  Crivello  started  paying  a  bonus  of  $10.00  per 
ton.  Then  on  August  25th,  Crivello  came  into  the 
open  and  started  showing  a  price  of  $200.00  per 
ton  on  his  fish  tickets.  Shortly  afterwards  Crivello 
again  tried  to  entice  some  Van  Camp  boats  over  to 
him  by  offering  the  o"wners  a  bonus  of  $10.00  a  ton 
and  Van  Camp  held  his  boats  by  meeting  the  offer. 
Therefore  while  the  price  of  fish  is  not  now  $210.00 
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I^er  ton,  as  the  fishennen  on  the  boats  do  not  par- 
ticipate in  the  bonus,  actually  it  amounts  to  the 
same  thing  as  all  canners  in  San  Diego  were  ob- 
liged to  meet  this  proposition,  and  all  tuna  brought 
in  by  the  large  high  sea  boats  since  August  25th 
will  be  paid  for  at  $200.00  for  Yellowfin,  $190.00 
for  Bluefin  and  $180.00  for  Striped  Tuna,  plus  a 
bonus  of  $10.00  per  ton  on  each  species  to  the  boat 
owners. 

Now  we  wrote  to  you  on  September  24th  that  we 
were  invoicing  tuna,  which  we  shipped  several 
weeks  ahead  of  that  date  without  invoicing,  at  a 
])rice  of  $12.00  per  case  of  48/1/28  Fancy,  $11.00  per 
case  of  48/1/28  Standard  and  $10.00  r^er  case  of 
48/148  Grated.  We  agreed  to  refund  buyers  $1.00 
per  case  if  OPA  failed  to  announce  definite  doUars- 
and-cents  ceilings  which  would  equalize  and  stabil- 
ize the  tuna  situation.  Recently  we  have  continued 
to  ship  and  invoice  on  the  same  basis  without  the 
refund  agreement  although,  if  we  start  making  re- 
funds we  expect  to  treat  all  buyers  alike  as  that 
is  our  general  joolicy. 

Since  October  Ist  we  have  packed  no  tuna  in 
our  plant  at  Terminal  Island  as  we  cannot  get 
help  enough  to  operate  at  capacity  on  Sardines, 
which  we  are  supplying  mostly  to  the  Government. 
We  have  AM  A  contracts  now  for  Pilchards  in  the 
amount  of  more  than  300,000  cases,  half  of  which 
are  already  shipped,  and  we  are  offering  today 
another  85,000  cases. 

We  could  ship  tuna  from  the  plant  which  we 
control  in  San  Diego,  The  High  Seas  Tuna  Packing 
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Company,  at  their  ceilings  wliich  are  $15.00  for 
Fancy,  $13.50  for  Standard  and  $12.50  for  Grated. 
However,  we  prefer  to  distribute  our  own  brands 
to  our  own  markets  at  the  lower  price  in  an  effort 
to  service  customers  who  have  been  loyal  to  us  for 
years. 

It  is  imx)ossible  for  us  to  hold  large  quantities  of 
tuna  awaiting  action  by  the  OPA  on  account  of  the 
immense  amount  of  money  involved.  We  must  con- 
tinue operating  as  the  only  alternative  would  mean 
complete  liquidation.  Therefore  we  trust  that  we 
are  not  putting  our  necks  in  a  sling  by  taking  the 
action  noted  herein. 

Yours  very  truly, 

French  Sardine  Comx^any,  Inc. 
/s/  By   A.  T.  Williams 

ATW:mp 


PLAINTIFF'S  EXHIBIT  No.  7 

[Letterhead  of  French  Sardine  Com.pany] 

Via  Air  Mail  November  16,  1942 

Mr.  Charles  W.  Triggs 
Head,  Fish  Section, 
Office  of  Price  Administration 
Washington,  D.  C. 

Dear  Mr.  Triggs: 

We  are  enclosing  herewith  original  letter,  dated 
November  13th,  which  we  received  today  from  the 
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State  Enforcement  Attorney  of  the  Los  Angeles 
office  of  OPA.  We  are  also  enclosing  copy  of  our 
letter  of  September  2nd,  to  which  they  refer,  to- 
gether with  copy  of  our  reply  to  their  latest  letter. 

There  are  many  misstatements  in  their  letter  to 
us.  The  second  paragi-aph  of  their  letter  is  sub- 
stantially correct,  except  that  we  made  no  mention 
of  the  manner  in  which  we  arrived  at  our  Tonno 
ceiling  in  our  letter  of  September  2nd.  That  in- 
formation was  given  verbally  and  you  are  already 
familiar  with  it. 

In  the  third  and  fourth  paragraphs  of  their 
letter,  they  state  that  we  shopped  our  competitor, 
Van  Camp  Sea  Food  Company.  At  no  time  did  we 
ever  make  such  a  statement.  We  explained  in  our 
letter  of  September  2nd  how  we  arrived  at  our 
price  of  $16.00  per  case  of  48/1/28  Fancy  White 
Meat  Tima  and  this  matter  was  discussed  at  a  Los 
Angeles  conference,  where,  according  to  our  under- 
standing, this  price  was  considered  an  acceptable 
ceiling. 

Xothing  was  said  about  a  price  of  $31.00  on 
48 /Is  Fancy  White  Meat  or  any  price  on  Grated 
White  Meat.  We  arrived  at  our  price  on  these  items 
by  following  the  custom  of  the  industry  prior  to 
any  government  action  in  the  matter,  and  felt  that 
we  were  correct  in  this,  based  particularly  on  the 
fact  that  when  you  granted  relief  to  the  South  Pa- 
cific Canning  Company  on  Tuna,  you  gave  them  a 
ceiling  on  48/1/2S  only  without  specifying  sizes  or 
grades. 
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We  know  that  you  are  familiar  with  action  we 
have  recently  taken  on  Light  Meat  Tuna,  as  we 
have  written  to  you  several  times  about  it.  How- 
ever, their  statement  that  we  are  selling  Eatwell 
Standard  Tuna  at  65  cents  over  the  ceiling  of  Van 
Cam])  is  incorrect.  The  fact  is  that  Van  Camp's 
price,  to  which  they  refer  is  for  Grated  Tuna  and 
onr  latest  price  on  this  item  is  $10.00  per  case  of 
48/i/'2S,  which  is  35  cents  under  Van  Camp. 

The  whole  thing  boils  down  to  a  point  which  we 
have  tried  to  make  on  many  occasions,  that  when 
impractical  and  theoretical  attorneys,  doing  what 
they,  no  doubt,  feel  is  their  duty,  start  enforcement 
proceedings  against  citizens  who  are  doing  their 
best  to  comply  with  existing  laws,  they  simply  cause 
more  serious  and  real  injustices  than  do  the  laws 
themselves. 

^Yv  have  l)een  hoping,  of  course,  that  some  an- 
nouncement would  be  forthcoming  from  your  office, 
which  would  alleviate  our  position,  but,  in  lieu 
thereof,  we  would  appreciate  your  advice  in  our 
present  difficulty,  obliging 

Yours  very  truly, 

French  Sardine  Company,  Inc. 
/s/  By   A.  T.  Williams 

ATWrmp— Ends. 
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PLAINTIFF'S  EXHIBIT  No.  8 

French  Sardine  Company 

Office  of  Price  Administration  Nov.  16,  1942 

1037  South  Broadway 
Los  Angeles,  California 

Attention:  H.  Eugene  Breitenbach 

Gentlemen : 

We  refer  to  your  letter  of  November  13,  1942, 
File  8  LA:GS(L), 

Before  giving  you  a  definite  answer,  we  are  send- 
ing your  letter  to  Mr.  Charles  W.  Triggs,  Head, 
Fish  Section,  Office  of  Price  Administration,  Wash- 
ington, D.  C,  along  with  a  copy  of  our  letter  to 
Mr.  Kearns,  September  2nd,  to  which  you  refer. 
Our  reason  for  doing  this,  is  that  we  are  still  very 
much  confused  in  the  matter  of  jurisdiction  between 
the  Los  Angeles  and  Washington  offices. 

As  far  back  as  April,  1942,  we  have  been  striving 
to  arrive  at  a  stabilized  or  equalized  ceiling  on  all 
tuna  packs.  At  first  we  dealt  exclusively  through 
Mr.  Edward  Maher  of  the  Regional  Office  in  San 
Francisco.  We  were  then  given  to  understand 
that  we  should  deal  with  Washington  direct.  We 
have  been  in  contact  with  Mr.  Triggs  in  Washing- 
ton innumerable  times  by  telephone  and  telegraph 
and  have  made  three  trips  to  Washington  to  discuss 
ceilings. 

At  the  same  time  we  have  tried  to  cooperate  with 
the  Los  Angeles  office  whenever  we  were  requested 
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to  do  so.  We  took  occasion  during  a  recent  confer- 
ence in  Los  Angeles  to  express  our  views  about  en- 
forcement agencies  taking  over  before  ordinary 
laymen  like  ourselves  could  possibly  obtain  a  fair 
decision  in  connection  with  the  legally  framed  Gen- 
eral Maximum  Price  Regulation  order  of  April 
28th.  We  base  this  statement  on  a  speech  made  by 
Secretary  Wickard  at  a  meeting  which  we  attended 
in  Washington,  May  8th,  in  which  he  said:  "We 
know  that  there  are  many  errors  in  the  General 
]\Iaximum  Price  Regulation.  We  know  there  are 
many  inequalities.  We  know  that  the  order  w^as 
hastily  prepared  and  that  many  canners  will  be  dis- 
criminated against  and  that  many  will  be  treated 
unfairly.  Therefore  we  must  concern  ourselves  and 
continue  working  to  the  end  that  these  inequalities 
be  eliininated.  We  want  production  and  Ave  do  not 
want  anything  in  this  regulation  to  retard  pro- 
duction." 

The  above  speech  was  made  in  the  presence  of 
about  one  hundred  representative  canners  from  all 
over  the  United  States  as  well  as  both  officials  and 
attorneys  of  the  OPA  and  the  Department  of  Agri- 
culture. We  contend  that  nothing  definite  has  been 
done  to  relieve  the  tuna  situation. 

All  of  this,  in  your  opinion,  may  be  beside  the 
point.  Therefore,  while  we  are  awaiting  a  reply 
from  Washington  to  our  letter  today,  we  would 
appreciate  receiving  your  advice  as  to  whether  the 
information  you  request  from  us  applies  to  Los  An- 
geles County,  Southern  California,  the  State  of 
California  and/or  the  entire  United  States.  Please 
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be  sure  of  our  desire  to  cooperate  with  you  to  the 
fullest  possible  extent. 
Yours  very  truly, 

French  Sardine  Company,  Inc. 
By  A.  T.  Williams 

ATW:mp — cc.  Chas.  W.  Triggs,  Washington,  D.  C. 


PLAINTIFF'S  EXHIBIT  No.  9 

[Letterhead  of  French  Sardine  Company] 

Mr.  Chas.  W.  Triggs,  Dec.  5,  1942 

Dear  Mr.  Triggs: 

Believe   you   will   find   attached   letters   self   ex- 
planatory. 

Yours  very  truly, 

French  Sardine  Co.,  Inc. 
/s/  A.  T.  Williams 


PLAINTIFF'S  EXHIBIT  No.  10 

French  Sardine  Company 

Office  of  Price  Administration  Dec.  5,  1942 

1037  South  Broadway 
Los  Angeles,  California 

Attention:  Mr.  H.  Eugene  Brietenbach,  Senior 
Enforcement  Attorney 
Gentlemen : 

We  refer  to  your  letter  of  December  3,  File  8 
LA:GS(L). 

May  we  state  at  the  outset  that  we  have  no  in- 
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tention  of  dodging  the  issue  in  your  previous  letter 
of  November  13.  While  there  are  many  errors  in 
the  allegations  which  you  make,  we  will  not  discuss 
them  here,  but  rather  try  to  cover  the  general 
charges  involved. 

We  admit  that  we  increased  the  price  on  our 
different  packs  of  Tuna  late  in  September.  We  did 
so  on  following  premise: 

On  July  14  and  15,  w^e  visited  the  Washington 
office  of  the  OPA.  We  were  told  then  that  we  might 
soon  expect  a  stabilized  and  equalized  ceiling  on 
Canned  Tuna  in  a  short  time.  We  therefore  with- 
held shipment  of  any  Tuna  until  the  last  week  in 
August,  accumulating  in  the  meantime  more  than 
f)0,000  cases  with  a  value  over  a  half  million  dollars. 

We  talked  with  your  Washington  office  by  tele- 
phone once  or  twice  a  week  during  this  period. 
Finally,  the  last  week  in  August,  we  asked  the 
point  blank  question:  "Would  we  be  taking  any 
chance  if  we  shipped  our  Tuna  without  invoicing 
any  of  it,  with  the  understanding  that  a  new  ceil- 
ing w^ould  be  announced  by  OPA  b}^  the  time  ship- 
ments arrived  at  destination?"  We  were  informed 
that  we  would  not  be  taking  any  chances,  as,  un- 
doubtedly, a  new  ceiling  would  be  promulgated  be- 
fore the  Tuna  could  arrive. 

Unfortunately,  no  announcement  was  made,  so 
we  notified  our  brokers  to  distribute  the  Tuna  on 
arrival,  to  responsible  buyers,  awaiting  later  in- 
voicing, and  guaranteeing  that  the  price  would  not 
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exceed  $1.00  per  case  basis  48/y2S  more  than  our 
March  ceilings.  We  waited  until  September  24  for 
some  action.  AYe  then  wrote  an  airmail  letter  to 
Washington,  advising  them  that  we  were  going  to 
invoice  the  Tuna  at  a  price  $1.00  per  case  above 
our  March  ceilings,  but  making  an  agreement  with 
the  buyers  that  we  would  refund  $1.00  per  case,  to 
bring  our  prices  on  a  level  with  March  ceilings  if 
we  failed  to  obtain  a  new  ceiling  by  October  31. 

We  failed  to  receive  any  approval  of  our  action 
and  therefore  made  another  trip  to  Washington  in 
order  to  learn  if  Ave  had  ''stuck  our  neck?  out."  We 
held  a  conference  with  OPA  officials,  including  at 
least  one  of  their  attorneys,  and  were  told  that  they 
could  not  officially  approve  our  action.  We  were 
further  told  that  we  certainly  were  entitled  to  the 
higher  price  and,  therefore,  we  could  use  our  own 
judgment  inasmuch  as  we  were  not  given  an  official 
disapproval  of  the  action. 

In  the  meantime  an  order,  effective  October  15, 
Avas  issued  by  OPA,  which  granted  relief  to  Whole- 
salers and  Retailers  on  a  percentage  based  on  costs. 
This  placed  us  in  a  most  embarrassing  position  for 
the  reason  that,  if  the  buyers  took  advantage  of  our 
agreed  refund  in  establishing  ceilings  during  the 
month  of  November,  it  would  mean  that  they  might 
in  future  be  unable  to  handle  Tuna  as  they  would 
be  unable  to  get  supplies  at  the  low  price.  Further- 
more, we  would  be  obliged  to  dcA^elop  new  markets 
as  our  regular  markets  would  be  frozen  at  lower 
levels  than  we  could  possibly  meet. 
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Our  offer  to  refund  all  buyers  to  the  basis  of  our 
March  ceilings  still  stands,  but  the  buyers  are  re- 
luctant to  accept  any  refunds  as  they,  too,  know 
we  are  entitled  to  the  new  prices,  which  are  still 
lower  than  any  competition,  not  even  excepting  the 
Van  Camp  Sea  Food  Company,  to  which  firm  you 
refer  in  your  November  13  letter. 

Now  we  are  forwarding  a  copy  of  this  letter  to 
Mr.  Chas.  W.  Triggs,  Head  of  the  Fish  Section, 
OPA  in  Washington,  together  with  a  co])y  of  your 
letter  to  us.  He  has  failed  to  answer  our  previous 
communications  about  the  same  matter,  but,  no 
doubt,  he  is  so  busy  with  more  important  items  that 
he  just  cannot  get  around  to  a  small  commodity  like 
Tuna.  We  are  confident  that  he  will  advise  both 
your  office  and  ourselves  regarding  the  difficulty. 

Please  be  sure  that  we  desire  to  avoid  any  con- 
fiict  between  the  Los  Angeles  and  Washington  of- 
fices of  the  OPA.  We  assure  you  of  our  wish  to  do 
Avhat  is  right  and  will  be  guided  by  instructions 
which  we  receive. 

Yours  very  truly, 

French  Sardine  Company,  Inc. 
By   A.  T.  Williams 

ATWimi)— cc.  Mr.  Chas.  W.  Triggs,  Head,  Fish 
Section,  Office  of  Price  Administration,  Wash- 
ington, D.  C. 
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PLAINTIFF'S  EXHIBIT  No.  11 

[Letterhead  of  French  Sardine  Company] 

Mr.  Charles  W.  Triggs  April  29,  1943 

Head,  Fish  Section 

Office  of  Price  Administration 

Washington,  D.  C. 

Dear  Mr.  Triggs: 

On  April  28,  just  a  year  and  a  day  since  the  is- 
suance of  the  General  Maximum  Price  Regulations, 
we  were  favored  with  a  visit  from  two  really  tough 
attorneys,  Messrs.  Brinn  and  Breen,  from  the  en- 
forcement agency  of  the  O.P.A.  in  Los  Angeles. 

They  instructed  us  to  compile  within  ten  days  a 
list  of  each  and  every  invoice  issued  by  us  covering 
any  and  all  Tuna  which  was  priced  differently 
than  our  purported  March  ceilings.  They  proceeded 
to  tell  us  that  we  were  extreme  violators  of  the 
regulations  and  subject  to  fines  for  treble  damages. 

We  will  not  attempt  to  discuss  details  as  we  know 
you  are  very  busy  and  are  also  quite  familiar  with 
action  which  we  took.  Suffice  it  to  say  that  it  will 
i-equire  the  services  of  four  people  for  a  week  or 
more  to  examine  and  list  several  thousand  invoices. 
It  will  involve  close  to  150,000  cases  of  Tuna,  which, 
leased  on  treble  damages,  would  mean  a  fine  of  close 
to  a  half  million  dollars. 

The  Los  Angeles  office  seems  to  be  quite  con- 
cerned over  the  fact  that  we  contacted  you,  in  the 
Washington  office,  instead  of  themselves  regarding 
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our  troul)les.  They  told  us  that  this  was  a  sad  mis- 
take on  our  part.  Whether  this  has  anytliing  to  do 
with  their  present  enforcement  activities  we  do  not 
know,  but  the  fact  remains  that  they,  evidently, 
mean  to  knock  us  over  after  they  learn  the  full 
extent  of  our  so-called  misdeeds. 

Any  advice  you  might  give  us  which  would  be 
helpful  and  any  action  you  might  take  to  alleviate 
the  situation  would  be  sincerely  appreciated.  Please 
let  us  hear  from  you. 

Yours  very  truly, 

French  Sardine  Company,  Inc. 
/s/  By    A.  T.  Williams 

ATW:aa 


PLAINTIFF'S  EXHIBIT  No.  12 

Mr.  A.  T.  Williams  May  6,  1943 

French  Sardine  Company 
Terminal  Island,  California 

Dear  Mr.  Williams: 

This  will  acknowledge  receipt  of  your  letter  of 
April  29  regarding  a  visit  you  had  from  two  of  the 
attorneys  from  the  Enforcement  Division  of  the 
Los  Angeles  Office  of  Price  Administration.  I  note 
that  they  requested  copies  of  your  invoices  and 
other  information  about  the  prices  you  have 
charged. 

We  have  not  heard  from  the  Los  Angeles  office 
regarding  this,  but  no  doubt  we  will  be  fully  ad- 
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vised.  We  will  be  very  interested  in  the  outcome 
of  your  conference. 

Very  truly  yours, 

Chas.  W.  Triggs,  Head,  Fish 
Section,  Food  Price  Division 
CWTriggs  :ew 


PLAINTIFF'S  EXHIBIT  No.  13 

[Letterhead  of  French  Sardine  Company] 

Mr.  Charles  W.  Triggs  May  6,  1943 

Head,  Fish  Section 

Office  of  Price  Administration 

Washington,  D.  C. 

Dear  Mr.  Triggs: 

Well,  we  had  our  day  in  court  with  Mr.  H. 
Eugene  Breitenbach,  Senior  Enforcement  Attorney, 
at  the  Los  Angeles  office  of  O.P.A.  We  put  every 
card  we  had  on  the  table  and  received  an  answer 
Avhich  represented  just  about  what  we  expected.  We 
were  told  that  we  had  violated  the  General  Maxi- 
mum Price  Regulations  although  it  was  admitted 
that  we  did  not  violate  the  intent  or  purpose  of  the 
act. 

Then  we  were  told  that,  in  view  of  the  extenuat- 
ing circumstances,  the  enforcement  agency  would 
be  lenient  to  the  extent  that  they  would  consider 
the  matter  closed  if  we  would  present  them  with  a 
check  in  favor  of  the  Treasurer  of  the  United 
States  for  the  exact  amount,  not  treble  damages,  of 
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wliat  thoy  considered  the  excess  charges,  as  a  con- 
tribution to  the  war  effort. 

We  are  still  checking  our  invoices  and  find  that 
the  total  involved  will  be  between  $97,000.00  and 
$100,000.00,  representing  $1.00  per  case,  basis  48/1/2S 
Tuna.  This  is  not  as  much  as  we  first  esHmated  be- 
cause we  did  not  have  to  report  on  White  Meat 
Tuna  (Albacore),  Bonita,  Yellowtail  or  Tonno,  on 
which  no  violations  occurred.  We  still  feel  that  we 
are  not  being  treated  fairly  or  Justly  by  reason  of 
the  fact  that  we  were  the  lowest  sellers  throughout 
the  year  1942.  We  were  told  that,  inasmuch  as  the 
matter  is  in  the  hands  of  the  enforcement  agency, 
we  have  no  other  recourse  but  to  comply  with  their 
offer  of  settlement. 

Now,  we  would  like  to  refer  to  another  matter 
Avhich  is,  evidently,  going  to  cause  a  lot  of  friction 
and  dissatisfaction.  We  refer  to  the  matter  of  your 
ruling  about  War  Risk  Insurance  being  included  in 
the  $200.00  ceiling  on  Tuna.  Frankly,  Mr.  Triggs, 
we  believe  you  are  wrong.  We  must  doubt  if  you 
have  given   the   situation   sufficient   consideration. 

We  attended  a  meeting  yesterday  afternoon  re- 
garding War  Risk  Insurance.  This  meeting  was  at- 
tended by  Wade  Ambrose,  of  Westgate;  Gilbert 
Van  Camp  and  Montgomery  Phister,  of  Van  Camp  ; 
Racey  Biven,  of  Coast;  Martin  Bogdanovich  and 
the  writer,  of  French  Sardine;  Landers  and  Wal- 
lace, of  San  Diego  Tuna  Boat  Association;  Mc- 
Caffery  and  another  gentleman  from  Lower  Cali- 
fornia Fisheries  Association.  All  agreed  that  War 
Risk  Insurance  was  not  discussed  at  your  meeting 
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in  Los  Angeles,  March  26.  All  expressed  their  un- 
derstanding that  War  Risk  Insurance  was  to  be 
handled  by  the  canners  as  an  overhead  item  re- 
moved entirely  from  the  cost  of  fish,  in  accordance 
with  precedent  set  since  the  start  of  the  war. 

Mr.  Biven  recited  an  instance  of  what  might 
often  happen  if  fishermen  were  required  to  pay 
their  own  insurance.  One  boat  went  on  a  trip  which 
kept  them  out  ninety  days  and  they  returned  with 
eight  tons  of  fish.  With  11/2  percent  premium  for 
each  thirty  days  based  on  the  value  of  the  boat  plus 
$5,000.00  on  the  life  of  each  fisherman,  you  may 
readily  understand  that  his  revenue  from  fish  sold 
would  be  far  from  sufficient  to  pay  his  insurance, 
let  alone  his  other  expenses. 

The  next  day  another  boat  came  in  from  a  nine- 
teen day  trip,  bringing  200  tons.  Incidents  such  as 
related  here  occur  very  frequently,  and,  naturally, 
the  net  income  of  all  fishermen  would  vary  consid- 
erably throughout.  On  the  other  hand,  if  canners 
paid  the  insurance,  while  there  might  well  be  a 
variation  in  costs  between  them,  it  did  and  will  con- 
tinue to  average  down  to  a  fairly  low  level.  This, 
of  course,  depends  on  average  conditions  prevailing. 
If  something  dire  happened  the  rate  of  War  Risk 
Insurance  could  change  violently  over  night.  The 
rate  might  become  prohibitive,  in  which  case  fishing 
operations  would  cease.  Any  advance  in  rates  would 
only  make  the  situation  more  acute  for  the  fisher- 
men, although  the  canners  could  stand  it  up  to  a 
certain  limit. 

At  the  meeting  yesterday,  the  fishermen's  repre- 
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sentatives  told  us  that  many  individual  fishermen 
Avere  accusing  the  canners  of  making  frequent  trips 
to  Washington  and  prevailing  on  yourself  to  make 
rulings  which  are  opposed  to  their  interests  and 
simj^ly  giving  them  the  squeeze.  Of  course,  this  was 
correctly  denied,  but  to  appease  them  it  was  decided 
to  apply  for  relief  to  the  Los  Angeles  and  San 
Diego  branch  office  of  O.P.A. 

In  passing,  we  might  add  that  the  attorneys  who 
recently  visited  our  own  office  told  us  definitely  that 
wo  mad(^  a  mistake  in  going  to  Washington  with  our 
troubles  as  the  Los  Angeles  office  could  give  us  all 
the  answers  in  a  better  manner  much  sooner.  They 
told  Van  Camp  the  same  thing  and  are  probably 
passing  the  word  along  down  the  line. 

In  conclusion,  we  will  give  you  our  ideas  on  the 
roll  back  of  Tuna  prices.  We  believe  that  under 
present  conditions,  with  no  unforeseen  develop- 
ments which  might  cause  costs  to  increase  abnorm- 
ally, you  would  not  cause  a  hardship  on  the  indus- 
try if  you  set  new  ceilings  on  AVhite  Meat  Tuna 
from  $1.00  to  $1.50  per  case  of  48/y2S  below  present 
levels,  and  a  reduction  on  Light  Meat  Tuna,  not 
including  Bonita  or  Yellowtail,  of  fifty  cents  per 
case  basis  48/y2S.  This  could  be  explained  by  the 
lowering  of  the  cost  of  Albacore  in  the  amount  of 
$75.00  per  ton  or  more,  and  the  elimination  of  bonus 
payments  for  Light  Meat  Tuna. 

Our  idea  of  a  correct  ceiling  for  fresh  market 
fish,  including  particularly  Albacore,  which  is 
mostly  used  for  canning,  Avould  be  on  a  basis  of  five 
cents  per  pound  higher  than  the  canner  levels.  This 
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would  make  Yellowfin  $300.00  per  ton  or  15  cents 
per  pound,  and  would  prevent  certain  canners  we 
might  mention  from  entering  the  fresh  fish  business 
in  order  to  obtain  additional  supplies  for  canning, 
and  also  prevent  any  canner  from  purchasing  fish 
from  fresh  fish  markets.  We  refer  to  those  fellows 
who  fail  to  follow  the  general  practice  of  investing 
in,  or  financing  boats  for  themselves. 

AVe  Avould  greatly  appreciate  any  suggestions  you 
might  give  us  in  connection  with  the  Breitenbach 
ruling  either  by  collect  wire  or  air  mail.  The  attor- 
neys are  coming  to  our  office  Monday,  May  10,  to 
obtain  our  list  of  invoices. 

Thanks  for  your  attention.  We  hope  we  have  not 
bored  you. 

Yours  very  truly, 

French  Sardine  Company,  Inc. 
/s/  By    A.  T.  AVilliams 

ATW:aa 


PLAINTIFF'S  EXHIBIT  No.  14 

Mr.  A.  T.  Williams  May  19,  1943 

French  Sardine  Company 
Terminal  Island,  California 

Dear  Mr.  Williams: 

This  will  acknowledge  receipt  of  your  letter  of 
May  6.  I  note  your  remark  concerning  your  meet- 
ing with  the  enforcement  attorneys  at  Los  Angeles 
and  the  decision  that  was  made.  We  have  heard 
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nothing  as  yet  from  the  Los  Angeles  Office  about 
this  matter. 

On  May  15  I  wired  you  regarding  our  decision 
on  the  paj^nent  of  war  risk  insurance. 

We  are  giving  careful  consideration  to  the  ques- 
tion of  the  sale  of  fresh  tuna  to  wholesale  dealers, 
and  we  may  be  able  to  provide  for  this  in  our  new 
fresh  fish  regulation. 

Very  truly  yours, 

Chas.  W.  Triggs,  Head,  Fish 
Section,  Food  Price  Division 

CWTriggs  :dg— 5/19/43 


PLAINTIFF'S  EXHIBIT  No.  15 

Mr.  A.  T.  Williams  July  7,  1943 

French  Sardine  Company 
Terminal  Island,  California 

Dear  Mr.  Williams: 

I  received  your  letter  of  June  17  and  carefully 
noted  your  remarks  regarding  the  press  release 
covering  the  payment  you  made  to  the  Office  of 
Price  Administration  for  over-charge  on  tuna  and 
the  payments  made  by  other  companies. 

I  fully  realize  the  position  your  company  was 
placed  in  by  having  lower  ceilings  than  your  com- 
petitors. The  March  ceilings  were  far  from  being 
equitable.  Now  that  we  have  established  uniform 
ceilings  on  practically  all  varieties  of  fish,  this  can- 
not happen  again. 
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I  trust  you  will  have  a  very  successful  season  in 
1943. 

Kindest  regards. 
Very  truly  yours, 

Chas.  W.  Triggs,  Head,  Fish  Sec- 
tion, Food  Price  Division 
C  WTriggs  :ew 


PLAINTIFF'S  EXHIBIT  No.  26 

In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  2960-BH 

Prentiss  M.  Brown,  Administrator,  Office  of  Price 
Administration,  Plaintiff,  vs.  French  Sardine 
Company,   Inc.,   a   corporation.   Defendant. 

COMPLAINT 

1.  In  the  judgment  of  the  Price  Administrator 
the  defendant  has  engaged  in  actions  and  practices 
which  constitute  a  violation  of  Section  4(a)  of  the 
Emergency  Price  Control  Act  of  1942  as  amended 
(Pub.  L.  421,  77th  Cong.,  2d  Sess.,  56  Stat.  23) 
hereinafter  called  "the  Act"  in  that  defendant,  as 
more  particularly  hereinafter  alleged,  has  violated 
General  Maximimi  Price  Regulation  as  amended, 
effective  in  accordance  with  the  provisions  of  said 
Act,  and  therefore,  pursuant  to  Section  205(a)  of 
the  Act,  the  Price  Administrator  brings  this  action 
to  enforce  compliance  with  said  Regulation. 
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2.  Jurisdiction  of  this  cause  of  action  is  con- 
ferred upon  this  Court  by  Section  205(c)  of  the 
Act. 

3.  At  all  times  herein  mentioned  there  has  been 
in  effect,  ])ursuant  to  said  Act,  General  Maximum 
Price  Regulation  as  amended,  establishing  a  maxi- 
nuun  price  for  canned  tuna  fish  and  other  sea 
foods,  and  that  the  maximum  price  thereof,  estab- 
lished by  said  General  Maximum  Price  Regulation 
as  amended,  is  the  highest  price  for  which  said  com- 
modities were  sold  during  the  month  of  March  1942 
by  defendant,  or  if  said  commodities  wei^e  not  sold 
during  the  month  of  March  1942  by  defendant,  the 
maxunum  price  thereof  established  by  said  General 
Maximmn  Price  Regulation  as  amended  is  the  high- 
est price  for  which  such  commodities  were  sold  dur- 
ing the  month  of  March  1942  by  defendant's  most 
closely  competitive  seller. 

4.  Defendant,  a  packer  and  canner  of  canned 
tuna  fish  and  other  sea  foods,  at  all  times  herein 
mentioned  doing  business  at  Terminal  Island, 
County  of  Los  Angeles,  State  of  California,  sold 
no  canned  tuna  fish  during  the  month  of  March 
1942,  but  since  and  including  May  11,  1942,  the  ef- 
fective date  of  General  Maximmn  Price  Regulation 
as  amended,  at  wholesale,  defendant  sold  and  de- 
livered at  wholesale  canned  tuna  fish  at  prices 
higher  than  the  maximiun  price  for  which  defend- 
ant's most  closely  competitive  seller  sold  said  com- 
modity, as  determined  by  said  General  Maximum 
Price  Regulation  as  amended,  during  the  month  of 
IMarch  1942. 
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Wherefore  plaintiff  prays  for  relief  as  follows: 

1.  For  a  preliminary  and  final  injunction,  en- 
joining the  defendant,  its  officers,  agents,  servants, 
employees,  attorneys  and  all  persons  in  active  con- 
cert or  i:>articipation  with  the  defendant,  from  di- 
rectly or  indirectly  selling  or  delivering  canned  tuna 
fish  and  other  sea  foods  at  prices  in  excess  of  the 
maximum  prices  established  by  said  General  Maxi- 
mum Price  Regulation  as  amended,  or  attempting 
or  agreeing  to  do  anything  in  violation  thereof,  or 
in  violation  of  any  regulation  or  order  issued  pur- 
suant to  the  Emergency  Price  Control  Act  of  1942 
as  amended,  establishing  a  maximum  price  for 
canned  tuna  fish  and  other  sea  foods. 

2.  For  such  other  and  further  relief  as  the  Court 
may  deem  just  and  proper. 

[Seal]  ,/s/  Frank  S.  Balthis,  Jr., 

Chief  Attorney 
/s/  John  J.  Ford, 

Chief  Enforcement  Attorney 
/s/  H.  Eugene  Breitenbach, 

Chief  Litigation  Attorney 

[Endorsed] :    Filed  June  3,  1943. 


PLAINTIFF'S  EXHIBIT  No.  27 

[Title  of  District  Court  and  Cause  No.  2960.] 

STIPULATION 

It  Is  Hereby  Stii)ulated  by  and  between  plaintiff, 
Administrator  of  the  Office  of  Price  Administra- 
tion, by  counsel,  and  the  defendant  French  Sardine 
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Company,  Inc.,  a  California  corporation,  by  it  and 
by  its  counsel,  that: 

1.  The  defendant  waives  service  of  process,  an- 
swer and  any  and  all  defenses  that  it  may  have  to 
the  claim  set  forth  in  the  complaint  herein,  hear- 
ing, findings  of  fact  and  conclusions  of  law;  and 

2.  A  final  judgment,  in  the  form  hereto  annexed, 
may  ])e  entered  against  the  defendant  without  no-  ; 
tice  at  any  time  hereafter. 

Signed  at  Los  Angeles,  California,  this  1st  day  of 
June,  1943. 

French  Sardine  Company,  Inc., 
a  corporation 
[Seal]     /s/  By    M.  J.  Bogdanovich,  President 
/s/  By    [Illegible],  Secretary 

/s/  John  V.  Morris,  Attorney  for 

Defendant 
/s/  H.  Eugene  Breitenbaeh,  one  of  the 
attorneys  for  Plaintiff 

[Endorsed]:    Filed  June  3,  1943. 


PLAINTIFF'S  EXHIBIT  No.  28 
[Title  of  District  Court  and  Cause  No.  2960.] 

JUDGMENT 

Plaintiff  having  filed  his  complaint,  and  the  de-| 
fendant  having  appeared  by  counsel,   and  having! 
waived  service  of  process,  answer,  and  all  defenses 
to  the  claim  set  forth  in  the  complaint  which  it  J 
might  have,  hearing  and  findings  of  fact  and  con-J 
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elusions  of  law,  in  accordance  with  a  stipulation 
between  the  parties  hereto,  entered  into  on  the  1st 
day  of  June,  1943,  and  filed  in  the  office  of  the 
Clerk  of  this  Court,  and  defendant  having  agreed 
in  said  stipulation  to  the  entry  of  the  iinal  judg- 
ment in  the  form  set  forth  below,  and  sufficient 
reasons  appearing  therefor; 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed  that  the  defendant,  its  officers,  agents, 
servants,  employees,  attorneys  and  all  persons  in 
active  concert  or  participation  with  the  defendant, 
be  and  they  are  hereby  permanently  enjoined  from 
directly  or  indirectly  selling  or  delivering  canned 
tuna  fish  and  other  sea  foods  at  prices  in  excess  of 
the  maximum  prices  established  by  said  General 
Maximum  Price  Regulation  as  amended,  or  other- 
mse  violating  said  General  Maximum  Price  Regu- 
lation, or  attempting  or  agreeing  to  do  anything  in 
violation  thereof,  or  in  violation  of  any  regulation 
or  order  issued  pursuant  to  the  Emergency  Price 
Control  Act  of  1942  as  amended,  establishing  a 
maximum  price  for  canned  tuna  fish  and  other  sea 
foods. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  jurisdiction  of  this  cause  is  retained  for  the 
purpose  of  enabling  any  of  the  parties  to  this  de- 
cree to  apply  to  the  Court  at  any  tune  for  such 
further  orders  and  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or  carrying  out 
of  this  decree,  for  the  modification  thereof,  and  en- 
forcement or  compliance  therewith,  and  for  the 
pmiishment  of  violations  thereunder. 
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Dated  at  Los  Angeles,  California,  this  3rd  day  of 
June,  1943. 

/s/  Paul  J.  McCormick, 

United  States  District  Judge 

Consent  to  the   entry  of  the   foregoing  decree  is 
hereby  given. 

/s/  Frank  S.  Balthis,  Jr.,  Chief  Attorney 
/s/  John  J.  Ford,  Chief  Enforcement  Attorney 
/s/  H.  Eugene  Breitenbach,  Chief  Litigation  At- 
torney 

Consent  to  the  entry  of  the  foregoing  decree  is  here- 
by given. 

French  Sardine  Company,  Inc.,  a  corporation 
/s/  By    M.  J.  Boganovich,  President 
/s/  By     [Illegible],  Secretary  (Seal) 
Defendant 
/s/  John  V.  Morris,  Attorney  for  Defendant 

[Endorsed] :  Judgment  entered  and  filed  June  3^ 
1943. 
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PLAINTIFF'S  EXHIBIT  No.  32 

[Invoice  Heading  of  Franch  Sardine  Company] 

Invoice  T  No.  41129;  Date:  Sept.  26,  1942;  Ship- 
ping Order  No.  34224;  Sales  Memo  No.  6260; 
Terms:  iyo%-($1796  10  days  due  10/6/42); 
F.O.B.  Terminal  Island. 

Sold  To :  I).  F.  De  Bernard!  &  Co.,  201  Broadway, 

San  Francisco,  Calif. 
Shipped  to:  Same. 
How  Shipped:  Via  Snowden  Transportation  Co. — 

Freight  Prepaid. 
Broker:  F.  A.  Davis  Co.,  San  Francisco,  Calif. 

100  CS  48/1/2  Belle  Isle  Sid  Pk 

Yello^^iin  Tuna  1200         1200.00 

Less  Swell  Allowance  %%   3.00 

1197.00 
Plus  Freight  2850  lbs  -  28  Cwt 7.98 

1204.98 
Stop  Charge 1.06 

1206.04 
Please  remit  in  accordance  with  this  Invoice.  If 
O.P.A.  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  31st,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1.00  per  case  less  on 
48/y2S  and  $2.00  per  case  less  on  48/1  s,  and  will 
refund  you  accordingly. 

French  Sardine  Company,  Inc. 

5%     5895  Office  Copy  EO 
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Shipping  Instructions 

Date:  Sept.  23,  1942  No.  34224 

Shi})  to  I).  F.  DeBernardi  &  Co.,  201  Broadway, 

San  Francisco,  Calif. 
Destination :    Same. 
Via  Snowden  Transportation  Co.  Freight  Prepaid. 

Cases         Size  Label       Commodity         Weight 

100—48/1/28  Belle  Isle  Sid  Pk  Yellowfin  Tuna  2850# 

French  Sardine  Co.,  Inc. 
By   LH 
In  full  Accounting  Dept.  Copy 


PLAINTIFF'S  EXHIBIT  No.  35 

[Letterhead  of  French  Sardine  Company] 

To  Our  Brokers :  August  20,  1942 

Recently,  even  ])rior  to  the  opening  of  the  North- 
ern California  Sardine  Season  last  week,  at  least 
one  Northern  California  Canner  made  definite  of- 
fers on  Sardines  at  prices  which  indicated  that  he 
had  a  high  ceiling  in  March.  We  understand  that 
bookings  are  subject  to  pack,  subject  to  government 
release  and  other  exceptions  which  would  make  con- 
tracts meaningless,  but  which,  nevertheless  have  a 
tendency  to  "muddy  the  waters",  and  the  action  has 
certainly  cost  us  a  good  many  dollars  answering 
wires  and  letters. 

In  our  opinion,  such  action  is  in  direct  violation 
of  War  Production  Board  Order  No.  M-86B.  How- 
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ever,  we  always  have  to  contend  with  the  ideas  of 
certain  men  who  seem  to  proceed  without  regard 
to  law  or  government  orders  in  extreme  emergencies 
or  otherwise  and  defiantly  show  that  they  are  going 
to  run  their  own  business  as  they  see  fit.  We,  of 
course,  may  not  judge  their  motives  because  cir- 
cumstances may  sometimes  be  deceiving. 

As  far  as  we  are  concerned,  it  will  be  our  policy 
to  cooperate  with  the  government  and  we  do  not 
propose  to  take  any  steps  that  might  in  any  way 
interfere  with  or  confuse  the  war  effort.  Please  be 
sure  that  we  will  make  every  endeavor  to  protect 
our  distribution  in  the  civilian  trade  and  particu- 
larly are  we  anxious  to  insure  the  position  of  our 
good  broker  representatives. 

We  are  confident  that  our  government  agencies 
will,  when  the  time  is  ripe,  regulate  ceilings  which 
will  be  fair  to  all  and  also,  if  possible,  release  some 
California  canned  fish  for  regular  trade  channels. 
You  may  depend  on  it  that  we  will  definitely  advise 
you  what  we  can  do  just  as  soon  as  we  are  in  posi- 
tion to  do  so. 

The  above  applies  mostly  to  sardines,  but  the 
situation  is  quite  similar  on  Mackerel  and  Tuna. 
Xo  Mackerel  has  been  packed  in  the  Los  Angeles 
Harbor  district  since  March.  There  have  been  some 
small  packs  in  San  Diego,  but  the  government  is 
taking  it  as  fast  as  packed  and,  inasmuch  as  they 
have  already  announced  their  requirements  as  500,- 
000  cases,  indications  are  not  favorable  for  any 
releases. 
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TIio  demand  for  tuna  still  greatly  exceeds  the 
su])ply  of  all  varieties,  including  Albacore,  and  now 
the  Army  is  requesting  bids  on  upwards  of  50,000 
cases. 

/s/  French  Sardine  Company,  Inc. 
ATW:ab 

[Letterhead  of  French  Sardine  Company] 

To  Our  Brokers:  September  24,  1942 

For  the  ])enefit  of  those  who  failed  to  see  pub- 
lished reports,  we  are  listing  below  ceiling  prices 
pronuilgated  by  the  Office  of  Price  Administration 
order  Xo.  209  under  date  of  August  26th,  1942, 
effective  August  31st — 

48/ls  Oval  Sardines  in  Tomato  or  Mustard .  .  $4.62 

48/ls  Oval  Sardines  Natural   4.52 

48/ls  Tall  Sardines  Tomato  or  Mustard 3.95 

48/ls  Tall  Sardines  Natural  3.60 

96/8  oz.  Sardines  in  Tomato  or  Mustard ....   5.25 

96/8  oz.  Sardines  Natural   5.00 

100/5  oz.  Sardines  in  Tomato  or  Mustard ....   4.65 

100/5  oz.  Sardines  Natural 4.40 

Note:  There  mil  be  no  96/8  oz.  or  100/5  oz.  Sar- 
dines for  civilian  trade.  There  may  be  some  Ovals 
and  Tails  released  later,  but  not  until  government 
requirements  are  filled. 

French  Sardine  Co.,  Inc. 
ATW/eo 
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[Letterhead  of  French  Sardine  Company] 

To  Whom  It  May  Concern:  Sept.  24,  1942 

We  have  shipped  several  cars  of  canned  fish  to 
certain  markets  during  the  past  thirty  days.  We 
have  issued  instructions  to  distribute  the  merchan- 
dise, invoicing  the  buyers  for  those  items  on  which 
there  were  definite  ceiling  prices  and  holding  the 
balance  of  the  billing  in  abeyance,  awaiting  an  ex- 
pected new  ceiling  order  from  the  Office  of  Price 
Administration  which  would  relieve  the  tight  situa- 
tion in  which  we  have  been  placed  by  our  March 
ceilings  on  some  items. 

We  have  been  advised  many  times  direct  from 
the  Washington  office  of  O.P.A.  about  their  intent 
to  equalize  the  vast  differences  in  prices  between 
canners.  We  have  been  repeatedly  told  that  we  may 
expect  an  increase  on  the  low  ceilings  and  a  de- 
crease of  the  high  ceilings. 

When  on  August  26th,  the  O.P.A.  actually  took 
this  step  on  the  item  of  California  Sardines,  we 
believed  that  similar  relief  would  be  forthcoming 
shortly  on  the  other  items.  However,  these  govern- 
ment agencies  have  so  many  angles  and  so  many 
people  to  please  or  placate  that  undue  delays  some- 
times arise. 

In  order  to  facilitate  matters  and  to  improve  our 
financial  status  we  propose  the  following  proce- 
dure : — 

On  receipt  of  this  letter,  please  arrange  to  in- 
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voice  all  buyers  who  have  received  merchandise  at 
the  following  prices: — 

48/yos  Fancy  Solid  Pack  Tuna $12.00 

48/ls  Fancy  Solid  Pack  Tuna 23.00 

48/i4s  Standard  Tuna   6.50 

48/1/28  Standard  Tuna   11.00 

48/ls  Standard  Tuna   21.00 

48/i/^s  Grated  Tuna   10.00 

48/ls  Grated  Tuna   19.00 

48/1/08  Bonita    10.00 

48/1/28  Flaked  Yellowtail 1000 

Above  prices  are  F.O.B.  Coast,  usual  terms.  Be 
sure  to  add  freight,  which  was  prepaid.  Then  make 
the  following  notation  on  each  and  every  copy  of 
invoices  covering  packs  of  light  meat  tuna  only: 

"Please  remit  in  accordance  with  this  invoice.  If 
O.P.A.  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  31st,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1.00  per  case  less  on 
48/y2S  and  $2.00  per  case  less  on  48/ls,  and  will 
refund  you  accordingly. 

French  Sardine  Company,  Inc." 

In  conclusion,  we  may  only  state  that  we  have 
been  l)adly  disap])ointed  by  the  long  delays.  We 
trust  tliat  something  may  soon  be  done  to  clear  the 
tuna  situation  satisfactorily  and  that  our  present 
action  may  meet  with  the  approval  of  all  concerned. 

French  Sardine  Company,  Inc. 
ATW:lh 
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[Letterhead  of  French  Sardine  Company] 

September  24,  1942 

Information  Letter 
Sardines 

September  17th,  Roy  F.  Hendrickson,  Adminis- 
trator of  the  Agricultural  Marketing  Administra- 
tion notified  all  California  canners  that  government 
requirements  of  sardines  for  the  1942-1943  packing 
season  have  been  increased  from  2,500,000  cases  to 
3,325,000  cases.  He  also  requested  the  industry  to 
pack  exclusively  for  government  requirements  until 
government  needs  are  filled. 

This  notification  needs  little  comment.  It  simply 
means  that  there  will  be  no  early,  if  any,  releases 
of  sardines  for  civilian  trade.  With  the  fishing 
fleet  reduced  approximately  fifty  percent  below  last 
season,  we  may  not  reasonably  expect  to  reach  the 
record  pack  of  5,000,000  cases  made  during  the 
1941-42  season.  In  fact,  we  must  be  optimists  to 
anticipate  a  total  pack  over  4,000,000  cases. 

This  should  indicate  to  you  our  reasons  for  failing 
to  accept  either  firm  orders  or  memorandum  book- 
ings. Please  bear  with  us  in  this  matter  and  rely 
on  us  to  make  fair  allotments  of  Sardines  when 
and  if  they  are  available. 

Mackerel 
The  government  has  stated  its  requirements  to 
March  31,  1943,  as  500,000  cases.  Practically  none 
has  ])een  packed  since  the  season  opened  July  1st. 
The  shortage  of  Mackerel  fishing  boats  is  even  more 
acute  than  sardine  boats.  AVe  have  found  no  one  so 
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foolhardy  as  to  predict  a  total  Mackerel  pack  suf- 
ficient to  supi^ly  government  needs.  Therefore,  un- 
less some  very  unexpected  change  occurs,  it  ap- 
pears that  Mackerel  is  out  as  far  as  civilian  trade 
is  concerned. 

This  government  action  may  work  a  severe  hard- 
ship on  some  brokers  and  buyers.  However,  we  must 
all  cooperate  with  our  government  agencies  in  their 
fine  efforts  with  the  War  program.  We  are  sure 
we  may  depend  on  your  united  support  to  insure 
the  end  we  are  seeking. 

ATW:lh  French  Sardine  Company,  Inc. 

[Letterhead  of  French  Sardine  Company] 
To  Our  Brokers:  October  20,  1942 

We  are  enclosing  herewith  brokerage  check  for 
September  sales.  Please  note  that  this  check  does 
not  represent  the  exact  amount  of  brokerage  due. 
We  withheld  a  small  percentage  in  an  effort  to 
a^oid  confusion  which  may  result  if  the  Office  of 
Price  Administration  does  not  give  us  promised 
relief  on  or  before  October  31st.  It  may  be  neces- 
sary for  us  to  refund  the  buyers,  who  have  paid 
for  tuna  at  the  new  prices. 

Your  brokerage  will  be  properly  adjusted  when 
we  send  your  checks  in  November  coverijig  October 
earnings,  and  a  brokerage  statement  showing  any 
necessary  adjustments  wall  accompany  our  check  at 
that  time. 

ATWrlh  French  Sardine  Company,  Inc. 
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[Letterhead  of  French  Sardine  Company] 

December  1,  1942 

Important  Notice 
Effective  December  1,  1942,  there  will  be  a  three 
percent  Federal  Tax  added  to  all  freight  bills.  This 
tax  must  ))e  i:)assed  on  to  the  buyers  and  it  will, 
therefore,  be  necessary  to  show  same  on  all  freight 
items  as  a  separate  entry  on  all  invoices, 

French  Sardine  Company,  Inc. 

P.S. :  Please  note  that  correct  weight  for  billing 
48/ls  Oval  Sardines  packed  in  Solid  Fibre  cartons 
is  61  lbs.  per  case.  Kindly  watch  this. 

ATWilh 

[Letterhead  of  French  Sardine  Company] 
To  Our  Brokers:  January  4,  1943 

During  the  early  morning  hours  of  January  2nd  a 
fire  of  undetermined  origin  broke  out,  causing  the 
complete  loss  of  our  new  Plant  No.  2.  Under  pres- 
ent conditions,  it  is  extreme]}^  doTibtful  if  we  may 
rebuild  on  account  of  shortage  in  building  supplies 
and  necessary  machinery. 

Included  in  the  loss,  we  were  holding  for  ship- 
ment against  government  contracts  approximately 
26,000  cases  of  canned  sardines.  We  do  not  know 
at  this  time,  and  probably  will  not  know  for  at  least 
thirty  days,  whether  we  will  receive  any  relief 
from  the  government  in  the  matter  of  delivery.  We 
rather  believe  that  the  government  will  expect  us 
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to  complete*  oui-  contracts  from  i)acks  in  our  main 
])lant,  wliicli  we  may  reasonably  hope  to  make  dur- 
ing the  halaiiee  of  the  packing  season. 

This  loss  is  certain  to  reduce  our  allotments  for 
civilian  trade,  whi(*h  allotments  are  now  only  twenty 
percent  of  total  })acks  in  accordance  with  amend- 
ment to  order  M-86b,  December  24th,  1942,  which 
definitely  sets  government  requirements  at  eighty 
l)ercent  of  packs. 

We,  thei'efore,  request  that  you  do  not  press  us 
for  deliveries  of  any  canned  fish.  Please,  rather,  de- 
])end  on  us  to  distribute  what  packs  may  be  avail- 
able in  as  fair  and  equitable  a  manner  as  is  physi- 
cally ])ossible  for  us  to  do  so.  We  are  deliberately 
giving  you  the  dark  side  of  the  situation  in  the 
faint  hope  that  a  ray  of  sunshine  in  the  way  of 
heavy  packs  may  develop  later  so  that  we  may  do 
better  than  present  conditions  indicate. 

ATWrlh  French  Sardine  Company,  Inc. 


[Endorsed]:  No.  14794.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Api)ellant,  vs.  Star-Kist  Foods,  Inc. 
(formerly  The  French  Sardine  Company  of  Cali- 
fornia), A])pellee.  Transcript  of  Record.  Appeals 
from  tlie  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed:   June  23,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14794 

UNITED   STATES   OF  AMERICA, 

Appellant, 
vs. 

STAR-KIST  FOODS,  INC.  (formerly  The  French 
Sardine  Company  of  California), 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND   DESIGNATION  OF   RECORD 

Pursuant  to  the  provisions  of  Rule  17(6)  of  the 
Rules  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  appellant  hereby  adopts  its 
Statement  of  Points  on  Appeal,  which  was  filed  in 
the  District  Court,  as  its  statement  of  the  points 
upon  which  it  intends  to  rely  in  this  Court. 

Designation  of  Record 

Pursuant  to  Rule  17(6)  of  this  Court,  appellant 
hereby  designates  the  following  parts  of  the  record 
as  being  necessary  for  consideration  of  the  points 
upon  which  it  intends  to  rely  on  this  appeal,  and 
desires  to  have  printed,  omitting  the  title  of  Court 
and  cause  from  each  of  the  documents  designated 
for  printing: 

1.  The  complete  record,  certified  by  the  Clerk 
of  the  District  Court  to  the  Court  of  Appeals  ex- 
cept that  there  shall  be  included  only  the  following 
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of  tlio  ])laintiff's  Exhibits:  1  through  15,  26,  27,  28, 
32,  and  35. 

2.  The    District    Court    Clerk's    certification    of 
Record  on  Appeal; 

3.  Application  for  Extension  of  Time  to  Docket 
Record  on  Api)eal  and  Order,  filed  June  7,  1955; 

4.  ^riiis    Designation    of    Record    Necessary   for 
Consideration  on  Appeal  and  to  be  Printed;  and 

5.  Statement  of  Points  Upon  Which  Appellant 
Intends  to  Rely  on  Appeal.  (Court  of  Appeals) 

Dated:   This  8th  day  of  July,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorne}^ 
EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney,  Chief,  Tax 
Division 
ROBERT  H.  WYSHAK, 
Asst.  U.  S.  Attorney 
/s/  ROBERT  H.  WYSHAK, 
Attorneys  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  July  11, 1955.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STIPULATION  RE  PRINTING  OF  RECORD 

It  is  iK^reby  stipulated  between  the  parties  hereto, 
through  their  respective  counsel  of  record,  that  the 
following  documents,  which  are  material  to  consid- 
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eration  of  the  appeal,  may  be  excluded  from  that 
portion  of  the  record  to  be  printed;  but  that,  not- 
withstanding such  exclusion  from  the  printed  rec- 
ord, said  documents  may  be  referred  to  in  the 
briefs  and  arguments  of  either  party  hereto  the 
same  as  if  said  documents  had  been  included  in  the 
printed  record: 

1.  Plaintiff  -  Appellee's    Exhibits    numbered    16 
through  25,  inclusive,  29,  30,  31,  33,  34  and  36. 

2.  This  stipulation. 

Dated:    July  12,  1955. 

MACKAY,  McGregor,  Reynolds 

&  BENNION, 
/s/  By    STAFFORD  R.  GRADY, 
Attorneys  for  Appellee 
LAUGHLIN  E.  WATERS, 

United  States  Attorney 
EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney,  Chief,  Tax 
Division 
ROBERT  H.  WYSHAK, 
Asst.  U.  S.  Attorney 
/s/  ROBERT  H.  WYSHAK, 
Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  July  15, 1955.  Paul  P.  O'Brien, 
Clerk. 
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No.  14794 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 
vs. 

Star-Kist  Foods,   Inc.,    (formerly   the   French   Sardine 
Company  of  CaHfornia), 

Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court  for  the   Southern  District  of   California. 


BRIEF  FOR  THE  APPELLANT. 


Opinion  Below. 

The  opinion  of  the  District  Court  [R.  36-49]  is  not 
officially  reported. 

Jurisdiction. 

This  appeal  involves  federal  excess  profits  taxes  in  the 
amount  of  $111,359.02,  plus  interest,  for  the  fiscal  year 
ended  May  31,  1943.  Pursuant  to  an  assessment  of 
deficiency  on  January  28,  1947  [R.  25],  taxpayer  paid 
additional  taxes  on  July  29,  1948,  and  filed  a  claim  for 
a  refund  on  October  14,  1949.  [R.  11-12,  38.]  No 
action  on  the  claim  for  refund  was  taken  within  six 
months,  and  on  February  27,  1952,  the  taxpayer  brought 
an  action  in  the  District  Court  for  recovery  of  the  taxes 
paid.    [R.  3-20.]    Jurisdiction  was  conferred  on  the  Dis- 
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trict  Court  by  28  U.  S.  C,  Section  1346(a)(1).  The 
District  Court  entered  judo^ent  in  favor  of  the  tax- 
payer on  February  3,  1955.  [R.  54-55.]  Notice  of 
appeal  was  filed  March  30,  1955.  [R.  57.]  Jurisdiction 
is  conferred  on  this  Court  by  28  U.  S.  C,  Section  1291. 

Question  Presented. 

Whether  the  amount  paid  by  the  taxpayer  to  the  Treas- 
urer of  the  United  States  in  compromise  of  a  treble 
damage  claim  by  the  Office  of  Price  Administration  under 
Section  205(e)  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  is  deductible  as  an  ordinary  and  neces- 
sary business  expense  under  Section  23(a)(1)(A)  of 
the  Internal  Revenue  Code  of   1939. 

Statutes  and  Regulations  Involved. 

The  pertinent  statutes  and  Regulations  involved  are 
set  forth  in  the  Appendix,  infra. 

Statement. 

The  findings  of  fact  of  the  court  below,  which,  in  part, 
the  appellant  contends  are  "clearly  erroneous,"  may  be 
summarized  as   follows: 

The  taxpayer  was  incorporated  under  the  laws  of  the 
State  of  California,  in  November,  1917,  as  the  French 
Sardine  Company  of  California.  In  April,  1953,  its 
name  was  changed  to  Star-Kist  Foods,  Inc.  Since  its 
incorporation,  taxpayer  has  been  engaged  in  the  fish 
cannery  business,  having  its  offices  and  principal  place 
of  business  at  181  Fish  Harbor  Wharf,  Terminal  Island, 
Los  Angeles,  California.  It  purchases  raw  fish  by  the 
ton  from  fishermen,  cans  the  fish  and  sells  it  to  customers 
(who  then  resell  it  to  consumers)  through  brokers.  [R. 
36-37.] 
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Taxpayer  keeps  its  books  and  files  its  tax  returns  on 
the  basis  of  the  accrual  method  of  accounting  and  on 
the  basis  of  fiscal  years  ending  May  31st.  Taxpayer 
filed  its  corporation  income  and  declared  value  excess 
profits  tax  return  and  its  excess  profits  tax  return  for 
the  fiscal  year  involved,  ended  May  31,  1943,  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  District  of 
CaHfornia.    [R.  37.] 

Pursuant  to  the  provisions  of  the  Emergency  Price 
Control  Act  of  1942,  the  Administrator  of  the  Office  of 
Price  Administration  (hereinafter  designated  O.  P.  A.), 
issued  a  General  Maximum  Price  Regulation  (herein- 
after designated  G.  M.  P.  R.),  which  fixed  the  price  at 
which  taxpayer  could  sell  its  canned  tuna  at  the  same 
price  at  which  it  had  sold  them  during  the  month  of 
March,  1942.  Taxpayer  had  not  sold  fancy  light  meat 
tuna  during  March,  1942,  therefore,  under  the  terms  of 
the  G.  M.  P.  R.  taxpayer  was  required  to  adopt  as  its 
ceiling  price  for  that  commodity  the  price  which  was 
charged  during  March,  1942,  by  its  nearest  competitor. 
There  was  disagreement  among  taxpayer's  officials  as 
to  who  was  its  nearest  competitor.  Despite  advice  from 
counsel  to  the  contrary,  taxpayer  adopted  the  lowest  price 
in  the  industry,  i.e.,  $11  per  case  on  fancy  light  meat 
tuna,  basis  48  ^'s.  This  was  the  price  used  by  Van 
Camp  Sea  Food  Company.  At  the  time,  the  highest  price 
was  $14  per  case,  basis  48  ^'s.  This  price  was  used  by 
High  Seas  Tuna  Company  of  San  Diego.    [R.  39-40.] 

No  ceilings  were  fixed  by  G.  M.  P.  R.  upon  the  price 
of  raw  fish  which  continued  to  rise  during  the  year 
1942.  The  widely  varying  ceiling  prices  for  canned  tuna 
and  the  lack  of  a  ceiling  price  for  raw  fish  was  recog- 
nized in  1942  as  inequitable  by  the  officials  of  O.  P.  A. 


The  head  of  the  Fish  Section  of  the  O.  P.  A.,  Mr.  Triggs, 
proposed  to  remedy  the  situation  by  issuing  a  regulation 
fixing  the  price  at  which  all  canners  would  be  required 
to  sell  the  same  product,  and  also  by  fixing  a  ceiling  price 
upon   raw   fish.     [R.   40-41.] 

Taxpayer's  sales  manager,  Mr.  Williams,  kept  in  con- 
stant touch  with  O.  P.  A.  officials  in  Washington  during 
the  summer  and  fall  of  1942.  He  made  several  trips  to 
Washington  to  confer  with  Mr.  Triggs.  Mr.  Williams 
spoke  with  Mr.  Triggs  frequently  over  the  telephone  and 
he  wrote  letters  to  Mr.  Triggs.  Mr.  Triggs  advised  Mr. 
Williams  that  a  new  regulation  fixing  the  price  at  which 
all  canners  would  be  required  to  sell  the  same  product 
would  be  issued  momentarily.  Mr.  Triggs  gave  Mr. 
Williams  reason  to  believe  that  the  expected  new  dollar 
and  cents  ceiling  price  for  fancy  light  meat  tuna  would 
be  $12  per  case,  basis  48  >4*s.    [R.  41.] 

New  ceilings  were  fixed  on  several  canned  fish  products 
during  the  late  summer  and  fall  of  1942,  but  these  did 
not  aflfect  canned  tuna.  While  awaiting  the  new  ceiling 
on  canned  tuna,  taxpayer  accumulated  a  large  inventory. 
Its  cash  position  became  relatively  low  since  its  cash  ex- 
penditures averaged  approximately  $235,000  per  week 
during  the  sardine  season  months,  October  through  De- 
cember.   [R.  42-43.] 

Taxpayer's  sales  manager,  Mr.  Williams,  again  con- 
sulted Mr.  Triggs,  and  was  advised  that  the  expected  new 
ceiling  on  tuna  would  be  issued  shortly.  The  sales  man- 
ager was  also  advised  that  Mr.  Triggs  would  support 
anything  taxpayer  might  do  if  it  was  within  reason. 
Upon  advice  from  counsel,  taxpayer,  beginning  with  Sep- 
tember 24,  1942,  invoiced  its  customers  at  $12  per  case 
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of  fancy  light  meat  tuna,  basis  48  3^'s   [R.  43-44]    and 
placed  the  following  notation  upon  the  invoice   [R.  44]  : 

Please  remit  in  accordance  with  this  invoice.  If 
OPA  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  3.1,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1.00  per  case  less  on 
48/>^'s  and  $2.00  per  case  less  on  48/1 's,  and  will 
refund  you  accordingly. 

Taxpayer  also  sent  a  mimeographed  announcement  to 
all  its  customers  on  September  24,  1942,  explaining  its 
action.  Also,  on  the  same  day,  taxpayer  by  letter  advised 
Mr.  Triggs  of  the  action  taken.    [R.  44.] 

The  new  regulation  on  canned  tuna  was  not  issued 
until  January  7,  1943,  at  which  time  the  ceiling  price  on 
fancy  light  meat  tuna,  basis  48  y^'s,  was  fixed  at  $12. 
Thereafter,  the  Los  Angeles  enforcement  office  of  the 
O.  P.  A.  conducted  an  investigation  of  taxpayer's  sales 
of  canned  tuna  during  the  period   from   September  24, 

1942,  until   the   new   regulation   was    issued   January   7, 

1943.  That   office   determined   that   taxpayer   had    over- 
charged its  customers  $97,215  on  sales  of  canned  tuna. 

After  conferences  between  officials  of  taxpayer  and 
enforcement  officials  of  the  Los  Angeles  office  of  the 
O.  P.  A.,  taxpayer's  representatives  were  told  that  they 
had  violated  G.  M.  P.  R.  However,  in  view  of  the  exten- 
uating circumstances,  O.  P.  A.  would  consider  the  matter 
closed  if  taxpayer  would  present  them  with  a  check  in 
favor  of  the  Treasurer  of  the  United  States  for  the 
exact  amount  of  the  overcharge,  as  a  contribution  to  the 
war  effort.    [R.  44-45.] 

The  taxpayer  made  the  payment  dated  May  20,  1943, 
in  the  amount  of  $97,215  to  the  Treasurer  of  the  United 


States.  Taxpayer's  officers  also  signed  a  waiver  of  answer 
and  consent  judgment  in  an  action  to  restrain  future 
violatiofis,  which  action  was  filed  by  the  O.  P.  A.  in  the 
District  Court,  Southern  District  of  California,  June  3, 
1943.    [R.  45.] 

The  action  of  the  Los  Angeles  enforcement  officials  of 
O.  P.  A.  in  accepting  single  damages  instead  of  suing  for 
treble  damages  was  approved  in  Washington  by  the  then 
Chief  of  Enforcement  of  the  Meat  and  Dairy  Products 
Section  of  the  Food  Enforcement  Branch  of  O.  P.  A. 
Single  damages  were  accepted  because  it  was  considered 
that  taxpayer's  violation  was  inadvertent  and  not  wilful; 
that  taxpayer  had  acted  in  good  faith  and  had  taken 
reasonable  precautions  to  comply  with  the  law.    [R.  45-46.] 

Taxpayer  on  its  tax  returns  for  the  taxable  year  in- 
volved, fiscal  year  ended  May  31,  1943,  deducted  the 
amount  of  $97,215  as  an  ordinary  and  necessary  business 
expense.  The  Commissioner  of  Internal  Revenue  dis- 
allowed the  amount  as  a  deduction  and  assessed  additional 
taxes  against  the  taxpayer.  The  additional  tax  was  paid 
in  July,  1948.    [R.  11-12,  38.] 

Taxpayer's  claim  for  refund  was  filed  in  October,  1949, 
and  when  no  refund  was  made,  taxpayer  commenced  this 
suit  in  February,    1952.     [R.   38.] 

Statement  of  Points  to  Be  Urged. 

The  statement  of  points  which  are  relied  on  by  the 
Government  as  the  basis  for  these  proceedings  is  set 
forth  at  pages  61-62  of  the  printed  record.  In  substance 
they  are  that  the  District  Court  erred  in  that  certain  of 
its  findings  of  fact  and  conclusions  of  law  are  not  sup- 
ported  by   and   are   contrary   to   the   evidence;    that   the 
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District  Court  erred  in  failing  to  find  that  the  taxpayer's 
violation  of  the  Emergency  Price  Control  Act  of  1942, 
and  regulations  thereunder,  was  the  result  of  intentional 
and  wilful  acts  by  the  taxpayer;  that  the  District  Court 
erred  in  failing  to  find  that  the  allowance  as  a  deduction 
from  gross  income  of  the  $97,215  paid  by  the  taxpayer 
to  the  Treasurer  of  the  United  States  as  a  result  of  its 
violation  would  frustrate  the  enforcement  of  the  applic- 
able law  and  regulations  and  would  violate  public  policy; 
and  that  accordingly  the  District  Court  erred  in  entering 
judgment  for  the  taxpayer. 

Summary  of  Argument. 

The  amount  paid  by  the  taxpayer  to  the  Treasurer  of 
the  United  States  in  compromise  of  a  treble  damage  claim 
by  the  O.  P.  A.  under  Section  205(e)  of  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  is  not  deductible 
as  an  ordinary  and  necessary  business  expense  under 
Section  23(a)(1)(A)  of  the  Internal  Revenue  Code  of 
1939. 

A.  Whether  an  expense  incurred  by  reason  of  violat- 
ing the  Emergency  Price  Control  Act  is  deductible  as  an 
ordinary  business  expense  depends  upon  whether  the 
deduction  will  frustrate  the  purposes  of  the  statute  or  a 
sharply  defined  legislative  policy.  The  purposes  of  the 
Act  are  frustrated  if  a  deduction  is  allowed  where  the 
taxpayer  has  wilfully  violated  the  Act  or  has  failed  to 
take  reasonable  practicable  precautions  against  the  occur- 
rence of  the  violation. 

B.  The  burden  of  showing  the  right  to  the  claimed 
deduction  is  on  the  taxpayer.  This  burden  the  taxpayer 
has    failed   to   meet. 


"Wilful."  as  used  in  Section  205(e)  of  the  Emergency 
Price  Control  Act,  as  amended,  means  knowingly,  inten- 
tionally and  deliberately,  as  distinguished  from  accidental 
or  unintentional.  No  malice  or  evil  intent  is  necessary. 
Taxpayer  understood  the  Regulations  and  knew  what  the 
ceiling  price  was  at  the  time  of  its  overcharge.  Tax- 
payer's act  of  overcharging  was  voluntary,  deliberate  and 
intentional.  Therefore,  taxpayer's  violation  of  the  Act 
was  wilful. 

"Practicable  precautions"  within  the  meaning  of  Sec- 
tion 205(e)  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  are  the  exercise  of  ordinary  reasonable 
care  to  avoid  commission  of  a  violation.  Taxpayer  dis- 
regarded principles  of  ordinary  care  and  wilfully  vio- 
lated the  Act  despite  its  full  knowledge  of  the  applicable 
ceilings  on  its  products. 

The  findings  of  the  trial  court  with  respect  to  wilful- 
ness, the  exercise  of  practicable  precautions,  and  with 
respect  to  whether  the  allowance  of  the  deduction  sought 
would  frustrate  the  purposes  of  the  Act  are  not  sup- 
ported by  the  evidence  and  are  clearly  erroneous. 

C.  The  "penalty"  test  of  deductibility  has  been  re- 
jected by  this  Court. 

D.  The  administrative  settlement  of  the  claim  for 
treble  damages  is  not  conclusive  as  to  the  nature  of 
taxpayer's  violation.  The  administrative  determination, 
if  any,  of  wilfulness  or  innocence  is  not  binding  on  this 
Court  since  the  administrative  determination  was  not  the 
exercise  of  a  judicial  or  quasi  judicial  function.  Nor  was 
it  the  legislative  intent  that  the  administrative  determina- 
tion should  be  binding  on  the  courts  in  a  judicial  pro- 
ceeding such  as  this. 


ARGUMENT. 
The  Amount  Paid  by  the  Taxpayer  to  the  Treasurer 
of  the  United  States  in  Compromise  of  a  Claim 
by  the  O.  P.  A.  Under  Section  205(e)  of  the 
Emergency  Price  Control  Act  of  1942,  as 
Amended,  Is  Not  Deductible  as  an  Ordinary  and 
Necessary  Business  Expense  Under  Section  23(a) 
(1)(A)  of  the  Internal  Revenue  Code  of  1939. 

A.     The    Test    for    the    Deductibility    of    the    Expense    Here 
Incurred  Because  of  a  Violation  of  Law. 

Expenses  which  are  incurred  because  of  violating-  the 
law  are  deductible  as  ordinary  and  necessary  business  ex- 
penses only  if  the  deduction  does  not  frustrate  the  purposes 
of  the  statute  or  a  sharply  defined  legislative  policy. 
Commissioner  v.  Heininger,  320  U.  S.  467.  In  that  case 
the   Supreme   Court   stated    (pp.   473-474) : 

The  Bureau  of  Internal  Revenue,  the  Board  of 
Tax  Appeals,  and  the  federal  courts  have  from  time 
to  time,  however,  narrowed  the  generally  accepted 
meaning  of  the  language  used  in  Section  23(a)  in 
order  that  tax  deduction  consequences  might  not 
frustrate  sharply  defined  national  or  state  policies 
proscribing  particular  circumstances.     *     *     * 

If  the  respondent's  litigation  expenses  are  to  be 
denied  deduction,  it  must  be  because  allowance  of 
the  deduction  would  frustrate  the  sharply  defined 
policies  of  39  U.  S.  C.  Sections  259  and  732  which 
authorize  the  Postmaster  General  to  issue  fraud 
orders.     *     *     * 

This  Court  adopted  the  test  established  by  the  Heinin- 
ger case  when  it  stated  in  National  Brass  Works  v.  Com- 
missioner, 182  F.  2d  526,  580: 

The  real  reason  for  denying  the  deductibility  of 
"penalties"  is  not  that  they  are  characterized  as  such 
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but  because  allowance  in  many  cases  would  be  against 
public  policy.     *     *     * 

Study  convinces  us  that,  in  these  circumstances, 
an  expense  is  ordinary  and  necessary  if  commonly 
experienced  in  the  community,  provided  that  the 
expenditure  does  not  frustrate  the  purposes  of  a 
statute  or  violate  public  policy.     *     *     * 

The  test,  whether  a  deduction  would  frustrate  pur- 
poses of  a  statute  or  violate  public  policy,  is  well  estab- 
lished and  has  been  applied  by  the  courts  to  cases  involv- 
ing the  deduction,  as  an  ordinary  and  necessary  business 
expense,  of  payments  to  the  Treasury  of  the  United 
States  by  reason  of  violating  a  price  ceiling  established 
pursuant  to  the  Emergency  Price  Control  Act.  Commis- 
sioner V.  Pacific  Mills,  207  F.  2d  177  (C.  A.  1st) ;  Jerry 
Rossman  Corp.  v.  Commissioner,  175  F.  2d  711  (C.  A. 
2d) ;  American  Brewery  v.  United  States,  223  F.  2d  43 
(C.  A.  4th) ;  Nemrow  Bros.,  Inc.  v.  United  States,  125 
F.  Supp.  604  (Mass.). 

Congress  clearly  established  a  sharp  national  policy  by 
enacting  the  Emergency  Price  Control  Act  of  1942.  In 
Section  1  it  was  stated  that  the  Act  was  "necessary  to 
the  effective  prosecution  of  the  present  war."  Thus,  the 
Act  sought  to  prevent  practices  resulting  from  the  abnor- 
mal market  conditions  which  would  disrupt  the  national 
economy,  and  to  establish  a  stabilization  of  prices,  fair 
wages  and  cost  of  production. 

Section  205(e)  of  the  Act  (Appendix,  infra)  originally 
provided  simply  for  a  treble  damage  action  against  the 
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violator.  If  the  violation  was  in  good  faith,  no  action 
could  be  maintained.  (Sec.  205(d).)  As  amended  by 
Section  108(b)  of  the  Stabilization  Extension  Act  of 
1944  (Appendix,  infra),  Section  205(e)  then  provided 
that  the  amount  of  damages  ''shall  be  the  amount  of 
the  overcharge  or  overcharges  or  $25,  whichever  is 
greater,  if  the  defendant  proves  that  the  violation  of  the 
regulation,  order,  or  price  schedule  in  question  was  neither 
wilful  nor  the  result  of  failure  to  take  practicable  pre- 
cautions against  the  occurrence  of   the  violation." 

In  determining  what  would  frustrate  the  purposes  of 
the  Act,  when  the  question  is  the  deductibility  of  a  pay- 
ment made  for  violation  of  the  Act,  the  courts  have  looked 
to  Section  205(e).  Commissioner  v,  Pacific  Mills,  supra; 
Jerry  Rossman  Corp.  v.  Commissioner,  supra;  American 
Brewery  v.  United  States,  supra;  Nemrow  Bros.,  Inc.  v 
United  States,  supra.  If  a  deduction  is  allowed  in  diminu- 
tion of  the  effect  of  this  section,  then  the  purposes  of  the 
Act  would  be  frustrated.  Thus,  unless  the  taxpayer  shows 
circumstances  incompatible  with  intentional  or  negligent 
violation  of  the  statute,  to  allow  the  deduction  would  frus- 
trate the  purposes  of  the  Act.  If  the  overcharge  is  know- 
ingly and  deliberately  made,  or  without  reasonable  prac- 
ticable precautions  against  an  overcharge,  it  is  inconsistent 
with  an  innocent,  unintentional  violation. 
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B.  The  Findings  of  the  District  Court  That  the  Taxpayer's 
Violation  of  the  Emergency  Price  Control  Act  Was  In- 
advertent and  Not  Wilful,  That  Taxpayer  Had  Taken 
Reasonable  Precautions  to  Comply  With  the  Law  and 
That  the  Allowance  of  the  Deduction  Would  Not  Frus- 
trate the  Purposes  of  the  Act  nor  Violate  Public  Policy 
Are  Clearly  Erroneous. 

1.     Burden  of  Proof  on  the  Taxpayer. 

The  Emergency  Price  Control  Act  expressly  provided 
that  the  violator  of  the  Act  was  subject  to  an  action  for 
treble  damages,  except  where  the  taxpayer  proved  that  the 
violation  was  neither  wilful  nor  the  result  of  failure  to 
take  practicable  precautions  against  the  occurrence  of  the 
violation.  Not  only  is  there  clearly  imposed  upon  the 
taxpayer  the  burden  of  proving  an  unintentional  violation, 
but  also  the  burden  of  proving  that  the  violation  was  not 
the  result  of  a  failure  to  take  practicable  precautions 
against  the  violation.  If  the  burden  is  sustained,  the 
damages  are  limited  to  $25  or  the  amount  of  the  over- 
charges, whichever  is  greater.  "Wilful,"  as  used  in  Sec- 
tion 205(e)  means  a  voluntary  and  deliberate  act  as  dis- 
tinguished from  accidental,  involuntary  or  unintentional. 
The  word  does  not  require  an  evil  intent  or  purpose. 
Zimberg  v.  United  States,  142  F.  2d  133  (C.  A.  1st), 
certiorari  denied,  323  U.  S.  712;  Connor  v.  Wheeler,  77 
F.  Supp.  875  (W.  D.  Pa.). 

Moreover,  it  is  now  a  * 'familiar  rule  that  an  income 
tax  deduction  is  a  matter  of  legislative  grace  and  that 
the  burden  of  clearly  showing  the  right  to  the  claimed 
deduction  is  on  the  taxpayer."  Interstate  Transit  Lines 
V.  Commissioner,  319  U.  S.  590,  593.  See,  also,  New 
Colonial  Co.  v.  Helvering,  292  U.  S.  435,  440;  Deputy  v. 
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duPont,  308  U.  S.  488,  493;  Commissioner  v.  Jacohson, 
336  U.  S.  28,  48-49;  McDonald  v.  Commissioner,  323  U. 
S.  57,  60. 

2.  The  Taxpayer  Has  Not  Adduced  Any  Evidence 
TO  Establish  an  Innocent  and  Unintentional 
Violation  After  Taking  Reasonable  Practical 
Precaution  to  Prevent  a  Violation. 

(a)   Taxpayer  Was  Guilty  of  a  Wilful  Violation  of  the 
Act  and  Regidations. 

Taxpayer  has  not  contended  that  the  regulations  were 
complex  and  that  it  lacked  comprehension  of  them.  Some 
cases  have  had  this  element  to  weigh  in  appraising  the 
violation.  See,  e.g.,  Jerry  Rossman  Corp.  v.  Commission- 
er, supra;  Commissioner  v.  Pacific  Mills,  supra.  In  this 
case,  taxpayer  had  a  complete  understanding  of  the  mean- 
ing and  effect  of  the  controlHng  regulations.  [R.  134-136, 
164,  180.]  Yet,  taxpayer  knowingly,  deliberately,  and 
disregarding  the  controlling  regulations  charged  its  cus- 
tomers a  price  for  canned  tuna  in  excess  of  the  ceiling 
price.  Not  that  the  lack  of  comprehension  would  excuse 
the  violation;  it  is  of  no  mitigating  effect  in  this  case 
since  that  element  is  entirely  absent. 

As  pointed  out,  at  the  time  of  the  violation  taxpayer 
knew  the  ceiling  price  controlling  its  sales.  [R.  134-136, 
157,  180.]  The  price  was  set  by  G.  M.  P.  R.,  Section 
1499.2.  (Appendix,  infra.)  In  a  case  such  as  this  one, 
where  a  taxpayer  had  no  ceiling  price  during  the  critical 
period,  i.e.,  during  the  month  of  March,  1942,  the  price 
charged  by  the  nearest  competitor  during  such  month 
was  to  be  chosen.  G.  M.  P.  R.,  Section  1499.2.  While 
taxpayer  chose  a  low  ceihng,  $11  [R.  39],  such  price  be- 
came its  ceihng.  [R.  177.]  It  was  not  required  to  choose 
the  lowest  price  in  the  industry. 
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Taxpayer's  choice  of  the  lowest  price  in  the  industry, 
althoup^h  it  may  have  had  virtues  impertinent  to  this  case, 
was  made  after  dehberation  and  contrary  to  the  views 
of  counsel.  [R.  39,  114.]  Taxpayer  elected  to  ignore 
the  advice  of  its  counsel  whose  function  it  was  to  keep 
abreast  of  the  law.  [R.  131-132.]  That  taxpayer  made 
a  mistake  or  created  a  situation  in  which  the  equities  tear 
at  the  heart  is  unimportant  in  this  case.  The  District 
Court  recognized  taxpayer's  inequitable  situation.  [R. 
41.]  This  Court,  however,  has  very  forcibly  stated  in 
National  Brass  Works  v.  Commissioner,  205  F.  2d  104, 
106: 

But  a  claim  of  inequity  cannot  justify  a  violation  of 
an  order.  Taking  the  law  into  its  own  hands  would 
frustrate  the  policies  of  the  United  States  in  its  effort 
to  prevent  wartime  inflation. 

To  extricate  itself  from  an  unfavorable  situation  of  its 
own  creation,  taxpayer  attempted  to  clothe  its  violation 
of  the  law  with  the  indicia  of  compliance  with  the  law. 
Taxpayer  had  withheld  its  tuna  from  the  market  and  ac- 
cumulated a  large  inventory  until  the  beginning  of  Sep- 
tember, 1942,  when  the  overcharges  were  made.  [R.  42.] 
Customers  were  invoiced  at  $12,  a  price  above  the  applic- 
able ceiling.  [R.  44.]  Taxpayer  knew  at  the  time  of 
billing  the  customers  that  the  $12  price  was  $1  in  excess 
of  the  applicable  ceiling.  [R.  134-136,  156.]  Taxpayer 
admits  that  it  knew  the  ceiling  was  $11.  [R.  180.]  Yet 
taxpayer  intentionally  and  deliberately  continued  to  in- 
voice its  customers  at  the  overceiling  price  of  $12  from 
September,  1942,  to  January,  1943.  [R.  146,  150,  156.] 
Taxpayer  intended  that  each  of  the  customers  pay  the  $12 
price  knowing  that  such  price  was  in  excess  of  the  ceiling. 
[R.  135,  136.]    The  charges  were  made  while  G.  M.  P.  R. 
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was  in  effect  and  taxpayer's  ceiling  was  $11.  [R.  177.] 
Its  course  of  conduct  clearly  shows  that  taxpayer's  actions 
were  voluntary  and  with  full  knowledge  of  the  law.  There- 
fore, taxpayer  intentionally,  knowingly  and  deliberately 
violated  G.  M.  P.  R.  at  the  time  of  its  acts  of  selling  and 
charging  its  customers  $12  per  case,  basis  48  ^'s,  from 
September,  1942,  to  January,  1943. 

In  an  analogous  case,  Batson  v.  Porter,  154  F.  2d  566 
(C.  A.  4th),  the  court  held  that  taxpayer's  violation  of 
the  ceiling  prices  was  wilful.  There,  taxpayer,  a  whole- 
saler of  meat,  sold  meats  in  excess  of  the  ceiling  prices 
established  by  maximum  price  regulations.  Taxpayer 
knew  that  the  prices  exceeded  the  ceiling,  and  notified  its 
customers  of  the  overcharge.  However,  taxpayer  con- 
tended that  the  excess  prices  charged  were  necessary  in 
order  that  it  continue  its  business.  In  holding  the  viola- 
tion wilful,  the  court  stated  (p.  568) : 

It  is  obvious  that  the  defendant  was  not  authorized 
to  substitute  his  judgment  for  that  of  the  administra- 
tor and  to  sell  his  product  to  retail  dealers  above  the 
authorized  ceiling  price  merely  because  he  believed 
that  the  retail  dealers  would  absorb  the  excess  and 
would  not  in  turn  violate  the  regulations  in  making 
their  retail  sales. 

The  factual  differences  between  the  Batson  case  and  this 
case  are  not  sufficient  to  support  a  distinction.  The  con- 
tention in  the  Batson  case  that  the  charges  were  neces- 
sary in  order  that  that  taxpayer  continue  its  business 
created  merely  an  equity  and  could  not  vitiate  taxpayer's 
violation.  There  were  procedures  established  for  seeking 
an  adjustment  of  the  maximum  price  regulations.  Tax- 
payer in  this  case,  however,  has  similarly  urged  its 
economic  position   [R.   13,  40,  42-43]   and  similarly  sub- 
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stituted  its  judgment  for  that  of  the  administrator  in- 
stead of  requesting,  as  we  will  discuss,  infra,  an  adjust- 
ment in  the  ceiling  prices  in  accordance  with  the  estab- 
lished procedures. 

On  the  basis  of  the  undisputed  evidence  on  this  case, 
it  is  therefore  contended  that  the  District  Court  was  clear- 
ly in  error  in  failing  to  find  that  taxpayer  intentionally, 
knowingly  and  deliberately  charged  prices  for  its  canned 
tuna  in  excess  of  the  maximum  ceiling  regulations  and 
thereby  wilfully  violated  the  Emergency  Price  Control  Act. 

(b)   Taxpayer    Did    Not    Take    Practicable    Precautions 
Against  the  Occurrence  of  the  Violation. 

What  taxpayer  did  to  give  the  appearance  of  complying 
with  the  law  and  the  regulations  is  of  no  avail  in  this  case. 
On  its  invoices,  with  the  advice  of  counsel,  taxpayer  in- 
cluded the  following  notation  [R.  14,  44] : 

Please  remit  in  accordance  with  this  invoice.  If 
OPA  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  before 
October  31st,  we  agree  to  revert  back  to  our  March 
ceilings,  which  are  $1.00  per  case  less  on  48/^ 's  and 
$2.00  per  case  on  48/rs,  and  will  refund  you  ac- 
cordingly. 

The  notation  does  not  prove  taxpayer  did  not  intend  to 
violate  the  statute.  It  was  always  the  taxpayer's  inten- 
tion and  expectation  to  be  paid  $12  under  the  invoice. 
[R.  134-136.]  That  price  was  $1  in  excess  of  taxpayer's 
ceiling  price.  The  notation  was  merely  one  of  a  series  of 
acts  employed  by  the  taxpayer  to  give  its  conduct  the 
color  of  complying  with  the  law.  Moreover,  the  taxpayer 
did  not  even  adhere  to  the  notation;  for  it  continued  to 
invoice  its  customers  at  the  overceiling  price  of  $12 
after  the  October  31st  date  mentioned  therein. 
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By  invoicing  in  the  manner  taxpayer  did,  it  intended  to 
violate  the  price  ceiHng  and  was  taking  a  gamble  on  the 
results.  During  the  summer  and  fall,  1942,  new  regula- 
tions set  a  higher  ceiling  upon  several  canned  fish  products 
but  did  not  include  the  type  of  canned  tuna  involved. 
[R.  42.]  Taxpayer  set  October  31,  1942,  as  the  date  it 
was  gambling  upon  for  its  higher  ceiling  [R.  14,  44], 
when,  in  fact,  the  new  regulations  setting  a  different  and 
higher  ceiling  price  on  the  type  of  canned  tuna  involved 
were  not  issued  until  January  7,  1943.  [R.  44.]  Tax- 
payer knowingly  and  deliberately  chose  to  gamble  on  the 
results  of  its  action  but  having  lost  the  gamble,  now  con- 
tends its  acts  in  violation  of  the  statute  were  not  inten- 
tional, but  innocent  and  unintentional  after  having  taken 
practicable  precautions.  "Practicable  precautions"  within 
the  meaning  of  Section  205(e)  are  the  exercise  of  or- 
dinary, reasonable  care  to  avoid  commission  of  the  viola- 
tion. Cobleigh  v.  Wood,  172  F.  2d  167  (C.  A.  1st), 
certiorari  denied,  ZV7  U.  S.  924.  To  gamble  on  the  issu- 
ance of  the  regulation,  or  when  issued,  that  it  would  be 
retroactive  to  September,  1942,  so  as  to  justify  the  over- 
charge, is  clearly  a  lack  of  reasonable  practicable  business 
precaution  against  violating  the  Emergency  Price  Control 
Act. 

The  taxpayer's  sales  manager,  Mr.  Williams,  had  confer- 
ences with  Mr.  Triggs,  head  of  the  Fish  Section,  O.  P.  A., 
Washington,  and  wrote  several  letters  to  him.  The  Dis- 
trict Court  found  that  Mr.  Triggs  was  sympathetic  to 
taxpayer,  recognizing  its  bad  position.  [R.  41,  81.]  The 
court  also  found  that  Mr.  Triggs  advised  the  sales  man- 
ager that  a  new  regulation  was  "expected"  to  set  a  new 
ceiling  of  $12  on  the  type  of  fancy  tuna  involved  and 
that   such    regulation    "could   be   expected    momentarily." 
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fR.  41.]  However,  as  a  reasonably  prudent  business  man, 
taxpayer's  sales  manager  knew  that  the  advice  given  was 
informal  and  was  not  an  official  opinion.  Mr.  Triggs  only 
advised  taxpayer  in  a  general  manner  and  denied  that  he 
authorized  taxpayer  to  charge  a  price  in  excess  of  its 
ceiling.  [R.  84.  85,  87,  159-161.]  Furthermore,  Mr. 
Triggs  knew  that  he  had  no  authority  to  grant  taxpayer 
special  permission  to  charge  prices  in  excess  of  the  ceiling. 
[R.  159,  177.]  Although  Mr.  Triggs  agreed  with  Mr. 
WilHams  that  taxpayer's  ceiling  price  was  low,  Mr.  Triggs 
denied  that  he  authorized  an  increase  in  price  or  that  he 
led  Mr.  Williams  to  believe  that  the  overcharge  would 
not  be  a  violation.  [R.  159,  172-173,  177-178.]  Tax- 
payer asserts  innocence  by  reason  of  reliance  on  the  in- 
formal advice.  This  Court,  however,  has  held  that  the 
violation  was  wilful  even  where  taxpayer  made  formal 
application  for  an  adjustment  in  ceiling  prices,  but  without 
permission  anticipated  the  adjustment  and  charged  excess 
prices.  Porter  v.  Crazvford  &  Doherty  Foundry  Co., 
154  F.  2d  431,  certiorari  denied,  329  U.  S.  720. 

The  G.  M.  P.  R.  established  the  method  whereby  any 
person  aggrieved  by  the  ceiling  price  could  seek  relief. 
Section  1499.19  thereof  provides  (Appendix,  infra) : 

Petitions  for  amendment.  Any  person  seeking  a 
modification  of  any  provision  of  this  General  Maxi- 
mum Price  Regulation,  or  an  adjustment  not  pro- 
vided for  in  Sec.  1499.18  of  this  General  Maximum 
Price  Regulation,  may  file  a  petition  for  amendment 
in  accordance  with  the  provisions  of  Procedural  Regu- 
lation No.  1  issued  by  the  Office  of  Price  Adminis- 
tration. 

The  procedure  for  seeking  adjustment  was  established  by 
Procedural  Regulation  No.  1,  7  Fed.  Register  971.    Tax- 
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payer  chose  to  ignore  the  procedures  and  sought  informal 
advice  which  it  now  contends  was  the  exercise  of  prac- 
ticable precaution.  On  the  contrary,  the  practicable  course 
was  to  seek  an  adjustment  in  accordance  with  the  estab- 
lished procedures.  If  that  course  had  been  taken,  it 
may  have  resulted  in  official  permission  to  charge  the  price 
requested  in  the  application  for  adjustment.  (See  O.  P. 
A.  policy,  e.g.,  Maximum  Price  Regulation  No.  299,  Sec. 
1364.652  (Appendix,  infra)  ;  Maximum  Price  Regula- 
tion No.  124,  Sec.  1303.253,  7  Fed.  Register  3158;  Tem- 
porary Maximum  Price  Regulations  No.  22,  Sec.  1351.805, 
7  Fed.  Register  7915.)  No  general  adjustable  pricing, 
however,  was  permitted  under  the  G.  M.  P.  R. 

All  of  taxpayer's  maneuvers  to  give  its  conduct  the 
color  of  compliance  with  the  law  are  not  enough  to  sus- 
tain the  burden  of  proving  that  the  violation  was  not 
intentional  and  deliberate,  and  was  after  taking  reasonable 
practicable  precautions  against  the  occurrence  of  a  viola- 
tion. As  pointed  out,  the  evidence  clearly  establishes  that 
when  overcharges  were  made,  taxpayer  knew  that  its 
ceiling  was  $11.  Nevertheless,  taxpayer  intentionally, 
knowingly  and  deliberately  charged  its  customers  $12 
which  was  $1  in  excess  of  the  ceiling  price.  It  is  no 
excuse  to  intentional  and  deliberate  conduct  that  taxpayer 
sought  the  advice  of  an  official  of  the  O.  P.  A.  in  Wash- 
ington. No  official  authority  or  advice  was  given  to 
justify  taxpayer's  conduct.  The  law  and  regulations  were 
clear  at  the  time  of  taxpayer's  conduct ;  no  unofficial  action 
could  change  them.  Therefore,  even  if  taxpayer  relied 
on  an  informal  and  unofficial  opinion,  it  does  not  excuse 
taxpayer's  intentional  violation  of  the  Act,  since  reliance 
was  not  reasonable  practicable  precaution.  Hence,  tax- 
payer's intentional  conduct  in  seeking  a  price  for  its  canned 


—20— 

tuna  in  excess  of  the  known  ceiling  constituted  a  wilful 
violation  of  the  Emergency  Price  Control  Act. 

As  we  have  noted,  Section  205(e)  of  the  Act  expressly 
provides  that  the  amount  of  damages  shall  be  limited  to 
$25  or  the  amount  of  the  overcharge,  whichever  is  greater, 
but  only  if  the  defendant  proves  that  the  violation  was 
neither  wilful  nor  the  result  of  failure  to  take  practicable 
precautions  against  the  occurrence  of  a  violation.  To 
allow  a  deduction  when  taxpayer  has  not  shown  that  the 
violation  was  neither  wilful  nor  the  result  of  a  failure  to 
take  practicable  precaution  against  the  occurrence  of  a 
violation  causes  a  diminution  of  the  effect  of  the  statute. 
The  allowance  of  the  deduction  under  such  circumstances 
thwarts  the  accomplishment  of  the  policy  of  the  Act,  since 
the  purpose  of  the  reduced  penalty  was  to  relieve  only  in- 
nocent violators  from  the  possible  severity  of  the  full 
penalty  (treble  damages)  imposed  by  the  Act.  90  Cong. 
Record,  Part  4,  pp.  5375-5384,  5435-5451;  90  Cong. 
Record,  Part  5,  pp.  5886-5887.  If  taxpayer  cannot  prove 
its  innocence,  the  requirements  of  the  relief  proviso  are 
not  met.  In  such  case,  therefore,  to  allow  the  deduction 
constitutes  a  frustration  of  the  purposes  of  the  Act. 
George  Schaefer  &  Sons  v.  Commissioner,  209  F.  2d  440 
(C.  A.  2d) ;  Henry  Watterson  Hotel  Co.  v.  Commissioner, 
194  F.  2d  539  (C.  A.  6th). 

In  view  of  the  foregoing  we  respectfully  submit  that 
the  findings  of  the  District  Court  that  the  taxpayer's 
violation  of  the  Emergency  Price  Control  Act  was  not 
wilful,  that  taxpayer  took  reasonable  precautions  to  com- 
ply with  the  law  and  that  the  allowance  of  the  deduction 
in  question  would  not  frustrate  the  purpose  of  the  Act  nor 
violate  public  policy  are  not  supported  by  the  evidence  and 
are  clearly  erroneous. 
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C.     Whether    the    Payment    Constituted    a    Penalty    Is    Not 
Determinative   of  the   Issue   Presented. 

The  District  Court  found  that  the  payment  by  taxpayer 
of  the  amount  of  the  overcharge  did  not  constitute  a  pen- 
alty. [R.  46.]  Whether  the  payment  constituted  a  pen- 
alty is  not  determinative  in  these  cases  of  price  violations, 
therefore,  the  penalty  test  does  not  apply.  This  Court 
has  expressly  rejected  the  penalty  test  as  it  stated  in 
National  Brass  Works,  supra  (pp.  529-530)  : 

While  it  would  perhaps  be  convenient  to  attach  a 
tag  or  label  to  civil  liability  for  price  violations,  to 
do  so  by  the  use  of  the  term  "penalty"  confuses  more 
than  it  simplifies.  What  is  considered  a  penalty 
differs  with  circumstances  and  viewpoints.  That  a 
payment  was  or  was  not  in  the  nature  of  a  penalty 
would  give  no  quick  or  sound  answer  to  deductibility. 
*     *     * 

The  real  reason  for  denying  the  deductibility  of 
"penalties"  is  not  that  they  are  characterized  as  such 
but  because  allowance  in  many  cases  would  be  against 
public  policy.     *     *     * 

But  even  if  the  determination  of  the  nature  of  the  pay- 
ments were  crucial,  the  payments  in  price  violation  cases 
under  Section  205(e)  would  constitute  penalties  as  this 
Court  also  observed  in  the  National  Brass  case,  supra 
(p.  530)  : 

However,  if  we  had  to  decide  the  nature  of  damage 
payments  to  the  government  under  Section  205(e), 
we  would  liken  them  to  penalties  for  the  reasons  ex- 
pressed in  Porter  v.  Montgomery,  3  Cir.,  1947,  163 
F.  2d  211.  We  doubt  that  205(e)  was  in  any  re- 
spect intended  to  provide  for  restitution. 
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D.  Administrative  Action  Is  Neither  Conclusive  nor  Bind- 
ing as  Far  as  a  Resolution  of  the  Issue  Here  Presented 
Is  Concerned. 

The  fact  that  O.  P.  A.  accepted  merely  the  amount  of 
overcharges  in  settlement  of  the  claim  for  violation  is  not 
conclusive  as  to  the  nature  of  taxpayer's  violation.  Na- 
tional Brass  Works  v.  Commissioner,  205  F.  2d  104 
(C.  A.  9th).  The  administrator  settled  claims  for  the 
amount  of  the  overcharges  not  only  in  cases  of  nonwilful 
violation  but  also  as  a  matter  of  policy  to  avoid  litigation. 
[R.  160,  161.]  Both  courses  are  permissible  under  the 
Emergency  Price  Control  Act.  National  Brass  Works, 
supra.  The  administrator  is  not  required  by  Section  205 
(e)  to  collect  treble  damages  in  each  case,  even  if  the 
violation  was  intentional.  Section  205(e)  only  sets  the 
maximum  amount  of  damages  at  3  times  the  overcharges. 
Cobleigh  v.  Woods,  172  F.  2d  167  (C.  A.  1st),  certiorari 
denied,  337  U.  S.  924.  Thus,  the  administrator  may  settle 
the  claim  for  less  than  treble,  or  even  the  amount  of  the 
overcharges  in  a  case  of  intentional  violation,  or  less  than 
treble  damages  may  be  awarded  by  the  court.  See,  e.g.. 
Porter  v.  Gray,  158  F.  2d  442  (C.  A.  9th)  ;  Sobel  Corru- 
gated &  Wooden  Box  Co.  v.  Fleming,  165  F.  2d  568 
(C.  A.  6th),  certiorari  denied,  334  U.  S.  815.  Therefore, 
despite  the  limiting  provision  of  Section  205(e),  the  fact 
that  O.  P.  A.  accepted  only  the  amount  of  the  overcharges 
in  settlement  of  the  claim  is  as  consistent  with  wilfulness 
as  with  innocence. 

But  even  assuming,  arguendo,  that  the  basis  of  the 
administrative  action  in  settling  the  claim  for  the  amount 
of  the  overcharges  was  O.  P.  A.'s  determination  that 
taxpayer's  violation  was  not  wilful,  such  a  determination 
is  not  binding  on  this  Court  as  a  criterion  of  the  deducti- 
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bility  as  a  business  expense.  Commissioner  v.  Heininger, 
supra.  The  doctrine  of  res  judicata  has  no  application 
because  the  administrative  action  was  not  judicial  in  na- 
ture but  executive.  There  was  no  hearing  or  contest  in 
this  case  but  simply  the  administrative  exercise  of  a  minis- 
terial determination.  The  administrative  action  must  be 
judicial  in  nature  for  the  principles  of  res  judicata  or  col- 
lateral estoppel  to  apply.  See,  e.g.,  Arizona  Grocery  v. 
Atchison  Ry.,  284  U.  S.  370;  District  of  Columbia  v. 
Cluss,  103  U.  S.  705. 

The  jurisdiction  of  the  District  Court  and  this  Court 
in  the  instant  type  of  case  is  invoked  not  to  review  the 
correctness  of  O.  P.  A.'s  administrative  determination, 
but  to  adjudicate  in  the  first  instance  the  nature  of  tax- 
payer's violation.  In  George  Schaefer  &  Sons  v.  Com- 
missioner, 209  F.  2d  440  (C.  A.  2d),  the  only  issue  was 
whether  settlement  by  O.  P.  A.  of  an  overcharge  claim 
proved  that  the  violation  was  innocent  so  that  the  allow- 
ance of  a  tax  deduction  for  the  settlement  payment  would 
not  frustrate  the  purpose  of  the  Emergency  Price  Control 
Act.    The  court  stated  (pp.  441-442)  : 

Had  taxpayer  been  sued  by  OPA,  and  had  there  re- 
sulted in  that  suit  a  judicial  decision  that  taxpayer 
had  successfully  defended  under  the  so-called  Chand- 
ler Amendment,  50  U.  S.  C.  Appendix,  Sec.  925(e) 
— i.e.,  that  the  recoverable  amount  "shall  be  the 
amount  of  the  overcharge  or  overcharges  if  the  de- 
fendant proves  that  the  violation  of  the  regulation, 
order,  or  price  schedule  in  question  was  neither  will- 
ful nor  the  result  of  failure  to  take  practicable  pre- 
cautions against  the  occurrence  of  the  violation" — 
the  result  here  might  have  been  different.  See  JJtica 
Knitting  Co.  v.  Shaughnessy,  D.  C,  100  F.  Supp. 
245.     But  the  mere  fact  of  a  settlement  cannot  be 
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deemed   the   same   as   a   judicial   determination;   nor 

(for    reasons   already    stated)    can    it    be    given    the 

rank  of  an  administrative  determination  of  innocence. 
*     *     * 

Furthermore,  the  Emergency  Price  Control  Act  makes 
no  provision  for  the  finaHty  or  conclusiveness  of  a  deter- 
mination by  the  administrator  with  respect  to  the  nature 
of  a  violation.  {Cf.  conclusive  provisions  of  these  Acts: 
Sec.  204,  Packers  and  Stockyards  Act,  1921,  c.  64,  42 
Stat.  159  (7  U.  S.  C.  1952  ed.,  Sec.  194) ;  Sec.  6(a)  and 
(b),  Commodity  Exchange  Act,  c.  369,  42  Stat.  998  (7 
U.  S.  C.  1952  ed.,  Sees.  8,  9);  Sees.  501  and  515,  Tariff 
Act  of  1930,  c.  497,  46  Stat.  590  (19  U.  S.  C.  1952  ed.. 
Sees.  1501,  1515);  Sec.  5,  Federal  Trade  Commission 
Act,  c.  311,  38  Stat.  717,  as  amended  (15  U.  S.  C.  1952 
ed.,  Sec.  45).)  The  administrator  is  empowered  by 
Section  205(e)  to  institute  an  action  in  the  courts  for 
the  recovery  of  damages,  if  he  deems  there  has  been  a 
violation.  However,  a  corollary  of  that  authority  is  the 
power  to  make  administrative  or  executive  determinations 
relative  to  the  violation.  Thus,  the  administrator  may 
prosecute  the  claim  in  the  courts  or  settle  it  as  the  best 
interests  of  the  Government  dictate.  As  previously  shown, 
there  inheres  no  incidental  effects  of  res  judicata  in  this 
function  of  the  administrator.  Any  determination  by  the 
administrator  without  an  assertion  of  the  claim  in  the 
courts  and  an  adjudication  on  the  merits  therein  is  not 
an  action  which  under  the  statute  could  have  a  conclusive 
effect  upon  the  courts.  It  is  therefore  apparent  that  the 
legislative  intent  inferred  from  the  statute  is  that  Con- 
gress did  not  intend  that  an  administrative  determination 
with  respect  to  the  nature  of  a  violation  be  binding  or 
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conclusive  against  the  courts  in  a  judicial  proceeding  such 
as  this. 

From  the  foregoing  it  is  clear  that  in  cases  of  this  type 
the  courts  concerned  clearly  have  the  jurisdiction  to  deter- 
mine on  the  merits  the  nature  of  taxpayer's  violation. 
Jerry  Rossman  Corp.  v.  Commissioner^  supra. 

Conclusion. 

The  decision  of  the  District  Court  is  clearly  wrong  and 
therefore  should  be  reversed. 

Respectfully  submitted, 

H.  Brian  Holland, 

Assistant  Attorney  General, 
Ellis  N.  Slack, 
Robert  N.  Anderson, 
Charles  B.  Freeman, 
Attorneys, 

Laughlin  E.  Waters, 

United  States  Attorney, 
Edward  R.  McHale, 
Robert  H.  Wyshak, 

Assistant  United  States  Attorneys. 

October,  1955. 


APPENDIX. 

Internal  Revenue  Code  of  1939: 

Sec.  23.     Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed  as 
deductions:  , 

(a)    [As  amended  by  Sec.  121(a)  of  the  Revenue 
Act,  Act  of  1942,  c.  619,  56  Stat.  798]  Expenses.— 

(1)   Trade  or  Business  Expenses. — 

(A)  In  General. — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  includ- 
ing a  reasonable  allowance  for  salaries  or  other 
compensation  for  personal  services  actually  ren- 
dered; traveling  expenses  (including  the  entire 
amount  expended  for  meals  and  lodging)  while 
away  from  home  in  the  pursuit  of  a  trade  or 
business;  and  rentals  or  other  payments  required 
to  be  made  as  a  condition  to  the  continued  use 
or  possession,  for  purposes  of  the  trade  or  busi- 
ness, of  property  to  which  the  taxpayer  has  not 
taken  or  is  not  taking  title  or  in  which  he  has 
no  equity. 

(26  U.  S.  C,  1952  ed..  Sec.  23.) 

Emergency  Price  Control  Act  of  1942,  c.  26,  56  Stat. 
23: 

Sec.  205  *  *  * 

(e)   If   any   person    selling   a   commodity    violates 
a  regulation,  order,  or  price  schedule  prescribing  a 
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maximum  price  or  maximum  prices,  the  person  who 
buys  such  commodity  for  use  or  consumption  other 
than  in  the  course  of  trade  or  business  may  bring  an 
action  either  for  $50  or  for  treble  the  amount  by 
which  the  consideration  exceeded  the  appHcable  max- 
imum price,  whichever  is  the  greater,  pkis  reason- 
able attorney's  fees  and  costs  as  determined  by  the 
court.  For  the  purposes  of  this  section  the  payment 
or  receipt  of  rent  for  defense-area  housing  accommo- 
dations shall  be  deemed  the  buying  or  selling  a 
commodity,  as  the  case  may  be.  If  any  person  selHng 
a  commodity  violates  a  regulation,  order,  or  price 
schedule  prescribing  a  maximum  price  or  maximum 
prices,  and  the  buyer  is  not  entitled  to  bring  suit  or 
action  under  this  subsection,  the  Administrator  may 
bring  such  action  under  this  subsection  on  behalf 
of  the  United  States.  Any  suit  or  action  under  this 
subsection  may  be  brought  in  any  court  of  compe- 
tent jurisdiction,  and  shall  be  instituted  within  one 
year  after  delivery  is  completed  or  rent  is  paid.  The 
provisions  of  this  subsection  shall  not  take  effect 
until  after  the  expiration  of  six  months  from  the 
date  of  enactment  of  this  Act. 

(50  U.  S.  C.  Appendix,  1940  ed.,  Supp.  Ill,  Sec. 
925.) 

Stabilization  Extension  Act  of  1944,  c.  325,  58  Stat. 
632: 

Sec.  108.     *  *  * 

******** 

(b)  Subsection  (e)  of  section  205  of  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  is 
amended  to  read  as  follows: 
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'*(e)  If  any  person  selling  a  commodity  violates 
a  regulation,  order,  or  price  schedule  prescribing  a 
maximum  price  or  maximum  prices,  the  person  who 
buys  such  commodity  for  use  or  consumption  other 
than  in  the  course  of  trade  or  business  may,  within 
one  year  from  the  date  of  the  occurrence  of  the 
violation,  except  as  hereinafter  provided,  bring  an 
action  against  the  seller  on  account  of  the  over- 
charge. In  such  action,  the  seller  shall  be  liable 
for  reasonable  attorney's  fees  and  costs  as  deter- 
mined by  the  court,  plus  whichever  of  the  following 
sums  is  the  greater:  (1)  Such  amount  not  more 
than  three  times  the  amount  of  the  overcharge,  or 
the  overcharges,  upon  which  the  action  is  based  as 
the  court  in  its  discretion  may  determine,  or  (2)  an 
amount  not  less  than  $25  nor  more  than  $50,  as 
the  court  in  its  discretion  may  determine:  Provided, 
however,  That  such  amount  shall  be  the  amount  of 
the  overcharge  or  overcharges  or  $25,  whichever  is 
greater,  if  the  defendant  proves  that  the  violation 
of  the  regulation,  order,  or  price  schedule  in  question 
was  neither  wilful  nor  the  result  of  failure  to  take 
practicable  precautions  against  the  occurrence  of  the 
violation.  For  the  purposes  of  this  section  the  pay- 
ment or  receipt  of  rent  for  defense-area  housing 
accommodations  shall  be  deemed  the  buying  or  sell- 
ing of  a  commodity,  as  the  case  may  be:  and  the 
work  'overcharge'  shall  mean  the  amount  by  which 
the  consideration  exceeds  the  applicable  maximum 
price.  If  any  person  selling  a  commodity  violates 
a  regulation,  order,  or  price  schedule  prescribing  a 
maximum  price  or  maximum  prices,  and  the  buyer 
either   fails   to   institute   an   action   under    this    sub- 


section  within  thirty  days  from  the  date  of  the  occur- 
rence of  the  violation  or  is  not  entitled  for  any 
reason  to  bring  the  action,  the  Administrator  may 
institute  such  action  on  behalf  of  the  United  States 
within  such  one-year  period.  If  such  action  is  insti- 
tuted by  the  Administrator,  the  buyer  shall  there- 
after be  barred  from  bringing  an  action  for  the 
same  violation  or  violations.  Any  action  under  this 
subsection  by  either  the  buyer  or  the  Administrator, 
as  the  case  may  be,  may  be  brought  in  any  court 
of  competent  jurisdiction.  A  judgment  in  an  action 
for  damages  under  this  subsection  shall  be  a  bar 
to  the  recovery  under  this  subsection  of  any  damages 
in  any  other  action  against  the  same  seller  on  account 
of  sales  made  to  the  same  purchaser  prior  to  the 
institution  of  the  action  in  which  such  judgment 
was  rendered." 

(c)  The  amendment  made  by  subsection  (b),  in- 
sofar as  it  relates  to  actions  by  buyers  or  actions 
which  may  be  brought  by  the  Administrator  only 
after  the  buyer  has  failed  to  institute  an  action  within 
thirty  days  from  the  occurrence  of  the  violation,  shall 
be  applicable  only  with  respect  to  violations  occurring 
after  the  date  of  enactment  of  this  Act.  In  other 
cases,  such  amendment  shall  be  applicable  with  re- 
spect to  proceedings  pending  on  the  date  of  enact- 
ment of  this  Act  and  with  respect  to  proceedings 
instituted  thereafter. 

(50  U.  S.   C.  Appendix,   1940  ed.,   Supp.   IV,   Sec. 
925.) 


Treasury  Regulations   111,  promulgated  under  the  In- 
ternal Revenue  Code  of   1939: 

Sec.  29.23 (a) -1.  Business  Expenses. — Business 
expenses  deductible  from  gross  income  include  the 
ordinary  and  necessary  expenditures  directly  con- 
nected with  or  pertaining  to  the  taxpayer's  trade  or 
business,  except  the  classes  of  items  which  are  de- 
ductible under  sections  23(b)  and  23 (z),  inclusive, 
and  the  regulations  thereunder.  Double  deductions 
are  not  permitted.  Amounts  deducted  under  one  pro- 
vision of  the  Internal  Revenue  G^de  cannot  again 
be  deducted  under  any  other  provision  thereof.  *  *  * 
Penalty  payments  with  respect  to  Federal  taxes, 
whether  on  account  of  negligence,  delinquency,  or 
fraud,  are  not  deductible  from  gross  income.    *    *    * 

General  Maximum  Price  Regulation,  17  Fed.  Register 
3153: 

Sec.  1499.1  Prohibition  against  dealing  in  com- 
modities or  services  above  maximum  prices.  On  and 
after  the  effective  date  of  this  General  Maximum 
Price  Regulation,  regardless  of  any  contract  or  other 
obligation : 

(a)  No  person  shall  sell  or  supply  any  service, 
commodity,  and  no  person  shall  sell  or  supply  any 
at  a  price  higher  than  the  maximum  price  permitted 
by  this  General  Maximum  Price  Regulation;  and 

(b)  No  person  in  the  course  of  trade  or  business 
shall  buy  or  receive  any  commodity  or  service  at  a 
price  higher  than  the  maximum  price  permitted  by 
this  General  Maximum  Price  Regulation. 


Sec.  1499.2  Maximum  prices  for  commodities  and 
services;  General  proznsions.  Except  as  otherwise 
provided  in  this  General  Maximum  Price  Regulation, 
the  seller's  maximum  price  for  any  commodity  or 
service  shall  be: 

(a)  In  those  cases  in  zvhich  the  seller  dealt  in 
the  same  or  similar  commodities  or  services  during 
March  1942: 

The  highest  price  charged  by  the  seller  during 
such  month — 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  com- 
modity or  service,  for  the  similar  commodity  or 
service,  most  nearly  like  it;  or 

(b)  In  those  cases  in  which  the  seller  did  not  deal 
in  the  same  or  similar  commodities  or  services  during 
March  1942: 

The  highest  price  charged  during  such  month  by 
the  most  closely  competitive  seller  of  the  same 
class — 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  com- 
modity or  service,  for  the  similar  commodity  or 
service  most  nearly  like  it. 

******** 

Sec.  1499.4  Supplemental  regidations.  If  the  max- 
imum prices  established  for  any  commodity  under 
the  provisions  of  this  General  Maximum  Price  Regu- 
lation fail  equitably  to  distribute  returns  from  the 
sale  at  retail  of  such  commodity  among  producers, 
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manufacturers,  wholesalers  and  retailers,  the  Price 
Administrator  will  by  supplementary  regulation  es- 
tablish such  maximum  prices  for  different  classes  of 
sellers,  or  fix  such  base  periods  for  the  determination 
of  their  maximum  prices,  as  will  insure  that  each  such 
class  of  sellers  shall  receive  a  fair  share  of  such 
return. 


Sec.  1499.17  Penalties.  Persons  violating  any 
provision  of  this  General  Maximum  Price  Regula- 
tion are  subject  to  the  criminal  penalties,  civil  en- 
forcement actions,  and  suits  for  treble  damages  pro- 
vided for  by  the  Emergency  Price  Control  Act  of 
1942,  and  proceedings  for  the  suspension  of  licenses. 

Sec.  1499.19  Petitions  for  amendment.  Any  per- 
son seeking  a  modification  of  any  provision  of  this 
General  Maximum  Price  Regulation,  or  an  adjust- 
ment not  provided  for  in  Sec.  1499.18  of  this  Gen- 
eral Maximum  Price  Regulation,  may  file  a  petition 
for  amendment  in  accordance  with  the  provisions  of 
Procedural  Regulation  No.  1  issued  by  the  Office  of 
Price  Administration. 


Sec.  1499.21  Effect  of  other  price  regulations. 
This  General  Maximum  Price  Regulation  shall  not 
apply  to  any  sale  or  delivery  for  which  a  maximum 
price  is  in  effect,  at  the  time  of  such  sale  or  delivery, 
under  the  provisions  of  any  other  price  regulation 
issued,  or  which  may  be  issued,  by  the  Office  of 
Price  Administration. 
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Sec.  1499.22  Applicability.  The  provisions  of 
this  General  Maximum  Price  Regulation  shall  be 
applicable  to  the  United  States,  its  territories  and 
possessions,  and  the  District  of  Columbia. 

Sec.  1499.23  Effective  date.  All  the  provisions 
of  this  General  Maximum  Price  Regulation  shall  be- 
come effective  on   May   11,    1942,   except   that: 

(a)  The  provisions  of  this  General  Maximum 
Price  Regulation,  other  than  Sec.  1499.11(a),  shall 
not  apply  to  establishments  selling  at  retail  until 
May  18,  1942; 

(b)  The  provisions  of  Sees.  1499.1  and  1499.2 
shall  not  apply  to  any  sale  of  services  at  retail  until 
July  1.  1942;  and 

(c)  The  provisions  of  Sec.  1499.11(a)  shall  be- 
come effective  upon  the  date  of  issuance  of  this 
General  Maximum  Price  Regulation. 

Maximum  Price  Regulation  No.  299,  8  Fed.  Register 
364: 

Sec.  1364.651.  Prohibition  against  dealing  in  tuna, 
bonito,  and  yellowtail  at  prices  above  the  maximum. 
On  or  after  January  13,  1943,  regardless  of  any 
contract,  agreement  or  other  obligation,  no  canner, 
or  agent  or  other  person  acting  on  behalf,  or  under 
control,  of  such  canner  shall  sell  or  deliver  any  tuna, 
bonito,  or  yellowtail,  and  no  person  in  the  course  of 
trade  or  business  shall  buy  or  receive  from  a  canner 
any  tuna,  bonito,  or  yellowtail  at  prices  higher  than 
those  set  forth  in  Appendix  A  hereof,  incorporated 
herein  as  Sec.  1364.662;  and  no  person  shall  agree, 
offer,  solicit,  or  attempt  to  do  any  of  the  foregoing. 


The  provisions  of  this  section  shall  not  be  applicable 
to  sales  or  deliveries  of  tuna,  bonito,  and  yellowtail 
to  a  purchaser  if  prior  to  January  13,  1943,  such 
tuna,  bonito,  or  yellowtail  has  been  received  by  a 
carrier,  other  than  a  carrier  owned  or  controlled  by 
the  seller,  for  shipment  to  such  purchaser. 

Sec.  1364.652.  Conditional  agreement.  No  can- 
ner  of  tuna,  bonito,  or  yellowtail  shall  enter  into 
an  agreement  permitting  the  adjustment  of  the  prices 
to  prices  which  may  be  higher  than  the  maximum 
prices  provided  by  Sec.  1364.662  in  the  event  that 
this  Maximum  Price  Regulation  No.  299  is  amended 
or  is  determined  by  a  court  to  be  invalid  or  upon 
any  other  contingency:  Provided,  That  if  a  petition 
for  amendment  has  been  duly  filed,  and  such  petition 
requires  extensive  consideration,  the  Administrator 
may  grant  an  exception  from  the  provisions  of  this 
section  permitting  the  making  of  contracts  adjust- 
able upon  the  granting  of  the  petition  for  amend- 
ment. 

Sec.  1364.655.  Evasion.  The  price  limitations  set 
forth  in  this  Maximum  Price  Regulation  No.  299 
shall  not  be  evaded,  whether  by  direct  or  indirect 
methods,  in  connection  with  an  ofifer,  solicitation, 
agreement,  sale,  delivery,  purchase,  or  receipt  of,  or 
relating  to  tuna,  bonito  or  yellowtail,  alone  or  in 
conjunction  with  any  other  commodity,  or  by  way  of 
any  commission,  service,  transportation,  or  other 
charge,  or  discount,  premium,  or  other  privilege,  or 
by  tying-agreement  or  other  trade  understanding,  or 
by  changing  the  selection  or  style  of  processing  or 
the  canning,  wrapping  or  packaging  of  tuna,  bonito 
or  yellowtail. 
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Sec.  1364.657.  Enforcement,  (a)  Persons  vio- 
lating any  provision  of  this  Maximum  Price  Regu- 
lation No.  299  are  subject  to  the  criminal  penalties, 
civil  enforcement  actions,  and  suits  for  treble  dam- 
ages provided  for  by  the  Emergency  Price  Control 
Act  of  1942,  as  amended. 


Sec.  1364.658.  Petition  for  amendment.  Any  per- 
son seeking  an  amendment  of  any  provision  of  this 
Regulation  No.  299  may  file  a  petition  for  amend- 
ment in  accordance  with  the  provisions  of  Revised 
Procedural  Regulation  No.  1  issued  by  the  Office  of 
Price  Administration. 

Sec.  1364.661.  Effective  date.  This  Maximum 
Price  Regulation  No.  299  (Sees.  1364.651  to  1364.- 
662,  inclusive)  shall  become  effective  January  13, 
1943. 

Sec,  1364.662.  Appendix  A:  Maximum  canner's 
prices  for  Tuna,  Bonito,  and  Yellowtail.  (a)  The 
prices  set  forth  below  are  maximum  prices  per  case 
f.  o.  b.  car  at  the  shipping  point  nearest  cannery. 
The  maximum  prices  are  gross  prices  and  the  seller 
shall  deduct  therefrom  his  customary  allowances,  dis- 
counts, and  differentials  to  purchasers  of  different 
classes. 
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Style  of  container  and 
price  per  case 

1  lb.  y2  lb.  y^  lb. 

Variety                         Tuna  Tuna  Tuna 

Albacore : 

Fancy  $31.00  $16.00  $9.00 

Standard    27.00  14.00          8.00 

Grated    25.00  13.00          7.50 

Flake    25.00  13.00          7.50 

Light  Meat: 

Fancy  23.00  12.00          7.00 

Standard 21.00  11.00          6.50 

Grated    19.70  10.35          6.20 

Flake    19.00  10.00          6.00 

Bonito : 

Standard 17.00  9.00          5.50 

Flake 15.00  8.00          5.00 

Yellowtail : 

Standard  16.00  8.50    5.25 

Flake  14.00  7.50    4.75 
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No.  14794 
IN  THE 

United  States  Couirt  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 
vs, 

Star-Kist  Foods,  Inc.   (formerly  The  French  Sardine 
Company  of  California), 

Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California. 


BRIEF  FOR  THE  APPELLEE. 


Opinion  Below. 

The  opinion  of  the  District  Court  is  not  officially  re- 
ported. However,  the  District  Court's  oral  opinion  from 
the  Bench  at  the  conclusion  of  trial  is  at  pages  187-197 
of  the  printed  Record,  and  its  findings  of  fact  and  con- 
clusions of  law  are  therein  at  pages  36-49. 

Jurisdiction. 

Appellee  adopts  the  statement  of  jurisdiction  contained 
in  the  Brief  for  the  Appellant. 
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Question  Presented. 

Whether  the  District  Court  was  ''clearly  erroneous" 
when  it  found  and  held  that,  upon  the  facts  of  this  case, 
Appellee  should  be  allowed  a  deduction,  for  federal  tax 
purposes  as  an  ordinary  and  necessary  business  expense, 
for  an  amount  (single  damages)  it  paid  the  Treasurer  of 
the  United  States  in  settlement  of  an  alleged  OPA  price 
violation,  such  violation  being  made  under  circumstances 
inconsistent  with  an  intent  to  violate  the  law  and  incon- 
sistent with  a  lack  of  due  care  to  conform  to  the  law. 

Statutes  and  Regulations  Involved. 

The  pertinent  statutes  and  regulations  involved  are 
set  forth  in  the  Appendix,  infra. 

Statement. 

The  pertinent  facts,  as  found  by  the  District  Court, 
and  which  Appellee  contends  are  abundantly  supported 
by  uncontradicted  evidence,  may  be  summarized  as 
follows : 

Appellee  was  incorporated  under  the  laws  of  the  State 
of  California  in  November,  1917,  as  The  French  Sardine 
Company  of  California.  [R.  24,  36.]  In  April,  1953, 
its  name  was  changed  to  Star-Kist  Foods,  Inc.  [R.  36.] 
Since  its  incorporation  Appellee  has  been  engaged  in  the 
fish  cannery  business,  its  principal  products  being  canned 
sardines,  mackerel  and  tuna.  [R.  36.]  Appellee  purchases 
raw  fish  by  the  ton  from  fishermen,  cans  the  fish  and 
sells  it  to  customers  (who  then  resell  it  to  consumers) 
through  brokers.     [R.  37.] 

Appellee's  principal  place  of  business  is  at  Terminal 
Island,  Los  Angeles,  California.     [R.  24,  37.]    It  keeps 
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its  books  and  files  its  tax  returns  on  the  basis  of  the 
accrual  method  of  accounting  and  on  the  basis  of  fiscal 
years  ending  May  31.    [R.  24,  37.] 

Appellee  paid  the  Treasurer  of  the  United  States  the 
amount  of  $97,215.00  on  May  20,  1943,  as  the  exact 
amount  of  certain  alleged  overcharges  on  the  sale  of 
its  canned  tuna,  i.e.,  single  damages  in  settlement  of 
claims  made  against  Appellee  by  the  Office  of  Price 
Administration.  [R.  37-38.]  Appellee  deducted  said 
amount  on  its  federal  tax  returns  for  the  fiscal  year  ended 
May  31,  1943,  and  the  Commissioner  of  Internal  Revenue 
denied  the  deduction  claiming  that  said  amount  does  not 
constitute  a  deductible  ordinary  and  necessary  business 
expense.  [R.  38.]  Appellee  filed  timely  and  valid  federal 
corporation  returns  for  the  fiscal  year  ending  May  31, 
1943;  subsequently  paid  an  additional  assessment,  filed 
a  timely  and  valid  claim  for  refund  of  taxes  alleged 
to  have  been  overpaid;  and,  in  the  manner  and  within 
the  time  provided  by  law,  filed  the  instant  action  for 
refund  of  taxes  and  interest  in  the  United  States  District 
Court.     [R.  25-26,  37-38.] 

The  payment  of  $97,215.00  grew  out  of  the  following 
circumstances:  The  Emergency  Price  Control  Act  of 
1942  was  approved  on  January  30,  1942,  and  pursuant 
thereto,  the  Administrator  of  the  Office  of  Price  Admin- 
istration (frequently  hereinafter  referred  to  as  OPA) 
issued  the  General  Maximum  Price  Regulation  (frequently 
hereinafter    referred   to   as    GMPR).*     This    regulation 


*Ex.  No.  16.  Pursuant  to  Stipulation  of  Counsel  certain  ex- 
hibits have  been  excluded  from  the  printed  record,  but  "*  *  * 
may  be  referred  to  in  the  briefs  and  arguments  of  either  party 
hereto  the  same  as  if  said  documents  had  been  included  in  the 
printed  record."     [R.  244-245.1 


fixed  the  price  at  which  the  Appellee  could  sell  its  products 
at  the  same  price  at  which  it  had  sold  them  during  the 
month  of   March,    1942.     [R.   39.] 

Appellee  had  not  sold  fancy  light  meat  tuna  during 
March,  1942,  and  it  was,  therefore,  required,  under  the 
terms  of  GMPR,  to  adopt  as  its  ceiHng  price  for  that 
commodity,  the  price  which  was  charged  during  March, 
1942.  by  its  nearest  competitor.  [R.  39.]  There  was 
some  dispute  and  confusion  among  Appellee's  officials  as 
to  who  was  its  nearest  competitor.  [R.  39,  111,  114.] 
A.  T.  Williams,  Appellee's  sales  manager,  chose  Van 
Camp  Sea  Food  Company,  out  of  an  abundance  of 
caution;  because  Van  Camp  had  the  lowest  price  in  the 
industry,  i.e.,  $11.00  per  case  on  fancy  light  meat  tuna, 
basis  48/>^'s.  [R.  39,  111.]  Appellee's  legal  counsel, 
John  Morris,  Esq.,  was  consulted  about  the  choice  of 
Van  Camp  as  Appellee's  nearest  competitor,  and  he 
advised  that  other  canners  were  more  closely  comparable 
with  Appellee  than  was  Van  Camp,  and  that  the  ceilings 
of  these  other  canners,  which  ceilings  were  higher  than 
\^an  Camp's,  should  be  taken  as  Appellee's  ceilings.  [R. 
39,  111,  114.]  Notwithstanding  this  advice.  Appellee, 
accepted  the  lowest  ceiling  price  in  the  industry  as  its 
own.  Other  canners  had  ceiling  prices  on  this  same 
product  several  dollars  higher.  [R.  40,  92,  see  "State- 
ment of  Considerations,"  p.  7  of  Ex.  24,  MPR  299.] 
For  instance,  High  Seas  Tuna  Company,  of  San  Diego, 
which  was  controlled  by  the  same  individual  (Martin  J. 
Bogdanovich)  who  (as  its  president)  controlled  Appellee, 
had  a  ceiling  price  of  $14.00  per  case  on  fancy  light  meat 
tuna,  basis  48/3^ 's.    [R.  40,  91.] 

No   ceilings   were   fixed   upon   the   price    of    raw    fish 
by  GMPR.    [R.  40,  Ex.  16.]    As  a  result,  prices  which 
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canners  had  to  pay  for  their  raw  material — fresh  fish — 
rose  rapidly.  [R.  40.]  This  was  true  in  many  kinds  of 
fish,  including  tuna.  For  instance,  by  the  end  of  1941, 
yellowfin  (tuna)  was  bringing  $130.00  per  ton.  Early 
in  1942,  the  price  jumped  to  $160.00  and  by  the  end  of 
the  season  the  price  had  advanced  to  $190.00.  Including 
bonuses  paid  fishermen,  the  1942  year  ended  with  an 
average  price  of  $200.00  per  ton.  This  situation  was 
recognized  and  reflected  in  the  Statement  of  Considera- 
tions issued  by  the  Administrator  of  OPA  when  the 
price  of  fresh  tuna  was  finally  fixed  by  Regulation  No. 
366  issued  on  April  13,  1943.    [R.  40;  p.  4  of  Ex.  25.] 

Appellee  was  caught  in  an  economic  bind.  It  was 
required  to  sell  its  canned  fancy  light  meat  tuna  for 
$11.00  per  case,  the  lowest  price  in  the  industry;  but  it  was 
simultaneously  required  to  pay  rapidly  rising  prices  in 
order  to  procure  raw  fish.     [R.  40.] 

This  situation,  i.e.,  the  widely  varying  ceiling  prices 
which  various  canners  had  upon  the  same  product  under 
GMPR,  together  with  the  fact  that  the  price  of  raw  fish 
was  not  fixed,  and  constantly  rising,  was  recognized  in 
the  summer  of  1942  as  an  inequitable  one  by  the  officials 
of  the  OPA,  including  Charles  W.  Triggs,  who  was  then 
the  head  of  the  Fish  Section  of  the  Office  of  Price  Ad- 
ministration in  Washington.  Triggs  proposed  to  remedy 
this  situation  by  issuing  a  regulation  fixing,  at  a  definite 
dollar  and  cents  figure,  the  price  at  which  all  canners 
W'Ould  be  required  to  sell  the  same  product,  and  also  by 
fixing  the  price  which  fisherman  could  charge  for  the 
raw  fish.     [R.  41,   165-167.] 

For  the  purpose  of  obtaining  some  relief  from  this 
inequitable  situation.  Appellee's  sales  manager,  Williams, 
was  in  constant  touch  with  OPA  officials  in  Washington 


during  the  Summer  and  Fall  of  1942.  He  made  several 
trips  to  Washington  to  confer  with  Triggs  concerning 
the  matter ;  he  spoke  with  Triggs  frequently  over  the  long 
distance  telephone;  and  he  wrote  Triggs.  Triggs  was  of 
the  firm  belief  that  Appellee  was  in  a  bad  position  and 
advised  Williams  that  a  new  regulation,  which  would  give 
Appellee  relief,  could  be  expected  momentarily;  and  gave 
Williams  reason  to  believe  that  the  expected  new  dollar 
and  cents  ceiling  price  for  fancy  light  meat  tuna  would 
be  $12.00  per  case,  basis  48/^ 's.    fR.  41.] 

New  dollar  and  cents  ceiling  prices  were  fixed  on  several 
canned  fish  products  during  the  late  Summer  and  Fall 
of  1942,  by  issuance  of  the  following  regulations: 


Ree^ulation 

'  No. 

Date 

Product 

184 

July   23, 

1942 

Maine  Sardines 

209 

Aufr.  31, 

1942 

California  Sardines 

247 

Oct.   24, 

1942 

Domestic  Canned  Crab  Meat 

252 

Oct.   30, 

1942 

Vinegar  Cured  Herring: 

265 

Nov.    9, 

1942 

Salmon 

277 

Nov.  28, 

1942 

Mackerel 

The  ceiling  prices  fixed  by  these  regulations  were  higher 
than  the  lowest  ceilings  under  GMPR.  For  instance,  Reg- 
ulation No.  209,  effective  August  31,  1942,  fixed  the 
prices  at  which  Appellee  was  entitled  to  sell  its  sardines 
at  figures  which  averaged  20.9%  higher  than  the  ceiling 
price  which  Appellee  had  had  under  GMPR.    [R.  42,  144.] 

While  awaiting  the  new  anticipated  dollar  and  cents 
ceiling  on  canned  tuna.  Appellee  accumulated  a  rather 
large  inventory  with  a  value  of  over  a  half  million 
dollars.  [R.  42.]  During  the  last  week  in  August  and 
the  first  three  weeks  of  September,  1942,  Appellee  shipped 
about  40  carloads  of  canned  tuna  without  invoicing  it. 
[R.  42.]    Toward  the  end  of  September,  Appellee's  cash 
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position  became  relatively  low.  Whereas  Appellee's  cash 
expenditures  averaged  approximately  $235,000.00  per  week 
during  the  sardine  season  months  of  October  through 
December,  1942,  Appellee  had  on  hand  cash  in  the  amount 
of  $144,919.07  as  of  September  24,  1942;  i.e.,  less  than 
a  week's  supply  to  pay  plant  payroll,  trade  accounts, 
fishermen  accounts  and  other  cash  requirements.  [R.  42; 
Ex.   33.] 

Faced  with  this  situation,  Williams  consulted  Triggs 
and  was  advised  that  the  expected  dollar  and  cents  ceiling 
on  tuna  would  be  issued  shortly;  that  inasmuch  as  OPA 
was  allowing  increased  prices  on  other  canned  fish,  Ap- 
pellee would  not  be  taking  any  chances  by  raising  its 
price;  that  he  (Triggs)  would  support  anything  Appellee 
might  do  within  reason.  [R.  42,  158-159.]  Appellee's 
legal  counsel,  John  Morris,  was  consulted  concerning 
what  steps  Appellee  might  take.  He  advised  that  tuna 
might  be  both  canned  and  sold  through  the  High  Seas 
Tuna  Packing  Company  in  San  Diego  at  a  $14.00  per 
case  ceiling,  since  both  Appellee  and  High  Seas  were 
controlled  by  the  same  individual,  Martin  J.  Bogdanovich. 
However,  Mr.  Bogdanovich  decided  against  this  course, 
because  he  did  not  want  to  profiteer  because  of  the  war. 
[R.  43,  114-116.]  Morris  also  considered  the  following 
matters :  The  admittedly  inequitable  situation  in  which 
Appellee  found  itself  with  the  lowest  ceiling  in  the  in- 
dustry under  GMPR;  the  possibility  that  Appellee's  ceiling 
was  really  not  $11.00  a  case  on  fancy  light  meat  tuna 
because  of  his  opinion  that  Van  Camp  was  not  Appellee's 
nearest  competitor;  the  pronouncements  from  govern- 
mental officials  in  Washington,  and  particularly  one  by 
Secretary  Wickard  that  inequities  under  GMPR  would  be 
corrected  as  rapidly  as  possible,  but  that  nothing  in  it 
should  retard  production ;  and  the  assurances  from  Triggs ; 


and,  based  upon  these  considerations  and  others,  Morris 
advised  Appellee  that  in  his  opinion  it  would  be  proper 
to  invoice  Appellee's  customers,  at  $12.00  per  case  of 
fancy  lij^^ht  meat  tuna,  basis  48/>4*s,  and  place  the  follow- 
ing notation  upon  the  invoice: 

"Please  remit  in  accordance  with  this  invoice.  If 
OPA  fails  to  promulgate  an  order  stabiHzing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  31,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1.00  per  case  less  on 
48/>4's  and  $2.00  per  case  less  on  48/rs,  and  will 
refund  you  accordingly."  [R.  43-44,  120-121;  Ex. 
32,  R.  233.] 

In  accordance  with  this  advice  Appellee,  on  and  after 
September  24,  1942,  invoiced  its  customers  with  the 
notation  indicated  above.  Appellee  also  sent  a  mimeo- 
graphed announcement  to  all  of  its  customers  on  Sep- 
tember 24,  1942,  explaining  its  action.  [R.  44;  Ex.  35, 
R.  234-242.]  On  the  same  day  Appellee  by  letter  advised 
Triggs  of  the  action  taken.     [R.  44;  Ex.  5,  R.  205.] 

Due  to  delays  in  the  Washington  office  of  OPA,  the 
expected  regulation  fixing  a  dollar  and  cents  price  on 
canned  tuna  was  not  issued  until  January  7,  1943.  [R. 
44.]  On  that  date,  by  Regulation  No.  299,  the  OPA 
fixed  the  ceiling  price  on  fancy  light  meat  tuna  at  $12.00 
per  case,  basis  48/3^'s,  i.e.,  at  exactly  the  price  at  which 
Appellee  had  invoiced  its  customers.    [R.  44;  Ex.  24.] 

Thereafter,  the  local  (Los  Angeles)  enforcement  office 
of  the  OPA  conducted  an  investigation  of  Appellee's  sales 
of  canned  tuna  during  the  period   from   September  24, 

1942,  until  the   new   regulation   was    issued   in   January, 

1943,  and  determined  that  Appellee  had  overcharged  its 
customers   $97,215.00   on   sales   of   canned   tuna.      Con- 


ferences  were  had  between  officials  of  Appellee  and  en- 
forcement officials  of  the  Los  Angeles  office  of  the  OPA. 
Appellee's  representatives  were  told  that  they  had  violated 
GMPR,  although  they  did  not  violate  the  intent  or  pur- 
pose of  the  Act;  that  in  view  of  the  extenuating  circum- 
stances, the  OPA  would  consider  the  matter  closed  if 
Appellee  would  present  them  (the  OPA  enforcement  offi- 
cials) with  a  check  in  favor  of  the  Treasurer  of  the 
United  States  for  the  exact  amount  of  the  overcharge, 
as  a  contribution  to  the  war  effort.  Appellee  thereupon 
made  the  payment,  dated  May  20,  1943,  in  the  amount  of 
$97,215.00  to  the  Treasurer  of  the  United  States.  Ap- 
pellee's officers  also  signed  a  waiver  of  answer  and  con- 
sent judgment  in  an  action  to  restrain  future  violations, 
which  action  was  thereafter,  on  June  3,  1943,  filed  by  the 
OPA,  in  the  United  States  District  Court  against  Appellee. 
[R.  45;  Exs.  26,  27,  28,  R.  227-232.] 

The  action  of  the  Los  Angeles  enforcement  officials  of 
OPA  in  accepting  single  damages,  instead  of  suing  Ap- 
pellee for  treble  damages,  was  approved  in  the  Washing- 
ton office  of  OPA  by  Herman  A.  Greenberg,  who  was 
then  Chief  of  Enforcement  of  the  Meat  and  Dairy  Prod- 
ucts Section  of  the  Food  Enforcement  Branch  of  OPA, 
after  investigation,  including  a  review  of  the  corres- 
pondence between  Appellee  and  Triggs,  and  a  conference 
with  Triggs  in  Washington.  Single  damages  were  ac- 
cepted because  it  was  considered  that  Appellee's  violation 
was  inadvertent  and  not  willful;  that  Appellee  had  acted 
in  good  faith  and  had  taken  reasonable  precautions  to 
comply  with  the  law.    [R.  45-46,  77-78.] 

The  payment  by  Appellee  to  the  Treasurer  of  the 
United  States  in  the  amount  of  $97,215.00  on  May  20, 
1943,  was  made  in  circumstances  which  are  inconsistent 
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with  an  intention  to  violate  the  Emergency  Price  Control 
Act  of  1942  and  the  Regulations  issued  thereunder,  and 
inconsistent  with  a  lack  of  due  care  to  conform  to  the  law 
and  regulations;  Appellee  acted  in  good  faith  and  took 
reasonable  precautions  to  avoid  violating  the  law  and  regu- 
lations; the  payment  was  a  method  of  preventing  unjust 
enrichment  by  Appellee  as  a  result  of  the  overcharge,  and 
it  did  not  constitute  a  penalty;  and  allowance  of  said 
payment  as  a  deduction  would  not  frustrate  enforcement 
of  the  applicable  law  or  regulations  and  would  not  violate 
public  policy.  [R.  46.]  Appellee  is  entitled  to  deduct  the 
amount  of  $97,215.00  as  an  ordinary  and  necessary  busi- 
ness expense  for  the  fiscal  year  ended  May  31,  1943. 
[R.  46.] 

Summary  of  Argument. 

An  amount  paid  the  United  States  in  settlement  of  a 
claim  by  the  OPA  on  account  of  alleged  overcharges  is 
deductible  as  an  ordinary  and  necessary  business  expense 
provided  the  alleged  violation  is  made  under  circum- 
stances which  are  inconsistent  with  an  intent  to  violate 
the  law  and  inconsistent  with  a  lack  of  due  care  to 
conform  to  the  law;  allowance  of  a  deduction  in  such 
circumstances  will  not  frustrate  the  purposes  of  the 
Emergency  Price  Control  Act  of  1942. 

The  District  Court's  findings  and  conclusions  that  the 
alleged  violation  in  the  instant  case  was  made  under  such 
circumstances  is  abundantly  supported  by  substantial  un- 
contradicted evidence,  and  they  are  not  clearly  erroneous. 
The  OPA  Administrator's  acceptance  of  single  damages, 
i.e.,  merely  the  amount  of  the  overcharge,  is  positive  and 
compelling  evidence  that  to  allow  the  deduction  will  not 
frustrate  the  policies  of  the  Act. 


—11— 

ARGUMENT. 

I. 

An  Amount  Paid  to  the  United  States  in  Settlement 
of  a  Claim  by  the  OPA  on  Account  of  Alleged 
Overcharges  Is  Deductible  as  an  Ordinary  and 
Necessary  Business  Expense  Provided  the  Alleged 
Violation  Is  Made  Under  Circumstances  Which 
Are  Inconsistent  With  an  Intent  to  Violate  the 
Law  and  Inconsistent  With  a  Lack  of  Due  Care 
to  Conform  to  the  Law. 

Section  23(a)(1)(A)  of  the  Internal  Revenue  Code 
of  1939  (as  amended  by  the  Revenue  Act  of  1942,  c.  619, 
56  Stat.  798),  which  is  the  provision  applicable  to  the 
fiscal  year  of  Appellee  ended  May  31,  1943,  provides  in 
part  that: 

"Sec.  23.    Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions: 

(a)  Expenses. — 

(1)  Trade  or  Business  Expenses. — 

(A)  In  General. — All  the  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year 
in  carrying  on  any  trade  or  business    *     *    *" 

The  question  of  whether  amounts  paid  to  the  United 
States,  in  settlement  of  claims  or  actions  by  the  OPA 
for  alleged  overcharges,  constitute  deductible  ordinary 
and  necessary  business  expenses,  is  one  which  has  been 
the  subject  of  considerable  litigation.  Neither  the  Emer- 
gency Price  Control  Act  of  1942,  nor  the  Internal  Rev- 
enue Code  contains  a  specific  provision  either  allowing  or 
disallowing  such  payments  as  deductions.  The  law  has 
been  developed  by  decisions  of  the  Courts  in  cases  cover- 
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ing  a  variety  of  situations,  and  there   are   now  certain 
guide  posts  for  determining  deductibility. 

Early  History. 

As  originally  enacted,  Section  205(e)  of  the  Emergency 
Price  Control  Act  of  1942  (50  U.  S.  C.  App.,  Sec.  925(e) 
(1954)  56  Stat.  23,  33)  provided  that  if  a  sale  violated 
a  maximum  price  regulation,  and  was  "*  *  *  for  use 
or  consumption  *  *  *"  in  "*  *  *  the  course  of 
trade  or  business,  *  *  *"  the  Administrator  could 
bring  an  action  on  behalf  of  the  United  States  for  treble 
damages,  i.e.,  three  times  the  amount  of  the  overcharge. 
No  mention  was  made  of  single  damages,  i.e.,  the  exact 
amount  of  the  overcharge.  However,  the  Administrator 
developed  a  firm  policy  which  came  to  be  stated  in  Sec- 
tion 9.1601  of  the  OPA  Manual. 

That  policy  was  also  expressed  in  a  letter  written  on 
April  1,  1944,  by  the  then  Administrator,  Chester  Bowles, 
to  the  Senate  Banking  and  Currency  Committee.  He 
wrote  "*  *  *  that  the  protection  of  innocent  violators 
from  excessive  damages  *  *  *"  was  "*  *  *  ob- 
viously desirable  *  *  *";  and  that  it  had  been  his 
*<*  *  *  policy  to  adjust  cases  involving  innocent  viola- 
tions by  payment  of  merely  the  amount  of  the  overcharge. 
Congress  gave  the  Administrator  discretion  to  decide  into 
{sic'\  what  cases  treble  damage  actions  should  be  brought. 
That  discretion  has  been  exercised  and  will  in  the  future 
be  exercised  to  avoid  undue  hardship  in  deserving  cases." 
(Emphasis  supplied.)  Hearings  before  the  Senate  and 
Banking  Committee  on  S.  1764,  78th  Cong.,  2d  Sess. 
1415,  1417  (1944).  Thus  the  Administrator  expressed 
a  sharply  defined  policy  on  overcharges.  This  policy  dis- 
tinguished between   innocent  good   faith   overcharges   on 
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the  one  hand,  and  overcharges  which  were  willful  or  the 
result  of  the  violator's  failure  to  take  practical  precau- 
tions to  avoid  violating  the  law.  But  whether  the  viola- 
tion was  in  good  faith  or  bad  faith,  the  Administrator 
required  the  violator  to  surrender  at  least  the  overcharge 
itself.  The  payment  of  merely  the  overcharge  was  some- 
thing quite  different  from  the  infliction  of  a  penalty.  By 
obtaining  the  overcharge,  the  Administrator  made  certain 
that  the  seller  was  not  unjustly  enriched  to  the  disad- 
vantage of  his  competitors.  The  policy  of  the  Adminis- 
trator illuminates  the  policy  of  Congress,  for  "Congress 
showed  in  1944  by  the  amendment  of  Section  205(e)  that 
it  agreed  with  the  Administrator."  Jerry  Rossman  Cor- 
poration V.  Commissioner,  175  F.  2d  711,  714  (C.  C.  A. 
2,  1949). 

Like  the  Administrator,  Congress  carefully  discrim- 
inated between  the  violation  which  was  innocent  or  inad- 
vertent and  the  violation  which  was  careless  or  willful, 
when  the  law  was  amended  in  1944.  In  the  amending  law 
(S.  1764)  as  reported  out  by  the  Senate  Committee  on 
Banking  and  Currency,  courts  would  have  been  author- 
ized to  award  one  and  one-half  times  the  amount  of  the 
overcharge  "where  violations  occurred  unintentionally  and 
despite  the  exercise  of  due  diligence  to  prevent  them." 
Sen.  Rep.  No.  922,  78th  Cong.,  2nd  Sess.  13-14  (1944). 
This  Senate  Bill  and  a  companion  House  Bill  (H.  R. 
494,  78th  Cong.,  2nd  Sess.  (1944))  were  drastically  re- 
vised on  the  floor  after  the  extensive  debates.  Hence 
those  debates,  rather  than  the  committee  reports,  articu- 
late the  relevant  policy  which  Congress  translated  into 
law.  These  debates  resulted  in  the  provision  in  the  law 
which  came  to  be  commonly  known  as  the  "Chandler  De- 
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fense,"*  which  provided  that  "if  the  defendant  [the 
violator]  proves  that  the  violation  of  the  regulation,  order, 
or  price  schedule  in  question  was  neither  willful  nor  the 
result  of  failure  to  take  practical  precautions  against  the 
occurrence  of  the  violation,"  the  violator  need  pay  merely 
the  amount  of  the  overcharge.  Stabilization  Extension 
Act  of  1944,  Sec.  108,  C.  325,  58  Stat.  632,  50  U.  S.  C. 
App.  1940  ed.,  Supp.  IV,  Sec.  925.  Thus  the  50%  "pen- 
alty" provision  in  the  bill  as  reported  out  by  the  Senate 
Committee,  was  eliminated  from  the  law  as  passed  by 
Congress. 

Notwithstanding  the  clearly  expressed  policy  of  Con- 
gress not  to  penalize  the  non-willful  violator,  the  Bureau 
of  Internal  Revenue,  early  in  1943,  adopted  a  ruling 
which  provided  that  amounts  paid  in  satisfaction  of  judg- 
ments obtained  in  suits  brought  by  the  Price  Administra- 
tor under  Section  205(e)  of  the  Emergency  Price  Control 
Act  of  1942  (56  Stat.,  23),  for  the  violation  of  a  regula- 
tion, order  or  price  schedule  prescribing  a  maximum  price 
or  maximum  prices  and  amounts  paid  to  the  United 
States  in  compromise  of  pending  or  contemplated  litiga- 


^In  discussing:  the  Chandler  Defense,  Congressman  Goodwin  de- 
scribed it  as  follows : 

"This  amendment  does  not  protect  the  wilful  violation  of 
the  regulations  or  the  man  who  fails  to  take  reasonable  pre- 
cautions, and  that  man  deserves  no  protection.  It  does  seek 
to  protect  the  merchant  who,  in  good  faith,  does  all  he  rea- 
sonably can  to  cooperate  and  he  ought  to  be  protected." 

"The  amendment  leaves  this  bill  thoroughly  effective  against 
the  dishonest  merchant  and  the  chisler,  but  protects  the  honest 
merchant  from  being  penalized  for  an  honest  mistake."  (90 
Cong.  Reg.  at  5886.) 

Similarly  Congressman  Gwynne  stated : 

"In  other  words,  if  he  could  show  that  he  had  cooperated 
honestly,  then  he  would  be  excused  from  the  penalty  but  would 
be  required  to  pay  the  overcharge."     (90  Cong.  Reg,  at  5887.) 


—15— 

tion  in  such  cases  were  not  deductible  from  gross  income 
for  Federal  income  tax  purposes.  I.  T.  3627  (1943), 
C.  B.  111.  No  differentiation  was  made  in  this  ruling 
between  the  innocent  and  the  willful  violator. 

In  several  of  the  early  cases,  the  Tax  Court  of  the 
United  States  disallowed  such  payments  as  ordinary  and 
necessary  business  expenses,  frequently  on  the  theory  that 
such  payments  constituted  penalties  for  violating  the  law; 
that  allowing  deductibility  of  the  penalty  would  mitigate 
the  penalty  and  hence  be  contrary  to  public  policy.  Thus 
in  Scioto  Provision  Company,  9  T.  C.  439  (1947),  the 
Court  disallowed  the  deduction  of  $7,709  paid  to  the 
OPA  in  settlement  of  a  claim  for  treble  damages  on 
account  of  alleged  over-ceiling  sales  of  meat  products. 
Similarly,  in  Garibaldi  &  Cuneo,  9  T.  C.  446  (1947),  the 
Tax  Court  again  disallowed  a  payment  (one  and  one- 
half  times  the  overcharges)  to  OPA  as  a  deduction. 

Then  came  the  Tax  Court's  decision  in  what  ultimately 
became  one  of  the  leading  cases  in  this  field,  namely, 
Jerry  Rossman  Corporation,  10  T.  C.  468  (1948).  In 
that  case,  a  converter  of  rayon  and  cotton  fabrics  found 
that  due  to  the  fact  that  actual  shrinkage  had  been  less 
than  the  tolerance  allowable,  it  had,  over  the  course  of 
nearly  a  year,  made  overcharges  amounting  to  slightly 
in  excess  of  $3,000  on  net  sales  of  over  $1,680,000. 
Upon  discovering  this  fact,  the  taxpayer  made  a  volun- 
tary disclosure  to  OPA  and  paid  the  amount  of  the  over- 
charge. The  Tax  Court  (with  seven  Judges  dissenting) 
disallowed  the  deduction.  The  case  was  appealed  to  and 
ultimately  reversed  by  the  Second  Circuit.  However, 
before  the  Second  Circuit  Court's  decision  was  handed 
down,    the   Tax   Court   decided   the   additional    cases    of 
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Nazareth  Mills,  Inc.,  8  T.  C.  M.  164  (1949);  New 
Orleans  Motor  Company,  Inc.,  8  T.  C.  M.  643  (1949); 
and  National  Brass  Works,  Inc.,  8  T.  C.  M.  286  (1949) 
(reversed  and  remanded,  182  F.  2d  526  (C.  C.  A.  9, 
1950)),  all  on  the  authority  of  its  own  prior  decisions 
discussed  above.  The  National  Brass  case  was  appealed, 
and  this  Court's  opinion,  182  F.  2d  526,  has  been  a  land- 
mark case  on  this  subject. 

Rossman  and  National  Brass  Cases  and 
Subsequent   Developments. 

The  circuit  courts  reversed  the  Tax  Court  in  both  the 
Jerry  Rossman  and  National  Brass  Works  cases.  In 
Jerry  Rossman,  the  Second  Circuit,  175  F.  2d  711  (C.  C. 
A.  2,  1949)  in  an  opinion  written  by  Judge  Learned 
Hand,  held  that: 

(1)  Payment  of  an  overcharge — at  least  to  the  extent 
of  single  damages  as  distinguished  from  treble  damages 
— is  not  a  "penalty"  whether  paid  to  the  purchaser  or 
to  the  OPA. 

(2)  Even  assuming  such  a  payment  is  a  penalty,  not 
all  penalties  are  nondeductible.  Deduction  is  denied  only 
when  allowance  of  the  deduction  would  frustrate  sharply 
defined  public  policies. 

(3)  Acceptance  by  OPA  of  single  damages  is  "posi- 
tive and  compelling"  evidence  that  the  Administrator 
himself,  felt  that  the  taxpayer  had  acted  in  good  faith 
and  had  taken  practicable  precautions  to  avoid  violation, 
and  his  action,  standing  alone,  should  be  accepted  as  suffi- 
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cient  evidence  that  allowance  of  the  deduction  would  not 
"frustrate"  any  ''sharply  defined"  policies  of  the  Emer- 
gency Price  Control  Act  of  1942. 

Next  came  this  Court's  reversal  of  the  Tax  Court's 
decision  in  the  National  Brass  Works  case,  182  F.  2d 
526  (1950).  The  Tax  Court  had  disallowed  a  deduction 
for  an  amount  paid  to  the  OPA  in  compromise  of  an 
admitted  price  violation  in  the  sale  of  certain  non-ferrous 
castings.  These  violations  had  been  discovered  by  OPA 
investigators.  This  Court  reversed  and  remanded,^  for 
further  proceedings  in  conformity  with  its  opinion  (part 
of  which  is  quoted  at  the  end  of  this  section)  that  courts 
must  look  beyond  the  mere  payment  to  the  circumstances 
which  gave  rise  to  the  violation  in  an  effort  to  determine 
whether  it  was  willful,  resulting  in  non-deductibility  or 
non-willful,   resulting  in  allowance  of  the  deduction. 

The  rules  of  law  announced  in  the  Jerry  Rossman 
and  National  Brass  cases,  i.e.,  of  allowing  a  deduction 
where  it  appears  that  the  violation  was  made  under  cir- 
cumstances which  are  inconsistent  with  an  intent  to  violate 


^On  remand,  the  Tax  Court  held  a  further  hearing  and  found 
that  the  price  regulation  involved  required  taxpayer  to  reduce  its 
price  lJ/2^  per  pound;  that  it  had  consulted  its  own  counsel,  who 
advised  that  prices  should  be  so  reduced ;  and  that  in  disregard  of 
its  own  counsel's  advice  taxpayer  "*  *  *  purposely,  deliberately, 
and  knowingly  failed  to  comply  with  the  price  regulation."  16 
T.  C.  1055.  The  court  held  that  to  allow  the  deduction  in  these 
circumstances  would  frustrate  the  Price  Control  Act  and  hence  dis- 
allow it.  On  a  second  appeal,  this  Court  held  that  in  view  of  the 
evidence  adduced  on  remand,  the  Tax  Court's  second  decision  was 
not  clearly  erroneous,  and  affirmed  it.  National  Brass  Works,  Inc. 
V.  Commissioner  of  Internal  Revenue ,  205  F.  2d  104  (1953). 
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the  law  and  inconsistent  with  a  lack  of  due  care  to 
conform  to  the  law,  have  been  followed  by  all  of  the  cases 
decided  since.^''  Thus  the  First^  and  Fourth^  Circuit  Courts 
have  allowed  deductions  in  two  fairly  recent  cases.  The 
Tax  Court, '^  several  United  States  District  Courts^  and 


--''Appellee  does  not  mean  to  imply  that  all  subsequent  cases  have 
allowed  deductions.  There  have  been  some  notable  exceptions,  such 
as  the  following:  Ilcnrx  Ji'attcrson  Hotel  Co.,  15  T.  C.  902 
(1950).  affirmed  194  F.  2d  539,  CCA.  6  (1952),  where  taxpayer 
"*  ♦  *  offered  no  explanations  whatsoever  as  to  the  reasons  for 
the  overcharges.  *  *  *"  15  T.  C.  at  906;  J^Valtcr  Norzvood 
Estate,  11  T.  C.  M.  524  (1952),  where  the  overcharges  for  hotel 
rooms  were  made  in  direct  violation  of  a  preliminary  injunction 
issued  by  the  United  States  District  Court  and  no  testimony  was 
offered  as  to  the  cause  of  the  overcharges ;  Alnior  Dress  Co.,  Inc., 
11  T.  C.  M.  957  (1952),  where  the  taxpayer  continued  to  violate 
the  regulations  after  an  injunction  had  been  entered  against  it; 
Julian  Lcntin,  23  T.  C.  112  (1954),  where  the  United  States  Dis- 
trict Court  had  made  a  prior  (to  the  Tax  Court  case)  judicial 
determination  (in  the  O.  P.  A.  suit)  that  the  violation  for  which 
the  payment  was  made  was  willful;  Hull  Senator  Co.,  13  T.  C.  M. 
1005  (1954),  where  the  taxpayer  paid  in  settlement  one  and  one- 
half  times  the  amount  of  the  overcharges;  and  Ncuirozv  Bros.  Inc. 
V.  United  States  of  America,  125  F.  Supp.  604,  D.  C.  Mass. 
(1954),  where  the  taxpayer  had  paid  treble  damages  and  its  atti- 
tude was  so  flagrant  that  the  O.  P.  A.  recommended  suspension  of 
its  right  to  deal  in  rationed  sugar  for  a  period  of  three  months. 

^Commissioner  v.  Pacific  Mills,  207  F.  2d  177,  C.  C.  A.  1 
(1953),  affirming  the  Tax  Court's  decision,  17  T.  C.  705  (1951). 
The  Commissioner's  original  non-acquiescence  in  the  Tax  Court's 
decision  has  been  withdrawn,  and  acquiescence  indicated.  1954-12 
I.  R.  B.  3. 

^American  Brezvery,  Inc.  v.  United  States  of  America,  223  F.  2d 
43,  C.  C.  A.  4  (1955). 

''Philip  E.  Ludtfig,  13  T.  C.  M.  471  (1954)  ;  Klinck,  11  T.  C.  M. 
1224  (1952);  Michael  Markovits,  11  T.  C.  823  (1952);  Albert  C. 
Drucker,  11  T.  C.  M.  680  (1952);  Paris  Mfg.  Co.,  10  T.  C.  M. 
1064  (1951),  Government's  appeal  to  C.  C.  A.  1  dismissed  {nolle 
pros),  April  14,  1952;  and  Farmer's  Creamery  Co.  v.  Fredericks- 
burg, Va.,  14  T.  C.  879  (1950),  and  the  Commissioner  lias 
indicated  his  acquiescence  in  the  O.  P.  A.  deduction  portion  of  the 
decision.    1954-20  I.  R.  B.  4. 

niarantc  v.  Yoke,  \U  F.  Supp.  536,  D.  C.  N.  D.  W.  Va. 
(1953)  ;  Stinson  &  Dicketisheets,  Inc.  v.  United  States,  D.C.  NJ., 
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the  United  States  Court  of  Claims^  have  also  allowed  de- 
ductions in  a  number  of  cases  involving  a  variety  of  fac- 
tual situations. 

So  compelling  has  been  the  effect  of  the  Rossman  and 
National  Brass  decisions,  and  those  which  have  followed, 
that  the  Commissioner  of  Internal  Revenue  himself  has 
relented  from  his  prior  ruling  discussed  above  and  adopted 
the  rationale  of  the  Courts.  Thus,  during  1954  he  issued 
a  new  ruling  on  this  subject,  modifying  his  prior  1943 
ruling,  which  new  ruling  provides  in  part  as  follows: 

"Upon  reconsideration  of  this  question,  in  the  light 
of  the  above-cited  courts  decisions,  it  is  held  that 
payments  made  to  the  United  States  for  violation  of 
the  Emergency  Price  Control  Act  of  1942,  56  Stat. 
23,  34,  Office  of  Price  Administration  regulations, 
orders,  or  price  schedules,  are  deductible  as  business 
expenses,  under  section  23(a)(1)(A)  of  the  Internal 
Revenue  Code,  if  the  taxpayer  proves  that  the  viola- 
tion was  neither  willful,  intentional,  nor  the  result 
of  the  failure  to  take  practical  precautions. 

I.  T.  3627,  C.  B.  1943,  111;  I.  T.  3630,  C.  B.  1943, 
113;  I.  T.  3799,  C.  B.  1946-1,  56;  and  I.  T.  3800, 
C.  B.  1946-1,  82,  are  hereby  modified  to  the  extent 
inconsistent  with  the  views  expressed  herein."  (Rev. 
Rul.  54-204,  1954-1  I.  R.  B.  50-51.) 


March  26,  1953,  1954  C.  C.  H.  par.  9428;  Woods  Cross  Canning 
Co.  V.  Korih,  D.  C.  Utah,  Jan.  20,  1953,  1953  C.  C.  H.  par.  9200; 
Maicr  Brczving  Co.  v.  United  States.  D.C.  S.D.  Cal.  CD.,  No. 
12534-C,  Jan.  31,  1952,  1952  C.  C.  H.  par.  9208;  Utica  Knitting 
Co.  V.  Shaiighnessy,  100  F.  Supp.  245,  D.C.  N.D.  N.Y.  (1951). 

"^Hershey   Creamery   Co.   v.    United   States,    101    F.    Supp.    877 
(1952). 
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We  fail  to  find  this  ruling  even  mentioned  in  Appel- 
lant's Brief. 

The  state  of  the  law  on  this   subject  at   the  present 

time  can  be  best  summarized  in  the  language  of  this  Court, 

as  follows : 

''It  seems  to  us  that  allowance  of  the  sum  paid  to 
the  government  may  be  allowed  as  a  business  deduc- 
tion when  the  overcharge  has  been  innocently  and 
unintentionally  made  and  not  made  through  an  un- 
reasonable lack  of  care.     *     *     * 

Where  the  payment  has  been  made  in  circumstances 
which  are  inconsistent  with  intention  to  violate  the 
Act  and  inconsistent  with  a  lack  of  due  care  to 
conform  to  the  law  it  would  be  an  ordinary  and 
necessary  expense.  Allowance  of  the  deduction  in 
these  circumstances  could  not  frustrate  the  enforce- 
ment of  the  Act."  {National  Brass  Works,  Inc.  v. 
Commissioner  of  Internal  Revenue,  182  F.  2d  at 
530  and  531.) 

We  shall  now  proceed  with  a  review  of  the  evidence 
in  this  case  in  an  effort  to  determine  whether  the  District 
Court's  findings  and  conclusions  that  the  alleged  violation 
here  involved  were  made  under  circumstances  which  are 
inconsistent  with  intention  to  violate  the  Act  and  incon- 
sistent with  a  lack  of  due  care  to  conform  to  the  law,  are 
supported  thereby  and  are  not  "clearly  erroneous." 
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The  Evidence  Abundantly  Supports  the  District 
Court's  Findings  and  Conclusions  and  Establishes 
That  They  Are  Not  Clearly  Erroneous;  the  Ad- 
ministrative Acceptance  of  Single  Damages  Is 
Positive  and  Compelling  Evidence  Supporting  De- 
ductibility. 

Appellee  contends  that  the  following  uncontradicted 
evidence  establishes  that  the  District  Court's  findings  of 
fact  and  conclusions  of  law  are  amply  supported  and  are 
not  "clearly  erroneous."'^* 

Confusion  Over   Ceiling  Price. 

The  general  maximum  price  regulation,  which  was 
issued  on  April  28,  1942,  fixed  the  price  at  which  Appel- 
lee could  sell  its  products  at  the  same  price  at  which  it 
had  sold  them  during  the  month  of  March,  1942.  [Ex. 
16,  p.  1.]  Since  Appellee  had  not  sold  fancy  light  meat 
tuna  during  March,  1942,  it  was  required,  under  GMPR, 
to  adopt  as  its  ceiling  price  for  that  commodity  the  price 
which  was  charged  during  that  period  by  its  nearest 
competitor.  There  was  considerable  dispute  and  con- 
fusion among  Appellee's  officials  as  to  who  was  its  near- 
est competitor.  John  V.  Morris,  general  counsel  of 
Appellee,  was  consulted  about  which  company  would  be 
Appellee's  nearest  competitor.    [R.  111.]     He  advised  M. 


"^^Rule  52(a)   of  the  Federal  Rules  of  Civil  Procedure  provides 
in  part  as  follows : 

"*  *  *  Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to  the  oppor- 
tunity of  the  trial  court  to  judge  of  the  credibility  of  the 
witnesses.     *     *     *" 

Where  there  is  sufficient  evidence  to  sustain  findings  which  the 
District  Court  made  adverse  to  the  position  of  Appellant  on  various 
questions  of  fact,  the  judgment  will  be  affirmed  on  appeal.  (Rose 
V.  United  States,  188  F.  2d  474  (C.  C.  A.  9,  1951). 
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J.  Bogdanovich,  Appellee's  president,  that  Van  Camp  Sea 
Food  Company  was  not  comparable  and  that  other  packers 
like  *'*  *  *  Coast  Fishing  Company  in  Wilmington, 
which  is  a  few  miles  from  their  plant  in  the  same  harbor, 
or  West  Gate  Seafood  in  San  Diego,  due  to  their  size  and 
due  to  our  size,  and  tuna  packing,  would  be  more  com- 
parable or  nearer  competitors  of  ours."  [E..  114.]  More- 
over, he  advised  that  Appellee  could  sell  its  fancy  light 
meat  tuna  through  High  Seas  Tuna  Packing  Company  of 
San  Diego,  which  was  under  common  control  with  Ap- 
pellee, at  a  ceiling  price  of  $14.00  per  case,  which  had 
been  fixed  by  the  OPA.  [R.  92,  114-115,  209-210.] 
Appellee's  president  rejected  these  suggestions  because 
*'*  *  *  he  didn't  want  to  profiteer  *  *  *."  [R.  116.] 
On  the  contrary,  he  accepted  the  suggestion  of  Mr.  A.  T. 
Williams,  Appellee's  sales  manager,  and  used  as  Appel- 
lee's ceiling  the  $11.00  price  which  was  that  used  by  Van 
Camp  Sea  Food  Company,  admittedly  the  lowest  price 
in  the  industry.^    [R.  Ill,  164-165,  173-174.] 

In  this  connection  it  must  be  remembered  that  we  are 
dealing  with  a  time  (the  Summer  and  Fall  of  1942)  when 
OPA  was  very  new  to  industry.  There  were  grossly 
inequitable  situations  resulting  from  GMPR  which  were 
recognized  by  everyone,  including  OPA  officials.  [R. 
80-81.]  Steps  were  being  taken  to  remedy  these  inequi- 
ties.    [R.  165-167.]     So  far  as  tuna  was  concerned,  prices 


^Van  Camp  sold  very  little  fancy  light  meat  tuna,  and  concentrated 
on  other  products  primarily  so  that  their  "*  *  *  profitable 
business  on  products  from  tuna  livers  and  oils,  which  has  grown 
to  an  extent  which  might  even  cause  them  to  lose  interest  in 
possible  profits  on  canned  tuna.  A  very  low  ceiling  on  canned 
tuna  might  not  discommode  Van  Camp  but  might  be  harmful  to 
other  canners  who  did  not  have  the  foresight  to  develop  a  business 
on  the  livers  and  oils  from  tuna."     [R.  207.] 
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upon  the  same  product  at  the  same  time  ranged  from  a 
low  of  $11.00  to  a  high  of  $14.00,  or  more.  [R.  92.] 
That  these  inequities  existed  was  recognized  in  the  State- 
ment of  Considerations®  accompanying  the  issuance  of 
Regulation  299  on  January  7,  1943,  when  the  price  of 
fancy  light  meat  tuna  was  fixed  at  $12.00  per  case. 

Economic  Dilemma. 

While  Appellee  was  attempting  to  sell  its  canned  tuna 
at  the  lowest  fixed  ceiling  price  in  the  industry  as  a  result 
of  its  own  conservative  interpretation  of  GMPR,  the  cost 
of  its  raw  fish  was  steadily  and  rapidly  rising  since  no 
ceiling  prices  were  fixed  upon  the  price  of  raw  fish  by 
GMPR.  For  instance,  pursuant  to  an  inquiry  Appellee 
advised  Mr.  Charles  W.  Triggs,  Chief  of  the  Fish  and 
Seafood  Division  of  the  OPA  in  Washington,  that  its 
prices  for  yellowfin  (tuna)  had  risen  from  $160.00  per 
ton  at  the  beginning  of  the  season  in  1942  to  $210.00  per 
ton  in  August.  [R.  208-209.]  This  admittedly  inequit- 
able situation  was  recognized  early  and  finally  remedied 
(some  six  months  or  so  after  the  alleged  violation  here 
involved)  by  Regulation  No.  366,  issued  on  April  13, 
1943,  which  fixed  the  price  of  fresh  tuna.  In  the  State- 
ment of  Considerations  which  accompanied  the  issuance 


^Therein  it  was  stated : 

"*  *  *  Because  of  the  rapidly  rising  market  and  the  fact 
that  in  March  canners  were  closing  out  their  previous  season's 
pack,  the  ceiling  prices  established  by  various  canners  under 
the  General  Maximum  Price  Regulation  vary  widely.  Listed 
ceilings  reported  to  OPA  for  Standard  White  Meat,  for  ex- 
ample, show  a  range  of  from  $20  to  $24  per  case ;  Fancy  Light 
Meat  from  $21  to  $28  per  case."  (Emphasis  supplied.)  [Ex. 
24,  p.  7.] 
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of  that  Regulation,  the  rapidly  rising  price  of  raw  fish 
was  confirmed.^" 

Production  Urged. 

We  are  also  dealing  with  a  time,  during  the  latter  part 
of  1942,  when  all  canners  were  being  urged  to  produce 
and  distribute  as  much  of  their  product  as  possible  be- 
cause of  the  growing  needs  of  the  civilian  economy  and 
the  armed  forces.  Thus,  in  a  letter  dated  November  16, 
1942,  Appellee  advised  the  OPA  that  it  was  relying  upon 
a  statement  made  by  Secretary  Wickard  at  a  meeting 
which  was  attended  by  Appellee's  sales  manager  in 
Washington,  on  May  8,  in  which  the  Secretary  was  quoted 
as  saying: 

"*  *  *  'We  know  that  there  are  many  errors  in 
the  General  Maximum  Price  Regulation.  We  know 
there  are  many  inequalities.  We  know  that  the  order 
zvas  hastily  prepared  and  that  many  canners  will  be 
discriminated  against  and  that  many  will  be  treated 
unfairly.  Therefore  we  must  concern  ourselves  and 
continue  working  to  the  end  that  these  inequalities  be 
eliminated.  We  want  production  and  we  do  not  zuant 
anything  in  this  regulation  to  retard  production.' " 
(Emphasis  supplied.)     [R.  214.] 


^"Therein  it  was  stated: 

"By  the  end  of  1941,  yellowfin  was  bringing^  $130.00  per 
ton.  Early  in  1942  the  price  jumped  to  $160.00,  and  by  the 
end  of  the  season  the  price  had  advanced  to  $190.00.  In- 
cluding bonuses  paid  fishermen,  the  1942  year  ended  with 
an  average  price  of  $200.00.    *    *    *"    [Ex.  25,  p.  4.] 
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This  statement  of  Secretary  Wickard  was  also  considered 
by  Appellee's  legal  counsel  when  he  advised  the  course  of 
action  which  gave  rise  to  the  alleged  violation/^ 

This  need  for  production  was  also  confirmed  in  the 
Statement  of  Considerations  issued  by  the  Office  of  Price 
Administration  at  the  time,  April  13,  1943,  it  fixed  the 
price  of  fresh  tuna  fish." 

Negotiations  With  OPA  Officials. 

Faced  with  the  dilemma  of  the  lowest  ceiling  in  the 
industry,  rapidly  rising  prices  of  raw  fish,  and  the  pro- 
nouncements urging  production  discussed  above,  Appellee, 
through  its  sales  manager,  A.  T.  Williams,  conducted 
extensive  negotiations  with  OPA  officials  seeking  relief 
from  its  intolerable  position,     Mr.   Charles   W.   Triggs, 


^^In  this  connection  Mr.  Morris  testified : 

"A.  We  were  always  reading  about  pronouncements.  I 
have  in  mind  now  one  pronouncement  that  was  brought  back 
to  my  attention  in  the  correspondence  that  I  think  was  just 
introduced  in  evidence,  a  statement  to,  I  believe,  Doc  Williams 
and  these  other  people,  and  they  were  gathered  in  Washington 
at  a  meeting  by  Secretary  Wickers  [sic]  to  the  respect  that 
these  regulations  were  hastily  drawn ;  that  they  were  recognized 
to  be  imperfect ;  that  they  were  subject  to  correction. 

"The  Witness :  And  that  there  would  be  many  inequalities, 
or  words  to  that  effect,  that  many  canners  would  be  hurt,  that 
these  would  be  eliminated  or  worked  out  as  time  went  on. 
And  that  we  could  not  let  these  inequalities  stand — or  these 
regulations  stand  in  the  way  of  production — which  led  me  to 
believe  that  OPA  would  correct  anything  that  was  wrong, 
because  that  was  the  pronouncement  from  there."  fR.  120- 
121.] 

^^Therein  it  was  stated : 

"The  armed  forces  this  year  are  vitally  interested  in  obtain- 
ing canned  tuna.  Stability  in  the  market  at  this  time  is  man- 
datory. It  now  appears  that  60  per  cent  and  possibly  more 
of  the  tuna  pack  will  be  acquired  for  the  armed  forces.     Con- 
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who  was  at  that  time  Chief  of  the  Fish  and  SeaFood 
Division  of  the  OPA  in  Washington,  testified  as  follows: 

"During-  that  summer  [1942]  Mr.  Williams  came 
to  Washington.  We  discussed  their  situation  and 
there  was  some  talk  about  prices  that  they  might 
be  entitled  to,  and  I  think  that  at  least  four  or  five 
times  Mr.  Williams  must  have  seen  me  before  the 
regulation — the  new  regulation  went  into  efifect." 
[R.  157.] 

"And — pardon  me — he  also  telephoned  numerous 
times  from  Terminal  Island  to  see  if  we  were  going 
to  get  out  the  regulation."    [R.  158;  see  also  164.] 

In  addition,  the  record  discloses  several  items  of  corres- 
pondence between  Appellee  and  the  OPA  regarding  the 
ceiHng  prices  on  tuna.    [See  Exs.  2  to  10;  R.  200-219.] 

During  these  negotiations  Appellee  was  led  to  believe 
that  it  was  entitled  to  an  increase  in  its  ceiling  price. 
Triggs  testified: 

"Mr.  Grady:  *Q.  Was  it  your  opinion  after 
talking   with   Mr.    Williams   and    investigating   their 


tracts  may  be  entered  into  with  some  degree  of  certainty  now 
that  canners'  prices  will  not  be  changed  by  reason  of  uncon- 
trolled prices  for  the  raw  product. 

**♦*♦♦**** 

"Having  already  established  prices  for  canned  tuna  which 
bears  (sic)  a  proper  relationship  with  the  prices  fixed  in  this 
Regulation  for  the  fresh  fish,  there  should  no  longer  be  any 
uncertainty  or  unrest  in  any  part  of  the  entire  industry.  Pro- 
ducers, canners  and  distributors  have  fair  ceiling  prices  on 
which  to  operate  their  businesses.  This  in  itself  should  en- 
courage peak  production,  particularly  since  the  history  of  the 
industry  discloses  that  disharmony  created  over  price  quarrels 
has  been  a  most  disturbing  factor.  After  the  armed  forces 
have  been  supplied  their  quotas,  civilians  will  be  able  to  pur- 
chase tuna  at  the  same  prices  now  being  paid.  *  *  *." 
[Ex.  25,  p.  5.] 


ceiling  prices  that  their  ceiling  prices  were  too  low 
and  some  rehef  should  be  given  to  them?' 

'A.     I  was  certainly  of  that  opinion. 

Q.  And  did  you  have  that  opinion  in  the  summer 
of  1942?     A.     In  the  summer  of  1942. 

Q.  Yes.  Did  you  so  state  to  Mr.  Williams  ?  Did 
you  advise  Mr.  Williams  that  the  prices  were  too 
low  or  did  you  agree  with  Mr.  Williams  that  their 
ceiling  prices  were  too  low?' 

******** 

'A.  I  didn't  advise  him.  I  agreed  with  him  that 
the  prices  were  too  low. 

Q.  That's  what  I  mean.  Having  determined  in 
the  summer  of  1942  that  the  ceiling  prices  of  French 
Sardine  Company  with  respect  to  canned  tuna  were 
too  low,  what  steps  did  you  take  or  were  taken  by 
the  OP  A  to  alleviate  that  situation? 

A.  No  steps  were  taken  that  would  alleviate  that. 
That  is,  nothing  was  done  until  the  new  regulation 
came  out.  Consideration  was  given  to  the  situation 
through  the  summer  and  fall  of  1942,  but  owing  to 
the  amount  of  work  that  we  had  getting  out  other 
regulations,  amendments  and  so  forth,  we  did  not 
have  the  staff  to  get  out  a  tuna  regulation  until — the 
record  shows — January  13th;  but  it  was  well  known 
through  the  latter  part  of  the  summer  of  1942,  not 
only  by  myself  but  by  members  of  the  staff,  that  we 
had  to  have  a  higher  level  of  prices  which  in  addition 
— outside  of  tuna  would  apply  to  other  commodities 
as  well,  such  as  I  stated  before  on  salmon.'  "  [R. 
165-167.] 

"A.  In  August  1942  we  [Triggs  and  Williams] 
discussed  what  was  doing  on  other  canned  fish,  and 
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I  am  quite  sure  I  left  the  impression  zvith  him  that 
they  would  be  entitled  to  an  increase  in  price  because 
I  felt  sure  zve  were  going  to  establish  a  higher  price 
— in  fact,  I  knew  zve  were — establish  a  higher  price 
than  $11;  and  even  if  it  was  based  on  the  average 
of  the  various  canners  it  would  be  not  only  $12  but 
I  think  higher  than  $12.  So  that  was  the  reason 
why  I  would  have  discussed  with  him  the  possibiHties 
of  an  increase  in  price."  (Emphasis  suppHed.)  [R. 
172.] 

"  'Q.  By  Mr.  Mackay :  Well,  under  those  cir- 
cumstances is  it  fair  to  deduce  from  your  testimony 
that  the  industry  was  reasonable  in  its  expectation 
that  a  higher  price  would  be  fixed?' 

'The  Witness:  I  think  that  would  depend  largely 
upon  the  members  of  the  industry.  A  canner  who 
was  fortunate  to  have  a  high  ceiling  price  under 
general  max  would  not  be  so  anxious  I  think  to  see 
the  regulation  of  [sic'\  a  canner  who  had  a  low  ceil- 
ing price."    [R.  174-175.] 

Moreover,  new  dollar  and  cents  ceiling  prices  were 
actually  fixed  on  several  canned  fish  products  during  the 
late  Summer  and  Fall  of  1942^  by  issuance  of  the  follow- 
ing regulations: 


Regulation 

No. 

Date 
July    23,  1942 

Product 
Maine  Sardines 

Ex.  No. 

184 

17 

209 

Aug.  31,  1942 

California  Sardines 

18 

247 

Oct.    24,  1942 

Domestic  Canned  Crabmeat 

20 

252 

265 

Oct.    30,  1942 
Nov.    9,  1942 

Vinegar  Cured  Herring 
Salmon 

21 
22 

277 

Nov.  28,  1942 

Mackerel 

23 
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The  ceiling  prices  fixed  by  these  regulations  were  higher 
than  the  lowest  ceilings  under  GMPR.  For  instance,  Regu- 
lation No.  209,  effective  August  31,  1942,  fixed  the  prices 
at  which  Appellee  was  entitled  to  sell  its  sardines  at 
figures  which  averaged  20.9%  higher^^  than  the  ceiling 
price  which  Appellee  had  had  under  GMPR.  [R.  42, 
144.] 

Increased   Inventory  and  Low  Cash   Position. 

While  awaiting  the  new  anticipated  dollar  and  cents 
ceiling  prices  on  canned  tuna,  Appellee  accumulated  a 
rather  large  inventory  with  a  value  of  over  a  half  million 
dollars.  [R.  216.]  During  the  last  week  in  August  and 
the  first  three  weeks  of  September,  1942,  Appellee  shipped 
about  40  carloads  of  canned  tuna  without  invoicing  it. 
[R.  205.]  Toward  the  end  of  September  Appellee's  cash 
position  became  relatively  low.  Whereas  Appellee's  cash 
expenditures  averaged  approximately  $235,000.00  per 
week  during  the  sardine  season  months  of  October 
through  December,  Appellee  had  on  hand  cash  in  the 
amount  of  $144,919.07  as  of  September  24,  1942,  i.e., 
less  than  a  week's  supply  to  pay  plant  payroll,  trade  ac- 
counts, fishermen  accounts  and  other  cash  requirements. 
[Ex.  33.]  5 


^^Since  Triggs  cited  these  new  regulations  as  examples  of  what 
could  be  expected  to  be  done  on  tuna,  i.e.,  that  additional  costs  were 
to  be  reflected  in  the  new  dollar  and  cents  ceilings,  it  would  appear 
that  appellee  was  again  conservative  in  selling  its  tuna  at  $12,  an 
increase  of  only  $1,  whereas  a  20.9%  increase  would  have  war- 
ranted an  increase  of  $2.30,  i.e.,  to  $13.30  per  case.     [R.  158,  173.] 
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The  Alleged  Violation. 

Faced  with  this  situation,  i.e.,  a  large  inventory,  40 
carloads  of  tuna  shipped  but  not  invoiced,  a  critically 
low  cash  position,  and  expecting  a  new  dollar  and  cents 
ceiling  price  to  be  issued  "momentarily,"  Appellee  was 
forced  to  take  some  action  in  the  latter  part  of  Septem- 
ber, 1942,  to  prevent  financial  disaster  and  "complete 
liquidation."  [R.  198,  205,  210.]  Accordingly,  acting 
upon  the  advice  of  its  counsel^*  [R.  120]  it  invoiced  its 
brokers  and  placed  the  following  notation  upon  the  in- 
voices : 

"  'Please  remit  in  accordance  with  this  invoice.  If 
O.P.A.  fails  to  promulgate  an  order  stabilizing  or 
equalizing  prices  on  the  products  covered  on  or  be- 
fore October  31st,  we  agree  to  revert  back  to  our 
March  ceilings,  which  are  $1.00  per  case  less  on 
48/3^s  and  $2.00  per  case  less  on  48/ls,  and  will 
refund  you  accordingly. 

French  Sardine  Company,  Inc.'  "    [R.  238.] 


^*In  the  second  Tax  Court  hearing  in  the  National  Brass  case 
the  court  found  that  the  taxpayer  acted  against  the  advice  of  coun- 
sel and  denied  the  deduction.  16  T.  C.  1051.  However,  the  Tax 
Court  has  also  held  that  acting  upon  the  advice  of  counsel  cona 
stitutes  taking  reasonable  precautions.  Thus  in  Philip  E.  Ludzvig, 
13  T.  C.  M.  471  (1954),  three  members  of  a  partnership,  who  con- 
sulted their  attorney  and  followed  his  advice  were  held  to  have 
taken  reasonable  precautions  to  avoid  violating  the  law  and  had  not 
intentionally  violated,  notwithstanding  the  amount  paid  in  settle- 
ment constituted  150%  of  the  amount  of  the  overcharges.  In 
declining  to  make  a  finding  that  the  violation  was  intentional  the 
court  stated : 

"♦  *  *  We  think  that  such  a  finding  is  precluded  by  the 
reliance  of  the  partners  on  the  advice  of  counsel  throughout 
the  period  of  regulated  prices.  The  evidence  shows  that  while 
the  partnership  was  restricted  as  to  the  selling  price  of  cofifee, 
there  was  no  control  over  the  amount  it  had  to  pay.  The  re- 
sultant squeeze  on  the  partnership  would  not,  of  course,  jus- 
tify a  violation  of  the  regulations,  but  the  partners  naturally 
sought  by  every  lawful  means  to  escape  from  this  economic 
dilemma.     *     *     *"     13  T.  C.  M.  at  p.  473. 
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Simultaneously,  Appellee  sent  a  mimeographed  notice  to 
all  of  its  brokers,  reciting  the  above  notation  and  advising 
them  to  bill  with  a  similar  notation  upon  their  invoices, 
and  also  advising  them  as  follows : 

"We  have  been  advised  many  times  direct  from  the 
Washington  office  of  O.P.A.  about  their  intent  to 
equalize  the  vast  differences  in  prices  between  can- 
ners.  We  have  been  repeatedly  told  that  we  may  ex- 
pect an  increase  on  the  low  ceilings  and  a  decrease 
of  the  high  ceilings. 

"When  on  August  26th,  the  O.P.A.  actually  took 
this  step  on  the  item  of  California  Sardines,  we  be- 
lieved that  similar  relief  would  be  forthcoming  shortly 
on  the  other  items.  However,  these  government  agen- 
cies have  so  many  angles  and  so  many  people  to 
please  or  placate  that  undue  delays  sometimes  arise. "^^ 
[R.  237.] 

On  that  same  day,  September  24,  1942,  Appellee  advised 
Mr.  Triggs  by  letter  of  the  action  it  was  taking  and  also 
sent  him  a  copy  of  its  notice  to  brokers.  [R.  168,  175, 
198,  205.]  Indeed,  there  is  substantial  evidence  to  indi- 
cate that  Triggs  gave  at  least  tacit  acquiescence  to  the 
action  taken  by  Appellee.     He  testified: 

"A.  Well,  I  might  have  made  the  statement  that 
I  would  support  anything  that  they  might  do  if  it 


^^It  is  significant  in  this  connection  that  Mr.  Triggs  testified  as 
follows : 

"Q.  By  Mr.  Mackay:  Mr.  Triggs,  was  the  delay  in  get- 
ting out  a  new  price  ceiling  regulation  caused  in  any  respect  by 
your  unwillingness  to  set  a  higher  ceiling  price  on  French 
Sardine  tuna? 

"A.  Not  at  all.  The  delay  was  entirely  caused  by  the 
amount  of  work  we  had  to  do  in  getting  out  various  regula- 
lations,  not  only  canned  fish  but  frozen  fish  and  fresh  fish. 
We  had  an  immense  amount  of  work,  a  limited  staflF,  and  it 
takes  quite  a  long  time  to  gather — it  did  take  quite  a  time 
to  gather  the  necessary  information  that  would  warrant  our 
establishing  the  regulation."      [R.   174.] 
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was  within  reason.  That  would  be  logical  for  me 
to  do.  Inasmuch  as  we  were  allowing  increased 
prices  on  other  canned  fish,  I  might  possibly  have 
made  the  statement  they  wouldn't  be  taking  any 
chances  or  something  of  that  kind. 

Q.     I   didn't  hear  you. 

A.  That  they  might  not  be  taking  any  great 
chances  in  raising  the  price  because  I  was  of  the 
firm  belief  that  they  were  in  a  bad  position."  [R. 
159.] 

Moreover,  Appellee's  counsel  (Mr.  Williams — sometimes 
referred  to  as  "Doc" — having  died  before  the  trial)  testi- 
fied as  follows : 

''*  *  *  /^nd  Doc's  contacts  with  Triggs,  his  phone 
calls  with  Triggs,  his  correspondence  with  Triggs — 
as  I  remember  it,  Doc  stating  as  to  what  Triggs  said 
to  him,  especially  with  respect  to  the  price  ceiling, 
and  that  we  thought — then  that  Doc  thought  that  it 
was  all  right  to  go  ahead  and  base  our  prices  at 
$12."    [R.  119.]''^ 


^^•■'The  Government  argues  that  Appellee  did  not  take  practicable 
precautions  since  it  should  have  formally  applied  for  a  price  ad- 
justiment  ruling  pursuant  to  the  provisions  of  Procedural  Regula- 
tion No.  1,  7  Fed.  Register  971  (pp.  18-19,  Brief  for  the  Appellant). 
This  argument  has  already  been  rejected  by  the  First  and  Fourth 
Circuit  Courts  of  Appeal.  In  the  Pacific  Mills  case,  the  First 
Circuit  Court  stated  in  part  as  follows : 

"*  ♦  *  we  do  not  see  how  it  can  be  said  that  practicable 
precautions  were  not  taken  because  an  advisory  ruling  was  not 
requested  unless  we  are  willing  to  say  that  'practicable  pre- 
cautions' means  every  precaution,  which  would  rob  the  phrase 
of  its  meaning,  for  either  there  would  have  to  be  resort  to 
Procedural  Regulation  1,  in  which  event  there  would  be  no 
violation,  or  else  there  would  automatically  be  a  failure  to  take 
'practicable  precautions.'  "      (207  F.  2d  at   183.) 

See,  also: 

American    Brezi'ery   v.    United    States,    223    F.    2d    43,    48 
(C.  C.  A.  4,  1955). 
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A  total  of  97,215  cases  were  billed,  as  Indicated  above, 
prior  to  the  time  Regulation  No.  299  was  issued  on  Jan- 
uary 7,  1943,  which  fixed  the  price  of  fancy  light  meat 
tuna,  basis  48/^ s  at  $12.00,  exactly  the  price  reflected 
in  Appellee's  invoices  to  its  brokers.  Subsequently  OPA 
claimed  that  there  was  a  violation  of  GMPR,  which  claim 
was  settled  in  May,  1943,  by  Appellee  paying  the  exact 
amount  of  the  overcharges  to  the  Treasurer  of  the  United 
States. 

The  Significance  of  the  Settlement. 

Appellee  contends  that  the  Administrator's  acceptance 
of  single  damages,  i.e.,  merely  the  amount  of  the  over- 
charge, in  lieu  of  treble  damages,  has  great  probative 
significance  in  this  case.  Judge  Learned  Hand  placed 
great  emphasis  upon  the  probative  efifect  of  such  a  settle- 
ment in  writing  the  Court's  opinion  in  the  Jerry  Rossman 
case.  In  discussing  whether  single  damages  are  deductible, 
whether  or  not  denominated  a  "penalty"  he  stated: 

"This  conclusion  leads  directly  to  the  third  ques- 
i  tion:  whether,  even  though  the  overcharge  was  a 
'penalty,'  its  allowance  as  a  deduction  would  'frus- 
trate' any  'sharply  defined  policies'  of  the  Emergency 
Price  Control  Act  of  1942.  It  is  impossible  to  find 
an  answer  in  general  terms;  indeed  any  answer  goes 
to  the  very  root  of  one's  theory  of  criminal  law. 
Happily,  in  the  case  at  bar,  we  are  not  left  to  specu- 
lation, for  we  have  an  answer  from  the  best  possible 
source — the  Administrator  himself.  *  *  *  j^ 
seems  to  us  that  we  should  accept  these  expressions 
as  evidence  that  in  cases  where  the  Administrator 
accepted  the  overcharge  as  sufficient,  it  did  not  'frus- 
trate' any  'sharply  defined'  policies  of  the  Emergency 
Price  Control  Act  of  1942."    (175  F.  2d  at  713-714.) 
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And  later  in  the  opinion  Judge  Hand  stated  further: 

"*  *  *  Third,  we  say  that  there  was  positive 
and  compelHng  evidence  that  to  allow  such  a  deduc- 
tion would  not  'frustrate'  the  policies  of  the  under- 
lying act.  *  *  *  The  practice  of  the  Adminis- 
trator was  to  accept  the  overcharge  as  adequate  com- 
pliance only  if  the  seller  had  both  acted  in  good 
faith,  and  had  taken  all  'practicable  precautions'; 
*  *  *.  *  *  *  ^Yie  Administrator's  consent  to 
accept  the  overcharge  showed  that  he  thought  that 
the  taxpayer  had  in  fact  used  adequate  care;  and  that 
was  enough.  We  do  not  say  that  his  decision  was 
final;  but  it  stands  uncontradicted,  and  it  was  the 
judgment  of  one  who  was  in  the  best  possible  posi- 
tion to  make  an  estimate."^®    (175  F.  2d  at  714.) 

In  the  instant  case  we  have  much  more  than  a  mere 
record  of  acceptance  of  single  damages  by  the  Admin- 
istrator. And  in  this  connection  it  is  significant  that 
Appellant's  brief  is  strangely  silent  upon  significant  por- 
tions of  this  evidence,  which  consists  of  the  decision  of 
the  local  enforcement  officials  in  Los  Angeles  and  the 
decision  and  testimony  at  the  trial  of  the  two  top  Govern- 


^^Judge  Hand's  suggestion  has  apparently  been  adopted  as  a 
matter  of  policy  by  the  government.  When  it  was  again  found 
necessary  to  impose  rigid  price  controls  on  the  economy  during 
the  Korean  War,  the  President  of  the  United  States  was  givf.n 
the  power  to  prescribe  the  extent  to  which  any  payment  made  to 
the  United  States  in  compromise  of  a  violation  of  price  ceilings 
shall  be  disregarded  in  determining  expenses  or  costs,  for  all 
purposes  including  computation  of  taxable  income.  Sec.  409 (i) 
of  the  Defense  Production  Act  of  1950,  50  U.  S.  C.  2109(d). 
By  Executive  Order  10161  (15  Fed.  Register  6105,  September  12, 
1950)  these  powers  were  delegated  to  the  Administrator  of  t  le 
Economic  Stabilization  Agency.  General  Order  No.  15  (17  Fe-d. 
Register  2994,  effective  April  5,  1952)  gives  to  the  Director  oi" 
Price  Stabilization  (who  is  in  a  position  quite  similar  to  that  of  the 
Administrator  in  the  instant  case)  the  power  to  determine  the  extent 
to  which  any  payment  made  on  account  of  a  violation  shall  be  dis- 
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ment  officials  in  Washington  responsible  for  fixing  the 
prices  of  tuna  and  enforcing  the  prices  fixed,  namely, 
Triggs  and  Herman  A.   Greenberg. 

First,  let  us  consider  the  settlement  effected  at  the 
local  (Los  Angeles)  level.  In  a  letter  to  Mr.  Triggs, 
dated  May  6,  1943,  Mr.  Williams  described  the  opinion 
of  the  local  officials  and  their  reasons  for  settling  the 
alleged  violation   for   single   damages,   thus : 

I"*     *     *     We  were  told  that  we  had  violated  the 
General    Maximum    Price    Regulations    although    it 
was  admitted  that  we  did  not  violate  the  intent  or 
purpose  of  the  act. 
I  Then  we  were  told  that,  in  view  of  the  extenuat- 

ing circumstances,  the  enforcement  agency  would  be 
lenient  to  the  extent  that  they  would  consider  the 
matter  closed  if  we  would  present  them  with  a  check 
in  favor  of  the  Treasurer  of  the  United  States  for 
the  exact  amount,  not  treble  damages,  of  what  they 
considered  the  excess  charges,  as  a  contribution  to 
the  war  efifort. 

*     *     *     We   were   told   that,    inasmuch   as   the 
matter  is  in  the  hands  of  the  enforcement  agency, 


regarded  for  tax  purpose  and,  through  the  National  Enforcement 
Commission,  to  certify  said  amount  to  the  Bureau  of  Internal 
Revenue.  General  Order  No.  18  (17  Fed.  Register  6925,  July 
29,  1952).  General  Disallowance  Order  1  (17  Fed.  Register  9934, 
effective  October  24,  1952)  sets  forth  the  criteria  for  determining 
whether  such  payments  shall  be  disallowed,  and  states  in  part: 

"Sec.  2(b)  *  *  *  Provided,  however,  that  the  amount 
so  paid  to  the  United  States  or  to  any  buyer  shall  not  he  dis- 
regarded for  any  purposes  or  to  any  extent  if  the  total  of  the 
amount  so  paid  (exclusive  of  attorney's  fees,  court  costs  or 
interest,  if  any)  does  not  exxecd  the  total  amount  of  the  over- 
charge or  overcharges  upon  which  such  liability,  right  of  action, 
suit,  or  judgment  was  based.     *     *     *"   (Emphasis  supplied.) 

The  Commissioner  of  Internal  Revenue  has  agreed  to  accept  the 
judgment  of  the  price  enforcement  authorities  for  tax  purposes. 
I.  T.  4105,  1952-2  C.  B.  9. 
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we  have  no  other  recourse  but  to  comply  with  their 
offer  of  settlement."    [R.  221-222.] 

In  compliance  with  OPA's  offer  of  settlement,  Appellee 

delivered  its  check  dated  May  20,   1943,  payable  to  the 

Treasurer  of  the  United  States,  which  was  sent,  together 

with  a  report  of  the  whole  matter,  to  Washington  for 

advice  as  to  whether,  under  the  facts  of  this  case,  single 

damages  should  be  accepted  in  view  of  the  Administrator's 

existing  policy.    In  Washington,  the  matter  was  handled 

personally  by   Herman   A.   Greenberg,   who   was   at   the 

time  the  Chief  of  Enforcement  of  the  Meat  and  Dairy 

Products  Branch.    [R.  70,  197.]    Mr.  Greenberg  testified 

at  the  trial  as  a  witness  called  on  behalf  of   Appellee. 

He  described  the  Administrator's  existing  policy  and  the 

Los  Angeles  official's  action  in  these  words: 

"*  *  *  as  a  strict  administrative  policy,  which 
we  adhered  to  at  that  time,  our  instructions  from 
the  Washington  office  to  our  regional  office  and 
district  offices  was  that  under  no  circumstances,  with 
one  exception,  would  less  than  treble  damages  be 
accepted  in  a  claim  by  the  administrator.  That  ex- 
ception was  where  we  were  satisfied  that  the  viola- 
tion was  innocent  and  inadvertent  and  non-willful. 
Only  in  that  case  were  they  to  accept  less  than  treble 
damages,    ****** 

Now  then,  with  that  policy  in  mind  it  was  neces- 
sary for  me  at  the  time  that  I  wrote  this  memo- 
randum to  make  a  decision.  The  Los  Angeles 
District  Office  of  the  OPA,  which  was  negotiating 
this  with  the  French  Sardine  Company,  realized  that 
it  could  not  accept  a  single  damage  settlement  under 
our    policy   unless    a    showing   of    inadvertence    and 
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nonwillf Illness  was  made;  and  it  was  for  that  reason 
that  the  Los  Angeles  District  Office,  which  had  nor- 
mally the  authority  to  settle  its  own  cases,  wrote  to 
Washington  to  get  permission  on  a  showing  of  the 
facts  to  settle  this  for  less  than  treble  damages — 
that  is,  single  damages — pointing  out  that  in  their 
opinion  this  was  a  nonwillful,  inadvertent  type  of 
violation."    [R.  77-78.] 

Next  let  us  examine  further  testimony  of  Herman  A. 
Greenberg.  He  was  the  person,  charged  with  the  respon- 
sibility of  enforcing  the  regulations  which  Triggs  issued. 
[R.  73.]  Here  was  the  man  who,  in  the  language  of 
Judge  Learned  Hand,  "*  *  *  was  in  the  best  possible 
position  *  *  *"  to  judge  whether  the  violation  was 
willful,  or  the  result  of  failure  to  take  practicable  pre- 
cautions.   This  is  what  Mr.  Greenberg  said: 

"The  Witness :  My  best  recollection  is  that  on 
receipt  of  this  memorandum  from  the  Los  Angeles 
District  Office  of  the  OPA  I  went  to  see  Mr.  Triggs 
and  asked  him  what  conversations  and  negotiations 
he  had  had  with  the  French  Sardine  Company.  He 
advised  me  generally  of  those  conversations  and 
showed  me  a  file  which  he  had  which  consisted  of 
written  communications  from  the  French  Sardine 
Company  from  which  all  these  facts  appeared — that 
is,  the  fact  that  the  company  had  been  caught  with 
a  very  low  ceiling  price  under  the  general  maximum 
regulations,  that  they  had  continued  to  can  tuna  but 
put  it  in  inventory  because  they  had  stated  they 
couldn't  afford  to  sell  at  their  ceiling  price  because 
of  the  increased  price  of  raw  tuna;  that  this  was 
going  on  for  a  long  period  of  time;  was  becoming 
burdensome  to  the  company;  that  they  inquired  of 
Mr.  Triggs  what  relief  they  could  have;   that   Mr. 
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Trigg's  assured  them  a  dollar  and  cent  regulation 
would  issue  and  that  probably  the  price  would  be 
in  the  neighborhood  of  $12  a  case;  that  nevertheless 
the  company  refrained  from  shipping  tuna  until 
finally  with  the  regulation,  the  dollar  and  cent  regu- 
lation not  issuing,  in  desperation  they  come  back  to 
Triggs  and  between  them  they  advised  the  Govern- 
ment wholly — 

The  Witness :  — that  the  French  Sardine  Com- 
pany kept  Mr.  Triggs  advised  and  suggested  to  him 
that  they  ship  this  tuna  at  $12  a  case  with  an  agree- 
ment with  their  customers  if  and  when  the  dollar 
and  cents  regulation  issued,  if  it  came  out  anything 
less  than  $12  they  would  refund  the  difference  to 
them. 

I  discussed  with  Mr.  Triggs  whether  he  had  those 
conversations  and  he  agreed  that,  generally,  he  had 
had  those  conversations;  he  was  very  much  in  sym- 
pathy with  the  position  of  the  company.  I  took  the 
position  myself — it  was  my  duty  to  make  a  decision, 
and  I  took  the  position  myself  that  the  company  had 
acted  aboveboard,  no  willfulness,  as  we  understood  it, 
willfulness  which  we  ran  into  in  great  number  in 
those  years,  and  which  consisted  of  fraud  of  one 
kind  or  another,  double  entry,  double  sets  of  books, 
cash  on  the  side  and  that  sort  of  thing,  but  this 
company  to  the  contrary  had  operated  absolutely  in 
the  open ;  and  that  they  had  discussed  their  matter 
with  a  person  who  has  ostensible  authority  for  the 
Government — that  is,  Mr.  Triggs.  Mr.  Triggs  is  a 
fine  gentleman.  And  that  they  then  proceeded  on 
the  basis  of  their  discussions  with  Mr.  Triggs,  and 
I  felt  that  this  fit  our  policy  of  innocence  and  inad- 
vertence,  that   the  company  did  what   it  could   and 
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reasonably  proceeded  the  way  it  did  as  a  general 
exception  to  our  rule  of  acceptance  of  single  dam- 
ages."    [R.  80-82.]^'^ 

Then,  too,  Mr.  Triggs  himself  had  a  firm  contempo- 
raneous opinion  in  respect  of  whether  the  alleged  viola- 
tion was  willful.    He  testified  as  follows: 

"A.  I  would  say  it  was  a  technical  violation.  I 
couldn't  say  it  was  a  willful  violation.  It  might  be 
a  technical  violation."    [R.  179.] 

Mr.  Triggs  was  shown  Appellee's  check  for  $97,215.00 
(representing  single  damages)  by  Mr.  Greenberg  in 
Washington  and  asked  whether,  in  his  opinion,  it  should 
be  accepted  or  whether  the  government  should  seek  treble 
damages.    He  testified: 

"O.  And  will  you  please  state  again  what  you 
said  when  you  were  shown  that  check?  A.  I  told 
— I  explained  the  circumstances  of  how  that  was 
received  by  the  government,  by  OPA  in  Los  Angeles, 
and  told  him  that,  knowing  what  I  did,  if  I  had  my 

(way  I  would  return  the  check  to  the  French  Sardine 
Company     *     *     *." 


i6a\Ye  are  not  left  to  Mr.  Greenberg's  present  recollection  of  the 
matter.  There  is  in  evidence,  as  Exhibit  No.  1,  an  official  memor- 
andum which  he  wrote  on  June  5,  1943,  contemporaneous  with  his 
decision.    That  memorandum  states  in  part  as  follows : 

"*  *  *  On  the  basis  of  Mr.  Triggs'  statement  to  us  it 
appears  that  there  is  a  substantial  reason  for  accepting  single 
damages.  He  claims  that  the  Company  had  a  fairly  low  ceiling 
under  the  GMPR  last  fall.  The  ceiling  was  $11  per  case  while 
competitors  ceilings  went  as  high  as  $17  per  case.  The  Com- 
pany was  in  constant  communication  with  the  Price  Division 
of  the  National  Office  requesting  relief  and  were  assured  that 
a  dollar  and  cent  regulation  which  would  give  them  relief  was 
to  be  issued  momentarily.     *     *     *"     [R.  198.] 
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'Q.  And  yon  made  that  statement  in  June  of 
1943?     A.     June   1943. 

Q.  Let  me  ask  you  this:  If  that  statement  you 
then  made  to  Mr.  Greenberg  was  based  upon  your 
conviction  at  that  time  as  Chief  of  the  Fish  Section 
that  there  had  been  no  violation  or  intention  of 
violation  of  the  law  or  regulations  by  the  French 
Sardine  Company?' 

'The  Witness:  I  based  that  on  the  knowledge 
that  I  had  received  and  knowing  that  the  French 
Sardine  Company  had  tried  to  go  along  with  OPA 
and  not  violate  and  knowing  what  the  price  of 
tuna — price  of  other  canners,  I  had  no  hesitancy  in 
stating  that  French  Sardine  Company  should  not 
be  prosecuted  for  violation  because  what  they  did 
was  really  open  and  above  board. 

Q.  By  Mr.  Mackay:  In  your  dealings  with  the 
French  Sardine  Company  during  1942  did  you  find 
anything  in  connection  with  this  ceiling  price,  any 
act  on  their  part  which  would  indicate  that  they 
did  not  want  to  come  along  and  not  co-operate  with 
the  Price  Administration  Office? 

A.     Not  at  all. 

The  fact  that  they  communicated  with  me  repeat- 
edly, called  me  on  the  phone,  and  Mr.  Williams 
visited  me  in  Washington,  my  office  there,  the  Office 
of  Price  Administration,  at  different  times,  assured 
me  that  there  was  no  effort  being  made  on  their 
part  to  violate.  I  was  conversant  with  what  was 
going  on."     [R.    170-172.] 

Thus  we  have  here  strong  expressions,  by  the  men 
primarily  responsible  for  administering  the  OPA  law 
and  regulations,  to  the  effect  that  the  alleged  violation 
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was  not  willful,  but  that  what  Appellee  did  was  in  a 
good  faith  attempt  to  comply  with  the  law.  Appellee 
suggests  that  this  evidence  strongly  supports  the  District 
Court's    findings   and   conclusions. 

The  Government  (on  pp.  22  to  25  of  Brief  for  the 
Appellant)  contends  that  the  administrative  determination 
to  accept  merely  the  amount  of  the  overcharge  is  not 
binding  upon  this  Court  and  does  not  bring  into  play 
the  doctrine  of  res  judicata.  Appellee  does  not  contend 
to  the  contrary.  Appellee's  contention  is  simply  that  such 
action  in  this  case  constitutes,  as  it  did  in  the  Jerry  Ross- 
man  case,  "*  *  *  positive  and  compelling  evidence 
that  to  allow  such  a  deduction  would  not  'frustrate'  the 
policies  of  the  underlying  act.  *  *  *"  (175  F.  2d  at 
714) ;  and  further,  that  the  administrative  determination 
is  significant  uncontradicted  evidence  which  this  Court 
may  consider  in  deciding  whether  the  lower  court's  find- 
ings are  "clearly  erroneous." 

The  government,  in  seeking  to  dilute  the  force  and 
probative  effect  of  the  Administrator's  action  in  this 
case,  relies  heavily  upon  George  Schaefer  &  Sons,  Inc. 
V.  Commissioner,  209  F.  2d  440  (C.  C.  A.  2,  1954).  In 
discussing  the  question  of  the  significance  of  the  admin- 
istrative settlement  in  that  case  the  Court  said  in  part, 
as   follows: 

"The  settlement  means  very  little  since,  at  the 
time  it  was  eflfectuated,  the  OP  A  had  expired  (on 
June  30,  1947—50  U.  S.  C.  Appendix,  §901),  and 
we  may  surmise  its  staff  of  lawyers  and  investi- 
gators had  been  disbanded.  On  that  account,  the 
investigation  necessary  to  prove  the  case  at  trial 
against  the  taxpayer  may  have  been  unavailable. 
*     *     *"     (209  F.  2d  at  441.) 
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The  settlement  involved  was  efifected  on  October  31, 
1947,  more  than  two  full  years  after  the  end  of  the  war 
and  also  long  after  OPA  had  been  discontinued." 

In  the  instant  case  the  exact  opposite  situation  pre- 
vailed. The  settlement  was  effected  on  May  20,  1943, 
when  OPA  was  in  full  bloom;  when  it  was  carrying  on 
a  most  vigorous  enforcement  program  to  make  object 
lessons  out  of  violators  for  the  purpose  of  deterring  others 
from  violating  the  Act.  In  this  connection  Mr.  Green- 
berg  testified  as  follows: 

*'*  *  *  The  war  was  going  badly  for  us  at 
that  time.  We  were  under  the  most  insistent  pressure 
at  the  time,  both  from  Congress  and  other  sources, 
to— 

The  Witness:  — to  enforce  these  regulations  vig- 
orously.  That  we  attempted  to  do.    *   *   *"    [R.  74.] 

"The  Witness:  At  that  time  in  1943,  as  I  said, 
we  were  under  instructions  to  proceed  very  vigor- 
ously in  the  enforcement  of  these  regulations,  and 
we  did  to  the  utmost  of  our  ability.  *  *  *"  [R. 
76.] 

In  view  of  the  compelling  differences  in  circumstances 
surrounding  the  administrative  settlement  in  the  two  cases, 


^■^There  are  other  facts  in  the  Schaefer  case  which  may  have 
had  a  bearing  upon  the  Court's  decision  to  affirm  the  Tax  Court's 
disallowance  of  a  deduction.  For  instance  there  was  testimony  of  an 
officer  of  the  taxpayer  that  he  inquired  of  OPA  concerning 
whether  there  was  to  be  an  increase  in  the  price  of  turkeys  and 
learned  nothing  about  any  such  proposed  action.  Moreover,  the 
taxpayer  did  not  urge  in  the  Tax  Court  nor  in  the  Circuit  Court 
that  any  new  amendment  regulating  turkey  prices  was  promulgated. 
These  facts  alone  distinguish  the  Schaefer  case  from  the  instant 
case. 


Appellee  urges  that  the  Schaefer  opinion  is  of  little  or 
no  significance,^^ 

Appellee  respectfully  urges  that  all  of  the  above  de- 
scribed evidence  amply  supports  the  District  Court's 
findings  and  establishes  that  they  are  not  clearly  erro- 
neous. 

-  The  Hershey  Creamery  Company  Case. 

Appellee  contends  that  from  a  factual  standpoint  the 
case  of  Hershey  Creamery  Company  v.  United  States, 
101  Fed.  Supp.  877,  Ct.  of  CI.  (1952),  is  probably 
the  decided  case  most  closely  parallel  to  the  facts  in  the 
instant  case.  In  the  Hershey  case  the  taxpayer,  a  manu- 
facturer of  dairy  products  (principally  ice  cream),  found 
it  necessary  to  seek  relief  from  existing  price  ceilings  on 
its  products  because  of  rising  costs.  It  filed  three  sepa- 
rate applications  for  relief  with  OPA — all  of  which  were 
denied,  ultimately.  However,  on  two  separate  occasions, 
while  the  applications  were  pending,  the  taxpayer  in- 
quired of  OPA  officials  concerning  their  status  and  was 
advised  that  an   order   granting  relief   would   be   forth- 


^^It  is  interesting  to  note  how  inconsistent  the  government's  posi- 
tion has  been  upon  the  question  of  whether  the  Administrator's 
determination  is  entitled  to  any  weight.  Thus  in  the  Pacific  Mills 
case,  where  the  taxpayer  had  paid  shghtly  more  than  the  single 
damages  for  which  OPA  might  have  brought  action — due  to  the 
statute  of  limitations,  the  government's  contention  is  described  by 
the  Court  as  follows : 

"Then  the  Commissioner  asserts  that  the  Tax  Court  erred 
in  its  ultimate  conclusion  because  it  did  not  'accord  proper 
respect'  to  what  he  calls  the  'Administrator's  judgment'  that 
Pacific  Mills  had  failed  to  take  practicable  precautions.  *  *  *" 
(207  F.  2d  at  183.) 

Apparently  the  government's  position  is  that  the  Administrator's 
judgment  is  entitled  to  respect  only  when  it  has  been  exercised  in 
a  manner  favorable  to  the  government.  Merely  to  state  such  a 
proposition  refutes  it. 
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coming  shortly.  Although  the  order  was  not  forthcoming 
as  promised,  plaintiff  increased  its  maximum  selling  prices 
sometime  during  the  first  two  weeks  of  February,  1943. 
In  June,  1943,  in  reliance  upon  similar  advice,  plaintiff 
again  increased  its  price  (it  having  been  meanwhile 
lowered  to  the  proper  ceiling)  and  kept  selling  at  the 
increased  price  until  the  application  for  relief  was  denied 
in  August,  1943.  Thus  for  two  separate  periods  (once 
for  two  weeks  and  once  for  approximately  two  months) 
plaintiff  overcharged  its  customers.  However,  the  Court 
of  Claims  allowed  the  $81,118.62  paid  by  plaintiff  to 
OPA,  in  settlement  of  a  suit  for  treble  damages  which 
had  been  filed,  as  a  deduction,  saying: 

"Plaintiff  has  established  to  our  satisfaction  that 
the  overcharges  were  unquestionably  exacted  in  good 
faith,  and  without  intent  to  violate  the  ceiling  prices. 
Plaintiff  had  been  in  repeated  contact  and  confer- 
ence with  the  officials  of  the  Office  of  Price  Admin- 
istration concerning  relief  prior  to  the  dates  of 
both  price  increases,  and  when  it  eventually  raised 
its  prices,  it  did  so  only  in  reliance  upon  statements 
of  the  officials  of  the  Office  of  Price  Administration 
that  the  requested  relief  would  be  forthcoming  with- 
in a  few  hours.  Overcharges  made  pursuant  to  such 
advice  do  not,  in  our  opinion,  indicate  a  willful  intent 
to  violate  the  Act.  *  *  *"  (101  Fed.  Supp.  877 
at  883. )'' 


^^That  Appellee  acted  upon  expectations  of  an  increased  ceiling 
to  be  issued  momentarily,  see  Williams'  letter  of  December  5,  1942, 
wherein  he  stated  in  part : 

"*  *  *  We  were  informed  that  we  would  not  be  taking 
any  chances,  as,  undoubtedly,  the  new  ceiling  would  be  promul- 
gated before  the  Tuna  could  arrive."   [R.  216.] 
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Appellee  respectfully  submits  that  the  instant  case  is 
even  a  stronger  one  for  allowing  the  deduction,  primarily 
for  two  reasons :  First :  the  need  for  the  increased  ceiling 
was  so  obvious  and  glaring  that  it  was  granted,  rather 
than  denied  by  the  Office  of  Price  Administration.  Sec- 
ondly: when  Appellee  invoiced  its  customers  it  agreed 
to  refund  the  $1.00  per  case  increase  to  the  buyer,  if 
the  quoted  price  was  not  approved.  There  is  no  indica- 
tion in  the  opinion  that  a  similar  precaution  was  taken 
in  the  Hershey  case. 

Conclusion. 

It  thus  appears  that  the  status  of  the  law  is  to  the 
effect  that  if  the  violation  of  the  OPA  law  or  regula- 
tions has  not  been  willful,  but  rather  has  been  innocently 
and  unintentionally  made  under  circumstances  which  are 
inconsistent  with  an  intention  to  violate  the  Act,  and 
inconsistent  with  a  lack  of  due  care  to  conform  to  the  law, 
the  deduction  is  allowable.  The  fact  that  OPA,  at  the  time 
of  the  violation,  was  willing  to  accept  single  damages, 
constitutes  positive  and  compelling  evidence  that  the 
violation  was  not  willful,  but  rather  was  innocently  and 
unintentionally  made.  In  the  instant  case,  the  District 
Court  has  found  that  Appellee  paid  only  single  damages, 
and  made  the  alleged  overcharges  involved  innocently, 
unintentionally,  and  under  circumstances  which  are  in- 
consistent with  an  intention  to  violate  the  Act  and  incon- 
sistent with  a  lack  of  due  care  to  conform  to  the  law.  There 
is  substantial  evidence  to  support  these  findings  and  they 
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are  not  clearly  erroneous.    Accordingly,  under  the  law  and 
the  facts  of  this  case,  the  judgment  should  be  affirmed. 

Dated   November  23,    1955. 
Respectfully  submitted, 

Mackay,  McGregor,  Reynolds  &  Bennion, 
By  A.  Calder  Mackay, 
Arthur  McGregor, 
Adam  Y.  Bennion, 
Stafford  R.  Grady, 

Attorneys  for  Appellee. 
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I  APPENDIX. 

Internal  Revenue  Code  of   1939: 

Sec.  23.     Deductions  From  Gross  Income. 

In   computing   net   income   there   shall   be   allowed   as 
deductions : 

(a)    [As  amended  by  Sec.  121(a)  of  the  Revenue  Act 
of   1942,   c.   619,   56   Stat.   798]    Expenses.— 

(1)   Trade  or  Business  Expenses. — 

(A)  In  General. — All  the  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year 
in  carrying  on  any  trade  or  business,  including  a 
reasonable  allowance  for  salaries  or  other  compen- 
sation for  personal  services  actually  rendered;  travel- 
ing expenses  (including  the  entire  amount  expended 
for  meals  and  lodging)  while  away  from  home  in 
the  pursuit  of  a  trade  or  business;  and  rentals  or 
other  payments  required  to  be  made  as  a  condition 
to  the  continued  use  or  possession,  for  purposes  of 
the  trade  or  business,  of  property  to  which  the  tax- 
payer has  not  taken  or  is  not  taking  title  or  in 
which  he  has  no  equity. 

(26  U.  S.  C,  1952  Ed.,  Sec.  23.) 
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For  the  Nmtli  Circuit 


Margurite  L.  Connell, 

Pla  intiff -Appellee, 

vs. 

Edgar  Robert  Errion,  also  known  as  E. 
R.  Errion  and  Bob  Errion,  Amy  Erri- 
ON,  Violet  Kellerstraus,  and  C.  W. 
Williamson^     Defendants- Appellants,  )  No.  14797 

DWIGHT    HOLDORF,    OpAL    HoLDORF,    HoL- 

DORF  Oyster  Corporation,  a  Washing- 
Corporation,  Inar  Glaser,  Dorothy 
Glaser,  Katherine  Gold,  H.  A,  Daven- 
port, also  known  as  Lee  Davenport, 
Cora  Scott,  et  al.  Defendants. 

Appeal  from  the  United  States  District  Court 

Western  District  of  Washington 

Northern  Division 


BRIEF  OF  APPELLANTS 


I. 

JURISDICTION 

Jurisdiction  of  the  District  Court  was  sought  to  be 
obtained  upon  and  under  Section  10(b),  Section  27  and 
Section  29(b)  of  the  Securities  Exchange  Act  of  1934. 
15  U.S.C,  Sect.  78J(b),  Sect.  78AA  and  Sect.  78CC(b), 
together  with  Rule  X-lOb-5  as  promulgated  by  the  Se- 
curities Exchange  Conunisison,  17  C.F.R.,  Sect.  248, 
lOb-5. 

Those  statutory  provisions  and  the  above  rule  are  set 
forth  in  the  appendix. 
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Allegations  in  the  pleadings  alleging  such  jurisdic- 
tion are  found  in  paragraphs  I  and  IX  of  plaintiff's 
complaint  (R.  2,4,  Vol.  II).  These  allegations  are  de- 
nied in  appellants'  answer  (R.  46,  47,  Vol.  II). 

Jurisdiction  of  this  court  is  based  upon  28  U.S.C., 
Sect.  1291  and  1294.  Final  judgment  was  entered  Jan- 
uary 17th,  1955  (R.  140A,  Vol.  II).  Timely  motion  for 
judgment  notwithstanding  judgment  and  in  the  alter- 
native for  a  new  trial  was  filed  January  26th,  1955 
(R.  141,  Vol.  II).  Order  denying  defendants'  motion 
for  judgment  notwithstanding  judgment  and  in  the  al- 
ternative for  a  new  trial  was  entered  February  9th, 
1955  (R.  142,  Vol.  II).  Notice  of  appeal  and  bond  for 
costs  on  appeal  were  filed  with  the  District  Court  March 
9th,  1955  (R.  144, 145, 146,  Vol.  II). 

II. 

STATEMENT  OF  THE  CASE 

This  is  an  action  for  damages,  together  with  rescis- 
sion of  certain  instruments,  predicated  upon  matters 
which  were  alleged  to  have  been  contrary  to  the  Secur- 
ities Exchange  Act  of  1934  and  the  Rules  of  the  Secur- 
ities and  Exchange  Commission  promulgated  there- 
under. 

Plaintiff  was  and  is  now  a  resident  of  Seattle,  Wash- 
ington (R.  2,  Vol.  II)  and  defendants,  E.  R.  Errion, 
Amy  Errion,  C.  W.  Williamson,  and  Violet  Keller- 
straus,  appellants  herein,  were  and  at  all  times  men- 
tioned are  now  residents  of  the  State  of  Oregon  (R.  2, 
47,  Vol.  II). 

The  complaint  is  extremely  voluminous  and  it  would 
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be  a  burden  upon  the  court  to  quote  at  length  there- 
from. It  appears  in  Volume  II  of  the  record  and  takes 
up  the  first  thirty  four  pages  thereof.  Suffice  it  to  say 
for  the  present  that  the  complaint  alleges  that  prior 
to  October  19th,  1949,  plaintiff  was  the  owner  of  cer- 
tain properties  (all  of  which  she  denominates  as  secur- 
ities) having  a  total  approximate  value  of  $118,000.00 
(R.  6,  Vol.  II) ;  that  defendants  made  certain  false 
representations;  and  that  relying  upon  such  represen- 
tations on  or  about  October  19th,  1949,  plaintiff  trans- 
ferred all  of  her  ' '  securities ' '  to  defendants  for  and  in 
consideration  of  receiving  from  defendants  125  acres 
of  tideland  situated  in  Coos  Bay,  Oregon,  of  a  value  of 
less  than  $12,500.00  (R.  15,  Vol.  II). 

The  prayer  of  plaintiff's  complaint  asks  for  rescis- 
sion and  cancellation  of  certain  instruments  and  for  a 
money  judgment  for  fraud  and  deceit  against  the  de- 
fendants in  the  total  amount  of  $73,576.37  to  be  in- 
creased annually  by  some  $3,500.00  per  year. 

On  November  10th,  1953  (the  complaint  having  been 
filed  August  29th,  1953,  and  service  being  had  upon  all 
appellants  except  appellant  Violet  Kellerstraus)  appel- 
lants, E.  R.  Errion,  Amy  Errion,  and  C.  W.  William- 
son, together  with  other  defendants,  filed  a  motion  to 
dismiss  plaintiff's  complaint  on  the  grounds  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  that  it  did  not  support  a  cause  of  ac- 
tion under  the  Securities  Exchange  Act  of  1934  and 
that  the  action  was  barred  by  the  statute  of  limitations 
(R.  40,  41,  Vol.  II).  Order  denying  motions  to  dismiss 
was  entered  February  5th,  1954  (R.  45,  45,  Vol.  II). 


The  action  having  been  set  for  trial  for  November 
3rd,  1954,  on  September  1st,  1954,  Stanley  Soderland, 
the  then  attorney  for  all  of  the  defendants  except  de- 
fendants Glaser,  filed  notice  of  withdrawal  (R.  74,  Vol. 
II).  By  written  order  this  withdrawal  was  approved 
by  the  District  Court  October  1st,  1954  (R.  83,  84,  Vol. 
II). 

On  October  27tli,  1954,  present  counsel  for  appellants 
entered  notice  of  appearance  for  appellants  E.  R.  Er- 
rion,  Amy  Errion,  C.  W.  Williamson  and  two  other 
defendants  who  were  subsequently  dismissed  from  the 
action  (R.  91,  Vol.  II),  and  on  the  same  day  filed  mo- 
tion to  vacate  trial  setting  and  for  continuance  (R.  94, 
Vol.  II).  The  motion  to  vacate  and  for  a  continuance 
was  supported  by  affidavid  of  counsel  (R.  92,  Vol.  II) 
and  by  the  affidavit  of  Herman  A.  Dickel,  M.D.,  and 
Blair  Holcomb,  M.D.  (R.  95,  96,  Vol.  II). 

On  October  22nd,  1954,  John  H.  Collacutt,  a  deputy 
sheriff,  of  the  County  of  Multnomah,  State  of  Oregon, 
filed  return  of  personal  service  upon  defendant  Violet 
Kellerstraus  (R.  86,  Vol.  II).  On  November  3rd,  1954, 
present  counsel  for  appellants  entered  a  special  appear- 
ance and  motion  to  quash  service  in  behalf  of  Violet 
Kellerstraus  upon  the  ground  that  she  was  not  person- 
ally served  with  process  and  the  court  lacked  jurisdic- 
tion over  her  person.  Affidavits  in  support  of  the  mo- 
tion were  filed  (R.  103,  104,  Vol.  II). 

During  the  course  of  the  trial  the  court  took  oral 
evidence  upon  the  question  of  the  service  alleged  to 
have  been  made  upon  Violet  Kellerstraus  (R.  5,  21-562) , 
During  this  testimony  the  deputy  sheriff  conceded  that 


his  return  of  service  was  false ;  that  he  had  not  made 
personal  service  upon  Violet  Kellerstraus  and  sought 
to  uphold  his  service  by  substituted  service  upon  Fred 
Errion  (R.  554). 

Appellant,  Violet  Kellerstraus'  motion  to  quash 
service  and  to  dismiss  was  denied  (R.  1066  ,R.  108,  Vol. 

II). 

Shortly  after  the  beginning  of  the  trial,  on  November 
3rd,  1954,  counsel  for  defendants,  E.  R.  Errion,  C.  W. 
Williamson,  Bones  and  Cora  Scott,  renewed  his  motion 
for  continuance  of  the  action  predicated  upon  the  in- 
ability of  the  principal  defendant,  E.  R.  Errion,  to  be 
present  in  court  to  testify  and  supported  that  motion  by 
the  testimony  of  Herman  A.  Dickel,  M.D.,  a  physician 
practicing  in  Portland,  Oregon,  and  specializing  in  the 
practice  of  psychiatry.  The  motion  was  denied  (R.  85, 
86). 

The  trial  in  the  District  Court  consumed  seven  trial 
days.  Plaintiff  called  twenty-one  (21)  witnesses  and 
either  read  from  or  introduced  five  depositions.  Inso- 
far as  this  appeal  is  concerned  plaintiff's  two  principal 
witnesses  were  plaintiff,  herself,  and  defendant,  Dwight 
Holdorf. 

Plaintiff's  testimony  was  substantially  in  accord  with 
the  allegations  of  her  complaint  as  permitted  by  the 
court  to  be  amended  respecting  the  sale  of  her  securi- 
ties, and  throughout  the  testimony  she  sought  to  place 
the  entire  onus  upon  defendant,  E.  R.  Errion.  Briefly, 
plaintiff  testified  that  the  transactions  upon  which  she 
sought  relief  occurred  in  the  fall  of  1949  and  that  all  of 
her  dealings  were  principally  and  primarily  with  de- 


fendant,  E.  R.  Errion.  There  was  admitted  in  evidence, 
however,  as  defendants'  Exhibit  A3  (R.  830)  a  promis- 
sory note  dated  September  12th,  1949,  payable  to 
phiintiff 's  order  in  the  amount  of  $24,624.11  and  signed 
"E.  R.  Errion."  Plaintiff  admitted  that  her  signature 
appeared  upon  the  back  of  the  note  (R.  201).  (The 
above  sum  represented  the  sale  price  of  plaintiff's 
securities).  Plaintiff  also  admitted  that  in  March  of 
1952  in  another  action  she  had  testified  in  a  deposition 
that  the  only  transaction  she  had  with  defendant,  E.  R. 
Errion,  was  to  loan  him  between  $20,000.00  and  $30,- 
000.00  for  which  she  received  a  promissory  note;  that 
thereafter  this  note,  together  with  other  properties, 
was  turned  over,  not  to  Errion,  but  to  the  Holdorf 
Oyster  Corporation  in  exchange  for  tide  lands  (R.  204- 
211). 

Plaintiff  also  admitted  on  cross-examination  that  she 
put  her  signature  upon  a  receipt  which  was  signed  by 
the  Holdorf  Oyster  Corporation  and  indicated  the  list 
of  plaintiff's  properties  which  were  turned  over  by 
plaintiff  to  the  Holdorf  Oyster  Corporation.  The 
receipt,  a  copy  of  which  was  originally  introduced  as 
defendants'  Exhibit  A-4  (R.  216)  was  later  admitted 
in  evidence  as  defendants'  A-5  (R.  244).  It  w^as  dated 
October  19th,  1949.  Plaintiff  admitted  that  on  the 
deposition  previously  referred  to  she  had  testified  that 
all  of  the  documents  signed  by  her  were  delivered  to 
defendant,  Dwight  Holdorf,  in  behalf  of  the  Holdorf 
Oyster  Company,  and  that  that  was  true  and  correct 
(R.  239). 

Defendant,  Dwight  Holdorf,  called  as  a  witness  by 


plaintiff,  also  sought  to  place  the  entire  onus  and 
burden  upon  defendant,  E.  R.  Errion.  It  would  not  be 
helpful  to  the  court  to  relate  Holdorf's  testimony  in 
detail,  principally  because  he  was  completely  and  wholly 
impeached  on  each  and  every  statement  made  by  him 
on  the  witness  stand.  Pages  73  to  922  of  the  record 
contain  a  detailed  resume  of  impeaching  statements 
made  by  Holdorf  at  the  time  of  the  taking  of  his  depo- 
sition in  this  action,  to-wit,  January  30th,  1954. 

The  Trial  Court  in  his  oral  decision  following  the 
trial  and  on  December  29th,  1954,  conceded  that  the 
testimony  of  plaintiff  had  been  impeached  (R.  1075) 
and  stated  unequivocably  that  Dwight  Holdorf's  testi- 
mony is  not  to  be  relied  upon  because  it  was  certainly 
impeached  (R.  1076). 

Insofar  as  appellants.  Amy  Errion,  C.  W.  William- 
son and  Violet  Kellerstraus  are  concerned,  each  par- 
ticipated in  only  a  minute  portion  of  the  entire  trans- 
action and  Williamson  and  Kellerstraus  had  nothing 
whatsoever  to  do  wdth  the  transaction  until  long  after 
the  transfer  of  any  of  plaintiff's  property  or  the  receipt 
by  plaintiff  of  any  oyster  lands  in  consideration  there- 
for. 

The  only  actions  of  defendant.  Amy  Errion,  were 
respecting  the  sale  of  plaintiff's  corporate  securities 
which  she  testified  was  a  loan  transaction  between  the 
plaintiff  and  E.  R.  Errion  (R.  96) ;  the  testimony  of 
plaintiff  that  Amy  Errion  did  some  typing  for  her  (R. 
161),  and  the  fact  that  Amy  Errion  and  Mrs.  Connell, 
plaintiff,  in  1950  took  a  trip  to  Southern  California  (R. 
117). 


8 

Amy  Errion  testified  unequivocably  that  she  was 
acting  for  plaintiff  in  the  sale  of  plaintiff's  stock  in 
September  of  1949;  that  she  had  no  knowledge  of  any 
of  the  other  transactions  testified  to  by  plaintiff;  that 
she  had  typed  none  of  the  papers  or  documents  for 
plaintiff  and  in  1949,  1950,  1951  did  not  participate 
personally  in  any  of  her  husband's  business  affairs  (R. 
1014,  1015). 

Respecting  appellant,  C.  W.  Williamson,  the  only 
manner  in  which  he  could  conceivably  be  connected 
with  the  matters  testified  to  by  plaintiff  was  in  con- 
nection with  the  subsequent  lease  of  the  oyster  lands 
from  Mrs.  Connell  to  Williamson.  The  lease  was  dated 
December  14th,  1950,  and  was  admitted  in  evidence 
as  plaintiff's  Exhibit  4  (R.  134).  Williamson's  testi- 
mony concerning  that  transaction  appears  commencing 
at  page  1025  of  the  record. 

The  only  connection  which  could  conceivably  be 
alleged  as  far  as  defendant,  Violet  Kellerstraus,  is  con- 
cerned is  that  she  is  the  sister  of  E.  R.  Errion  and  that 
she  had  the  record  title  to  one  of  the  pieces  of  plaintiff's 
property  in  her  name  at  the  time  it  was  sold  in  1953, 
June  5th,  1953,  to  be  exact.  Violet  Kellerstraus  testified 
that  she  had  merely  done  what  defendant,  Dwight  Hold- 
orf ,  had  asked  her  to  do  and  had  not  discussed  the  trans- 
action in  any  respect  with  her  brother,  E.  R.  Errion  (R. 
585). 

Ruling  of  District  Court 

In  addition  to  the  rulings  made  during  the  course 
of  the  trial  and  which  have  previously  been  referred  to, 
at  the  conclusion  of  plaintiff's  case  defendants  Errion 
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and  wife,  Williamson,  Cora  Seott  and  Bones,  renewed 
their  challenge  to  the  jurisdiction  of  the  court  and 
challenged  the  sufficiency  of  the  evidence.  At  the  same 
time  the  motion  in  support  of  the  special  appearance  to 
quash  service  upon  defendant,  Violet  Kellerstraus, 
was  renewed.  The  District  Court  granted  the  motion 
to  dismiss  as  to  the  defendants,  Bones  and  Scott,  and 
denied  the  remainder  of  the  motions  without  prejudice 
(R.  1010). 

At  the  conclusion  of  all  of  the  evidence  counsel  for 
appellants  renewed  their  motion  for  continuance  upon 
the  ground  and  for  the  reason  that  the  principal  de- 
fendant, E.  R.  Errion,  was  unable  to  be  present  (R. 
1056)  which  motion  was  denied  by  the  District  Court 
(R.  1057). 

Likewise  at  this  time  counsel  for  appellants  renewed 
the  motion  for  dismissal  and  challenge  to  the  evidence 
in  favor  of  defendants,  Errion,  Amy  Errion  and 
Williamson  (R.  1060).  The  court  reserved  decisions 
upon  these  motions  (R.  1060). 

On  December  29th,  1954,  the  District  Court  heard 
argument  and  thereafter  granted  the  motion  for  dis- 
missal on  behalf  of  defendant,  Glaser,  denied  the  re- 
maining motions  and  directed  that  judgment  be  entered 
in  favor  of  plaintiff  and  against  appellants  and  the 
other  defendants  (R.  1065-1079). 

Findings  of  fact,  conclusions  of  law,  and  final  judg- 
ment were  signed  and  entered  January  17th,  1955  (R. 
107, 140A,  Vol.  II).  Order  denying  defendants'  motion 
for  judgment  notwithstanding  judgment  and  in  the 
alternative  for  a  new  trial  was  entered  February  9th, 
1955  (R.  142,  Vol.  II). 
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QUESTIONS  INVOLVED 

As  a  result  of  the  District  Court's  rulings  in  denying 
appellants'  motions  for  continuance,  and  denying  the 
motion  of  defendant,  Violet  Kellerstraus,  to  quash 
service  of  smnmons  upon  her,  in  overruling  appellants' 
respective  challenges  to  the  sufficiency  of  the  evidence, 
and  in  entering  judgment  against  appellants,  the  fol- 
lowing questions  are  presented  to  this  court  for  deter- 
mination : 

1.  Whether  the  Securities  Exchange  Act  of  1934  and 
Rule  X-10  B-5  of  the  Securities  and  Exchange  Com- 
mission confers  jurisdiction  upon  the  United  States 
District  Court  for  the  Western  District  of  Washington 
over  appellants,  each  of  whom  were  and  are  residents 
of  the  State  of  Oregon. 

2.  Whether  plaintiff's  cause  of  action  predicated 
upon  an  alleged  fraudulent  transfer  of  property  in 
October,  1949,  is  barred  by  the  statute  of  limitations. 

3.  Whether  the  judgment  of  February  17th,  1955,  is 
supported  by  the  findings  of  fact  and  conclusions  of  law 
as  to  appellants  and  each  of  them. 

4.  Whether  the  findings  of  fact  and  conclusions  of 
law  are  supported  by  the  evidence  as  to  appellants  and 
each  of  them. 

5.  Whether  the  United  States  District  Court  abused 
its  discretion  in  denying  appellants'  motion  to  vacate 
the  trial  setting  and  for  a  continuance. 

6.  Whether  the  United  States  District  Court  erred 
in  denying  the  motion  of  defendant,  Violet  Kellerstraus 
to  quash  service  of  summons. 
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III. 

SPECIFICATION  OF  ERRORS 

The  District  Court  erred : 

1.  In  holding  that  the  District  Court  had  jurisdiction 
of  these  appellants  under  the  Securities  Exchange  Act 
of  1934  and  Rule  X-10  B-5  of  the  Securities  and  Ex- 
change Commission,  and  in  overruling  appellants'  ob- 
jections to  the  jurisdiction  of  the  District  Court. 

2.  In  holding  that  plaintiff's  cause  of  action  was  not 
barred  by  the  statute  of  limitations  and  in  overruling 
appellants'  objections  that  the  action  was  not  com- 
menced within  the  time  limited  by  law. 

3.  In  entering  judgment  against  appellant,  E.  R. 
Errion. 

4.  In  entering  judgment  against  appellant,  Amy 
Errion. 

5.  In  entering  judgment  against  appellant,  C.  W. 
Williamson. 

6.  In  entering  judgment  against  appellant,  Violet 
Kellerstraus. 

7.  In  entering  judgment  against  appellants  and  each 
of  them  for  the  reason  that  said  judgment  as  to  appel- 
lants and  each  of  them  is  not  supported  by  the  findings 
of  fact,  conclusions  of  law  or  the  evidence  in  this  action. 

8.  In  entering  Findings  of  Fact  No.  IX  insofar  as  it 
refers  to  an  alleged  fraudulent  transaction  with  de- 
fendant, E.  R.  Errion. 

9.  In  entering  Finding  of  Fact  No.  X  insofar  as  it 
relates  to  an  alleged  single  transaction  with  E.   R. 
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Errion,  insofar  as  said  finding  refers  to  the  promissory- 
note  of  September  12tli,  1949,  as  being  considered  by 
plaintiff  as  a  receipt,  insofar  as  it  refers  to  participa- 
tion by  Amy  Errion  in  any  of  the  transactions  therein 
set  forth  and  insofar  as  the  court  finds  that  there  was 
only  one  single  and  indivisible  transaction  and  that  ap- 
pellant, E.  R.  Errion,  participated  in  any  extent  beyond 
the  issuance  of  his  promissory  note  of  September  12th, 
1949. 

10.  In  entering  Findings  of  Fact  No.  XI,  XII,  XIII 
and  XIV  insofar  as  they  relate  to  defendant,  E.  R. 
Errion. 

11.  In  entering  Finding  of  Fact  No.  XV  insofar  as 
it  relates  to  alleged  untrue  statements  of  material  fact 
made  by  defendant,  E.  R.  Errion. 

12.  In  entering  Finding  of  Fact  No.  XVI  insofar  as 
it  relates  to  alleged  untrue  representations  as  to  the 
future  and/or  promises  alleged  to  have  been  made  by 
defendant,  E.  R.  Errion. 

13.  In  entering  Finding  of  Fact  No.  XVII  insofar 
as  it  relates  to  alleged  omissions  to  state  material  facts 
alleged  to  have  been  omitted  by  defendant,  E.  R. 
Errion. 

14.  In  entering  findings  of  fact  No.  IX  and  XX  inso- 
far as  it  is  found  that  defendant,  E.  R.  Errion,  per- 
suaded plaintiff  not  to  go  to  Coos  Bay,  Oregon,  to  re- 
frain from  discussing  her  transactions  with  others  and 
permitted  plaintiff  to  continue  to  live  rent  free  in  her 
home  in  Seattle. 

15.  In  entering  Finding  of  Fact  No.  XXI  insofar  as 
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it  is  found  that  defendant,  E.  R.  Errion,  arranged  for 
defendant,  Amy  Errion  and  plaintiff  to  visit  and  travel 
in  California  in  1950  insofar  as  it  is  found  that  the 
purpose  of  said  trip  and  visit  was  to  hinder  plaintiff 
and  insofar  as  it  is  found  that  these  facts  were  well 
knowTi  to  defendant.  Amy  Errion. 

16.  In  entering  Finding  of  Pact  No.  XXIII  insofar 
as  it  relates  to  action  and  representations  of  defendant, 
E.  R.  Errion,  together  with  knowledge  of  defendant, 
Amy  Errion,  in  respect  to  the  lease  dated  December 
14th,  1950,  and  insofar  as  it  relates  to  knowledge  of  C. 
W.  Williamson  respecting  the  alleged  purpose  of  said 
lease. 

17.  In  entering  Finding  of  Fact  No.  XXIV  insofar 
as  it  respects  actions  and  directions  of  defendant,  E.  R. 
Errion. 

18.  In  entering  Finding  of  Fact  No.  XXV  insofar  as 
it  relates  to  defendant,  Violet  Kellerstraus,  and  her 
actions  as  an  alleged  part  of  a  scheme  to  defraud  plain- 
tiff, together  with  the  knowledge  alleged  to  have  been 
had  by  Violet  Kellerstraus  of  such  transactions. 

19.  In  entering  Finding  of  Fact  No.  XXVII  insofar 
as  it  relates  to  alleged  representations  and  inducements 
made  by  defendant,  E.  R.  Errion,  and  plaintiff's  alleged 
reliance  thereupon. 

20.  In  entering  Finding  of  Fact  No.  XXVIII  inso- 
far as  it  relates  to  the  purpose  and  intent  of  each  and 
all  of  appellants,  and  insofar  as  it  relates  to  plaintiff's 
knowledge  of  the  transaction  and  discovery  of  the  facts 
thereof. 
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21.  Ill  entering  Finding  of  Fact  No.  XXIX  insofar 
as  it  relates  to  the  use  of  the  mails,  instrumentalities  of 
Interstate  Commerce  and  facilities  of  a  National 
Security  Exchange  by  appellants. 

22.  In  entering  Finding  of  Fact  No.  XXX  insofar  as 
it  relates  to  transfer  of  property  to  E.  R.  Errion  and 
action  ))y  appellants  in  disposing  of  plaintiff's  securi- 
ties and  other  property. 

23.  In  entering  Finding  of  Fact  No.  XXXI  insofar 
as  it  relates  to  alleged  knowledge  of  appellants  and  each 
of  them  and  their  alleged  acting  in  concert  and  tacit 
agreement  to  defraud  plaintiff  and  violate  the  Securi- 
ties Exchange  Act  of  1934  and  the  rules  and  regulations 
of  the  Securities  and  Exchange  Commission. 

24.  In  entering  Finding  of  Fact  No.  XXXII  insofar 
as  it  provides  for  a  money  judgment  against  appellants 
and  each  of  them. 

25.  In  entering  Findings  of  Fact  No.  XXXIV, 
XXV  and  XXXVI  insofar  as  they  relate  to  trans- 
actions with  any  of  appellants. 

26.  In  entering  Conclusion  of  Law  No.  1  insofar  as  it 
holds  that  appellants  or  any  one  of  them  by  their 
conduct  and  contracts  violated  the  Securities  Exchange 
Act  of  1934  and  the  rules  and  regulations  of  the  Securi- 
ties Exchange  Commission. 

27.  In  entering  Conclusion  of  Law  No.  3  insofar  as 
judgment  was  directed  to  be  rendered  against  appel- 
lants and  each  of  them. 

28.  In  overruling  and  denying  appellants'  motion  to 
vacate  the  trial  setting  and  for  a  continuance. 


15 

29.  In  overruling  and  denying  the  motion  of  defend- 
ant, Violet  Kellerstraus,  to  quash  service  of  summons 
upon  her. 

30.  In  denying  appellants'  motion  for  judgment  not- 
withstanding the  judgment  and  in  the  alternative  for 
a  new  trial. 

IV. 

SUMMARY  OF  ARGUMENT 

Appellants'  argument  upon  this  appeal  will  be  pre- 
sented under  four  principal  subdivisions  as  follows : 

1.  The  District  Court  lacked  jurisdiction  over  appel- 
lants and  each  of  them  and  over  plaintiff's  alleged 
cause  of  action  against  appellants  for  the  reason  that 
plaintiff  did  not  establish  that  any  act  or  transaction 
constituting  a  violation  of  the  Securities  Exchange  Act 
of  1934  or  any  rule  of  the  Commission  promulgated 
thereunder  occurred  within  the  jurisdiction  of  the 
United  States  District  Court  for  the  Western  District 
of  Washington.  It  is  appellants'  contention  that  the 
only  securities  of  plaintiff  involved  in  any  of  the  testi- 
mony was  her  corporate  stock  which  was  turned  over  to 
E.  R.  Errion  in  the  nature  of  a  loan  and  represented  by 
a  promissory  note  signed  by  Errion,  September  12th, 
1949  (defendants'  Exhibit  A-3).  It  is  not  established 
by  the  evidence  that  this  transaction  took  place  within 
the  jurisdiction  of  the  United  States  District  Court 
for  the  Western  District  of  Washington.  Thereafter 
in  an  entirely  separate  and  divisible  transaction  plain- 
tiff transferred  certain  of  her  properties,  including  the 
promissory  note,  to  the  Holdorf  Oyster  Corporation. 


2.  The  transfer  of  plaintiff's  properties  took  place 
in  August,  September  and  October,  1949,  being  finally 
consummated  October  19th,  1949,  as  shown  by  defend- 
ants' Exhibit  A-5.  Plaintiff's  complaint  was  not  filed 
until  August  31st,  1953.  Plaintiff  did  not  establish  by 
credible  evidence  that  she  failed  to  discover  the  fraud 
worked  upon  her  until  some  time  subsequent  to  January 
1st,  1951,  as  alleged  in  her  complaint,  for  under  the 
applicable  law  the  statute  of  limitations  on  a  fraud 
action  begins  to  run  when  the  fraud  should  have  been 
discovered,  and  a  clue  to  the  fact,  which  if  followed  up 
diligently,  would  lead  to  discovery  is  in  law  equivalent 
to  discovery.  The  action  is  barred  by  the  statute  of 
limitations. 

3.  The  judgment  of  February  17th,  1955,  as  to  each 
of  appellants  is  not,  and  the  respective  findings  of  fact 
as  to  each  of  the  appellants  are  not  supported  by  the 
evidence.  As  to  defendants,  Amy  Errion,  C.  W. 
"Williamson  and  Violet  Kellerstraus,  there  is  no  evi- 
dence whatsoever  to  establish  their  participation  in  or 
knowledge  of  any  fraudulent  scheme  to  an  extent  which 
would  justify  the  judgment  of  the  District  Court.  As 
to  defendant,  E.  R.  Errion,  the  judgment  must  of 
necessity  rest  upon  the  testimony  of  plaintiff  and  the 
testimony  of  defendant,  Dwight  Holdorf.  The  testi- 
mony of  each  was  completely  impeached  in  all  sub- 
stantial i^articulars  and  thus  cannot  support  a  judg- 
ment against  this  defendant.  If  there  were  fraud,  which 
we  deny,  plaintiff  is  in  ''pari-delicto"  with  defendants 
and  thus  cannot  recover. 

4.  It  was  a  grievous  and  material  abuse  of  discretion 
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for  the  District  Court  to  deny  to  appellants  and  par- 
ticularly to  appellant,  E.  R.  Errion,  the  motion  for  a 
vacation  of  the  trial  setting  and  for  a  continuance.  It 
is  abundantly  apparent  from  the  language  in  plaintiff's 
complaint  and  even  more  apparent  from  the  testimony 
of  plaintiff  and  defendant,  Dwight  Holdorf,  together 
with  others  testifying  in  behalf  of  plaintiff,  that  a 
studied  and  concerted  effort  was  made  to  place  the 
entire  onus  of  the  matters  complained  of  by  plaintiff 
u]3on  defendant,  E.  R.  Errion.  E.  R.  Errion,  through 
no  fault  of  his  own,  and  by  reason  of  grievous  illness, 
was  unable  to  appear  and  defend  himself.  The  testi- 
mony of  Dr.  Herman  A.  Dickel  is  undisputed  and  un- 
controverted  and  for  the  court  to  deny  the  motions  to 
vacate  the  trial  setting  and  for  a  continuance  was  an 
abuse  of  discretion  as  to  all  of  appellants. 

5.  No  proper  service  was  had  upon  defendant,  Violet 
Kellerstraus.  The  affidavit  of  personal  service  filed  by 
the  deputy  sheriff  of  Multnomah  County  was  ad- 
mittedly false  and  the  court  lacked  jurisdiction  of  this 
defendant. 

Before  commencing  a  detailed  argument  upon  each 
of  the  above  five  subdivisions,  we  feel  compelled  to  state 
candidly  that  w^e  shall  make  no  attempt  to  present  ar- 
gument respecting  each  and  all  of  the  findings  to  which 
we  have  assigned  error.  Plaintiff  submitted  and  the 
District  Court  signed  thirty-six  (36)  separate  findings 
of  fact.  They  appear  in  the  record  at  pages  107  to  140 
inclusive.  In  order  to  protect  our  record,  we  have  felt 
it  necessary  to  assign  error  to  twenty-four  (24)  of 
such  findings  and  to  three  conclusions  of  law.  To  even 
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attempt  a  detailed  discussion  of  these  findings  and  con- 
clusions, together  with  the  evidence  relating  thereto 
would  extend  this  brief  beyond  conceivable  reason.  We 
believe,  however,  that  the  various  matters  assigned  as 
error  will  be  adequately  covered  in  the  argument  to  be 
presented  and  we  do  not  intend  to  waive  any  assign- 
ment of  error. 

V. 

ARGUMENT 

1.  The  District  Court  Lacked  Jurisdiction  over  Appel- 
lants and  each  of  Them  and  over  Plaintiflf's  Alleged 
Cause  of  Action  Against  Appellants  for  the  Reason 
That  Plaintiff  Did  Not  Establish  that  Any  Act  or 
Transaction  Constituting  a  Violation  of  the  Securi- 
ties Exchange  Act  of  1934  or  any  Rule  of  the  Com- 
mission Promulgated  Thereunder  Occurred  within 
the  Jurisdiction  of  the  United  States  District  Court 
for  the  Western  District  of  Washin^on. 

Plaintiff  has  sought  to  obtain  jurisdiction  of  the 
United  States  District  Court  for  the  Western  District 
of  Washington  under  and  pursuant  to  Section  10b, 
Section  27  and  Section  29b  of  the  Securities  Exchange 
Act  of  1934,  together  wath  Rule  X-lOb  -5  as  promul- 
gated by  the  Securities  and  Exchange  Commission.  In- 
asmuch as  each  of  appellants  was  and  is  a  resident  of 
the  State  of  Oregon,  the  jurisdiction,  if  any,  therefor, 
must  come  within  the  purport  and  language  of  Section 
27  of  the  act  and  it  must  be  established  that  an  act  or 
transaction  constituting  a  violation  of  the  Securities 
Exchange  Act  of  1934  or  Rule  X  lOb-5  occurred  within 
the  jurisdiction  of  the  United  States  District  Court  for 
the  Western  District  of  Washington. 
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While  it  is  undisputed  that  on  September  12th,  1949, 
certain  corporate  stock  of  the  plaintiff  in  a  loan  trans- 
action was  turned  over  to  E.  R.  Errion  and  sold  on  the 
stock  exchange,  no  fraud  is  alleged  or  established  re- 
specting such  transaction.  It  is  not  contended  that  the 
stock  was  sold  for  a  lesser  value  than  its  market  value 
and  in  fact  the  proof  is  exactly  to  the  contrary. 

In  point  of  fact  it  is  not  even  established  in  the  evi- 
dence that  this  transaction  as  between  E.  R.  Errion  and 
plaintiff  even  occurred  within  the  jurisdiction  of  the 
United  States  Court  for  the  Western  District  of  Wash- 
ington. 

Thereafter,  in  an  entirely  separate  transaction, 
plaintiff  turned  over  to  defendant,  Dwight  Holdorf, 
acting  for  the  Holdorf  Oyster  Corporation  the  said 
promissory  note  and  deeds  to  certain  of  her  properties 
together  with  other  personal  properties  (R.  239).  None 
of  the  properties  involved  with  the  possible  remote  ex- 
ception of  the  promissory  note  could  be  classified  as 
securities  within  the  meaning  of  the  act. 

The  very  language  of  the  act  as  analyzed  by  this 
court  in  the  case  of  Fratt  v.  Robinson,  203  F.(2d)  627 
(C.A.  9,  1953)  indicates  that  the  purpose  of  the 
act  was  to  control  security  transactions  by  regulation 
of  security-transfer  businesses  and  persons  who  func- 
tion in  or  through  them.  As  this  court  said  in  referring 
to  the  reasoning  of  other  United  States  courts,  "There 
is  one  phase  common  to  the  reasoning  of  all  the  cases : 
Section  10  is  in  aid  of  the  end  sought  by  the  act,  to-wit, 
the  lessening  of  fraudulent  and  sharp  practices  in  the 
securities  market. ' ' 


Nowhere  in  the  congressional  record  is  there  any  evi- 
dence or  even  hint  that  Congress  meant  to  reach  such 
activities  as  alleged  in  Plaintiff's  complaint.  Security 
transactions  on  the  exchanges  and  acts  directly  related 
thereto  were  the  practices  Congress  intended  to  reach 
by  the  Securities  Exchange  Act  of  1934. 

Not  only  does  Section  10(b)  of  the  act  and  Rule  X- 
lOb-5  thereunder  not  have  the  extremely  broad  appli- 
cation plaintiff  believes  it  does,  but  its  application  has 
been  restricted  even  in  matters  primarily  concerning 
dealings  in  securities.  Joseph  v.  Farnsworth  Radio  <& 
Television  Corp.,  99  F.Supp.  701  (D.C.,  S.D.,  N.Y., 
1951),  involved  the  attempt  to  recover  from  defend- 
ants the  difference  between  what  plaintiffs  paid  for 
stock  in  the  corporate  defendant  and  that  which  they 
would  have  paid  had  the  defendants  not  remained 
mute  while  selling  their  stock  in  the  company  because 
of  knowledge  of  its  precarious  plight.  District  Judge 
Sugarman,  in  dismissing  the  complaint  for  failure  to 
state  a  cause  of  action,  stated : 

"Nothing  in  the  history  of  the  Act  or  the  Rule 
(X-10  (5)-5)  permits  the  far-reaching  effect 
sought  herein  by  the  plaintiffs  *  *  *  " 

This  decision  was  affirmed  in  Joseph  v.  Farnsworth 
Radio  (&  Television  Corp.,  198  F.(2d)  883  (2  CCA. 
1952). 

A  note  on  "Purchase  of  Securities  by  'Any  Person',  " 
44  111.  L.  Rev.  841  (1950)  concludes  that  the  sanctions 
of  the  Exchange  Act  and  Rule  X-lOb-5  "still  apply 
only  to  insiders  and  broker-dealers." 

Plaintiff's  complaint  alleges  that  she  was  the  owner 
of  certain  properties  including  corporate  securities  on 
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October  19th,  1949,  and  on  that  day  transferred  all  of 
her  properties  to  defendants  (R.  6115 — Vol.  II).  Proof 
of  this  allegation,  of  course,  failed  completely,  and 
even  after  the  trial  amendment  invited  by  the  trial 
court  (which  we  felt  and  do  now  feel  was  error)  plain- 
tiff did  not  establish  any  violation  of  the  act  respecting 
''securities"  as  defined  by  the  act  and  which  occurred 
within  the  jurisdiction  of  the  United  States  District 
Court  for  the  Western  District  of  Washington. 

Failure  to  prove  an  act  or  transaction  occurring  with- 
in the  jurisdiction  of  the  trial  court  in  violation  of  the 
Securities  Exchange  Act  of  1934  or  the  rules  of  the 
commission  means  simply  and  positively  that  the  court 
lacked  jurisdiction  of  appellants  who  were  residents  of 
Oregon,  and  lacked  jurisdiction  of  the  subject  matter  of 
the  action  itself. 

2.  The  Relief  Sought  by  Plaintiff  Is  Predicated  Upon 
the  Alleged  Damage  Occurring  to  Her  by  Reason  of 
the  Transfer  of  Her  Properties  which  Transfer  Oc- 
curred in  August,  September,  and  October  of  1949. 
Nothing  which  Took  Place  Following  October  of 
1949  Gave  Rise  to  Any  Cause  of  Action,  and  Plain- 
tiff's Cause  of  Action,  if  any.  Was  Complete  Certain- 
ly by  October  29th,  1949.  It  Is  Barred,  Therefore, 
by  the  Statute  of  Limitations. 

Since  the  federal  act  provides  no  limitation,  the  ap- 
plicable statute  of  limitations  is  the  statute  of  the  State 
of  Oregon  or  the  statutes  of  the  State  of  Washington. 
The  applicable  Oregon  statute  of  limitations  covering 
relief  on  the  ground  of  fraud  is  two  years.  Oregon  Rev. 
Statutes  12.110. 
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The  applicable  Washington  statute  covering  relief 
predicated  upon  fraud  is  three  years.  Rem.  Rev.  Stat. 
Sec.  159  (4). 

Each  statute  provides  that  the  cause  of  action  in 
such  a  case  shall  not  be  deemed  to  have  accrued  until 
the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting fraud.  Ore.  Rev.  Stat.  12.110;  Rem.  Rev.  Stat. 
159  (4). 

Plaintiff's  action  was  not  commenced  until  the  filing 
of  her  complaint  August  31st,  1953,  which  was  almost 
four  years  from  the  time  her  properties  had  been 
transferred. 

In  the  relatively  late  case  of  In  re  Sackman's  Estate, 
34  Wn.(2d)  864,  210  P.(2d)  682,  the  Washington  Su- 
preme Court  held  that  the  three-year  Washington  stat- 
ute for  actions  based  on  fraud  begins  to  run  when  the 
fact  which,  if  followed  up  diligently,  would  lead  to  dis- 
covery, is  in  law  equivalent  to  discovery.  The  court  fur- 
ther held  that  the  mere  fact  that  one  may  have  confi- 
dence in  a  relative  or  relatives  (even  more  applicable 
to  a  stranger)  does  not  in  and  of  itself  establish  a  fidu- 
ciary relation  and  is  not  sufficient  to  excuse  a  lack  of 
diligence  in  investigating  to  discover  fraud. 

Plaintiff  now  contends  that  the  promissory  note  of 
September  12th,  1949,  was  thought  by  her  to  be  a  re- 
ceipt and  not  a  note.  Apparently  she  discussed  her  af- 
fairs with  others  and  most  anyone  of  even  subnormal 
intelligence  could  have  explained  to  her  what  the  docu- 
ment was,  so  too  with  the  other  facts  relied  upon  by 
plaintiff.  Any  diligence  upon  her  part  would  have  dis- 
closed specific  information  concerning  the  oyster  lands 
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around  Coos  Bay,  the  title  thereto  and  if  necessary,  the 
history  of  such  oyster  lands,  together  with  all  other 
facts  concerning  the  transaction. 

We  respectfully  submit  that  plaintiff's  testimony 
that  she  did  not  discover  the  alleged  fraud  until  some 
time  subsequent  to  December  of  1950  is  absolutely  in- 
credible. 

Assuming  the  transactions  to  be  fraudulent  as  con- 
tended for  by  plaintiff,  certainly  she  must  in  law  be 
deemed  to  have  discovered  the  fraud  prior  to  August  of 
1950  (applying  the  Washington  statute)  and  beyond 
any  question  of  doubt,  prior  to  August  of  1951  (apply- 
ing the  Oregon  statute). 

This  action  as  against  each  and  all  of  appellants  is 
barred  by  the  statute  of  limitations. 

In  this  connection  it  is  worthy  of  note  that  the  Dis- 
trict Court  in  finding  No.  28  (R.  134,  Vol.  II)  merely 
recites  that  plaintiff  did  not  discover  or  have  any  rea- 
son to  discover  facts  that  revealed  to  her  that  she  had 
been  defrauded  until  well  within  three  years  from  the 
time  she  commenced  the  action.  This  finding  is  not  only 
not  supported  by  the  evidence,  but  is  insufficient  to 
sustain  the  judgment. 

3.  The  Judgment  of  February  17th,  1955,  As  to  Each 
of  Appellants  Is  Not  and  the  Respective  Findings 
of  Fact  As  to  Each  of  the  Appellants  Are  Not  Sup- 
ported by  the  Evidence. 

Plaintiff's  action  for  relief  is  upon  the  ground  of 
fraud  and  the  Washington  and  Oregon  law  relative  to 
common  law  fraud  is  applicable. 

The  fact  that  plaintiff  has  endeavored  to  invoke  the 
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jurisdiction  of  the  federal  courts  pursuant  to  the  Se- 
curities Exchange  Act  of  1934  does  not  change  the 
nature  of  her  action.  The  action  is  one  for  relief  predi- 
cated upon  common  law  fraud  and  this  court  has  so 
held  in  the  case  of  Fratt  v.  Robinson,  203  F.(2d)  627 
(C.A.  9, 1953).  In  that  case  appellees  contended  that  the 
two-year  statute  of  limitations  applied,  in  that  the  ac- 
tion arose  out  of  a  statute.  In  answering  that  conten- 
tion this  court  said : 

' '  In  a  sense,  of  course,  the  instant  action  is  based 
upon  a  statute,  but  it  is  also  based  upon  fraud 
which  has  been  the  subject  of  conmion  law  con- 
cern through  the  centuries.  And,  of  course,  the 
Washington  state  law  recognizes  such  an  action. 
The  authors  of  53  C.J.S.,  Limitations  of  Actions, 
Sect.  83  (a),  at  page  1052,  have  deduced  the  fol- 
lowing from  the  authorities: 

a    *   *  * 

"  'The  prase  "liability  created  by  statute"  or 
"liability  created  by  law,"  within  the  meaning  of 
such  a  statute,  has  been  held  not  to  include  or  ex- 
tend to  actions  arising  under  the  common  law, 

*    *    -x-      > 

"Appellees  argue  that  the  basis  of  the  federal 
statute  is  the  use  of  the  mails  or  other  instrumen- 
tality of  interstate  conmierce,  therefore  the  action 
arises  from  a  statute  and  the  two-year  limitation 
applies.  But,  of  course,  the  use  of  the  mails  per  se 
is  not  denoimced,  it  is  the  fraud  that  offends.  For 
that  reason,  it  denies  the  use  of  the  mails  in  con- 
nection with  the  fraud.  Here  is  not  a  governmental 
statutory  denouncement  of  a  human  action  hereto- 
fore undenoTmced,  such  as  a  \dolation  of  a  wartime 
price  for  a  commodity.  Fraud  is  denounced  in  all 
its  phases  by  federal  and  state  and  the  common 
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law.  There  are  statutes  with  restrictions  and  limi- 
tations as  to  actions  under  it,  but  such  actions  do 
not  arise  out  of  nor  upon  a  statute,  within  the 
meaning  of  the  Washington  state  law.  To  hold 
otherwise  would  be  paying  tribute  to  form  incon- 
sistent with  the  spirit  and  substance  of  the  rule. 

"What  we  have  said  appears  to  be  borne  out  by 
the  Washington  State  Supreme  Court  in  the  case 
of  Union  Trust  Co.  v.  Amery,  1912,  67  Wash.  1, 
120  P.  539,  540.  That  action  was  based  upon  a 
Washington  statute  which  declared  unlawful, 
among  other  acts,  the  making  of  any  division  of 
the  stock  of  a  corporation  except  from  profits.  It 
was  claimed  by  defendants  that  the  statute  of  limi- 
tations had  run.  The  court  thought  otherwise,  and 
held  the  applicable  limitation  was  that  provided 
for  actions  based  upon  fraud." 

In  Melton  v.  United  Retail  Merchants,  24  Wn.(2d) 
145,  163  P.  (2d)  619,  the  Supreme  Court  of  the  State 
of  Washington  said : 

' '  If  there  be  such  presiunptions  as  are  relied  on 
by  respondent,  which  we  gravely  doubt,  they  must 
certainly  give  way  to  the  ancient  and  familiar  rule 
— or  rather,  maxim,  for  it  is  so  classified  in  the  law 
books — that:  'Fraud  is  never  presumed,  but  must 
be  proved. '  The  Roman  version  is  perhaps  the  bet- 
ter, for  in  two  less  words,  it  not  only  states  the 
maxim,  but  also  the  reason  on  which  it  is  based 
^Fraus  est  odiosa  et  non  pro  sumenda'  (Fraud  is 
odious  and  not  to  be  presumed). 

"  'It  follows  from  the  rule  that  fraud  will  not 
be  presimied  that  the  burden  of  proving  fraud  rests 
on  the  party  who  relies  on  it  either  for  the  pur- 
pose of  attack  or  defense. 

"  'The  rules  which  impose  the  burden  of  proof 
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on  one  alleging  fraud  and  which  deny  a  presump- 
tion of  fraud  rest  on  the  fact  that  fraud  is  regard- 
ed as  criminal  in  its  essence,  and  involves  moral 
turpitude  at  least,  while,  on  the  other  hand,  the 
presumption  is  that  all  men  are  honest,  that  indi- 
viduals deal  fairly  and  honestly,  that  private  trans- 
actions are  fair  and  regular,  and  that  participants 
act  in  honesty  and  good  faith.  The  presumption  is 
against  the  existence  of  fraud  and  in  favor  of  inno- 
cence, the  presumption  against  fraud  approximat- 
ing in  strength  the  presumption  of  innocence  of 
crime  *  *  *  (Emphasis  supplied  by  the  court)  37 
C.J.S.  398,  Fi?aud,  Sec.  95." 

In  Cerckonek  v.  DihUe,  42  Wn.(2d)  451,  256  P.  (2d) 
488,  the  Washington  Supreme  Court  said : 

"And  we  have  repeatedly  held  that  the  burden 
is  upon  the  person  who  alleges  fraud  to  establish 
it  by  evidence  that  is  clear,  cogent  and  convincing. ' ' 
(Citing  cases.) 

The  Oregon  rule  is  almost  identical.  See  Miller  et  ux. 
V.  Protrka,  et  ux.,  193  Ore.  585,  238  P.  (2d)  753,  together 
with  the  case  of  Metropolitan  Casualty  Insurance  Co. 
V.  Lesher,  152  Ore.  161,  52  P.  (2d)  1133,  wherein  many 
Oregon  decisions  on  the  burden  of  proof  in  fraud  cases 
are  reviewed  and  the  court  quoted  from  the  case  of 
Wimer  v.  Smith,  22  Ore.  469,  30  Pac.  416,  as  follows: 
'*0n  a  charge  of  fraud,  the  burden  of  proof  is  on 
the  party  alleging  it.  The  defendants  must  clearly 
and  distinctly  prove  the  fraud  or  false  rei3resenta- 
tions  they  allege.    The  law  in  no  case  presumes 
fraud.   The  presumption  is  always  in  favor  of  in- 
nocence, and  not  guilt.  Fraud  must  be  proved,  but 
it  may  be  proved  by  circumstances  from  which  no 
other  inference  but  that  of  fraud  can  be  drawn. 
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The  rule  is,  that  when  proven  by  circumstances, 
they  must  afford  a  strong  presumption.  (Jusan  v. 
Toulmm,  9  Ala.  662;  S.C.  44  Am.  Dec.  448.)  Cir- 
cumstances of  mere  suspicion  will  not  warrant  the 
conclusion  of  fraud.  {Taylor  v.  Fleet,  4  Barb.  95; 
Clarke  v.  White,  12  Pet.  178.)  'The  evidence  of 
it,'  Chancellor  Kent  said,  'must  be  clear,  strong, 
and  satisfactory.'  (Boyd  v.  Mclean,  1  John's  Ch. 
582;  Gillespie  v.  Moon,  2  id.  585.)  And  so  like- 
wise said  the  learned  and  eminent  Dillon  J.,  in  Geih 
V.  Ins.  Co.,  1  Dill,  C.C.  443.  In  no  doubtful  manner 
does  the  court  lean  to  the  conclusion  of  fraud;  it 
is  not  to  be  assumed  on  doubtful  evidence.  If  the 
fraud  is  not  clearly  and  strictly  proved  as  alleged, 
relief  cannot  be  had,  although  the  party  against 
whom  relief  is  sought  may  not  have  been  perfectly 
clear  in  his  dealings.  (Mowatt  v.  Blake,  31  L.T. 
387.)  The  facts  constituting  fraud  must  be  clearly 
and  conclusively  be  proved  by  the  preponderance 
of  the  testimony  *  *  *  "  (Citing  texts) 

The  leading  Washington  decision  upon  the  necessary 
elements  of  fraud  is  Webster  v.  Romano  Engineering 
Corp.,  178  Wash.  118,  34  P.  (2d)  428  which  has  been 
cited  with  approval  in  numerous  later  Washington  de- 
cisions including  the  case  of  Dobbin  v.  Pacific  Coast 
Coal  Co.,  25  Wn.(2d)  190,  170  P.  (2d)  642,  wherein  the 
court  said : 

"Of  all  civil  Liabilities,  fraud  is  the  most  diffi- 
cult to  establish." 

The  Oregon  rule  is  identical.  See  Counzelmann  v. 
N.W.P.  &  D.  Prod.  Co,,  190  Or.  332,  225  P.  (2d)  757, 
and  Musgrave  et  ux.  v.  Lucas  et  ux.,  193  Or.  401,  238 

P.  (2d)  780. 

With  the  foregoing  principles  of  law  in  mind,  let  us 
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briefly  examine  the  evidence  in  support  of  the  judg- 
ment and  the  several  findings  as  to  each  of  the  appel- 
lants. 

(A)  Evidence  as  to  Amy  Errion. 

The  only  evidence  as  to  Amy  Errion  consists  in  Mrs. 
Connell's  testimony  that  Amy  was  present  in  her  home 
on  numerous  occasions  and  did  some  typing  for  her  in 
connection  with  her  business  (denied  by  Amy  Errion) ; 
that  Amy  Errion  accompanied  Mrs.  Connell  to  Cali- 
fornia in  1950  which  is  undisputed  (there  is  not  one 
word  in  the  testimony  which  would  give  rise  to  any 
inference  therefrom) ;  that  Amy  Errion  sold  Mrs.  Con- 
nell's corporate  securities  in  September  of  1949  (which 
related  solely  to  the  separate  and  distinct  promissory 
note  transaction)  ;  and  the  fact  that  she  was  the  wife  of 
E.  R.  Errion.  The  latter  fact  seems  to  have  been  of 
primary  importance  to  the  trial  court  in  his  decision 
as  appears  on  page  1072  of  the  record. 

It  will  be  readily  seen  that  none  of  the  testimony  re- 
lating to  Amy  Errion  comes  with  the  rulings  of  the 
Washington  and  Oregon  courts  insofar  as  fraud  ac- 
tions are  concerned. 

(B)  C.  W.  Williamson 

The  only  testimony  relating  to  appellant,  William- 
son, is  in  connection  with  the  lease  of  December,  1950. 
There  is  no  showing  whatsover  that  he  had  any  knowl- 
edge of  the  transfer  of  plaintiff's  properties  to  any- 
one, or  that  he  had  any  connection  whatsoever  with  any 
of  the  matters  testified  to  by  plaintiff  until  more  than 
a  year  after  all  of  the  properties  had  been  transferred. 
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As  we  have  previously  stated  the  gravamen  of  plain- 
tiff's action  is  fraud  in  inducing  her  to  transfer  her 
properties  in  the  fall  of  1949,  and  once  again,  it  is  ex- 
actly contrary  to  the  rules  as  established  by  the  Wash- 
ington and  Oregon  courts  to  hold  ai3pellant,  William- 
son, liable  in  this  action. 

(C)  Violet  Keller  Straus 

Violet  Kellerstraus  is  the  sister  of  E.  R.  Errion.  Her 
apartment  adjoins  his  in  Portland.  For  a  time  they  had 
a  joint  bank  account  and  at  the  request  of  defendant, 
Holdorf,  the  title  to  one  of  the  properties  originally 
belonging  to  plaintiff  was  placed  in  Violet  Kellerstraus' 
name  and  later  sold  by  her.  The  actual  sale  took  place 
in  1953. 

Once  again,  unless  we  are  to  presume  fraud  and  to  ig- 
nore the  requirements  as  established  by  the  courts  of 
both  Washington  and  Oregon,  we  cannot  find  Violet 
Kellerstraus  guilty  of  fraud  in  this  action.  There  is  not 
one  word  of  testimony  that  she  had  any  part  or  knowl- 
edge in  inducing  plaintiff  to  dispose  of  her  properties 
in  the  slightest  particular. 

(D)E.R.  Errion 

If  this  judgment  is  to  be  sustained  against  appellant, 
E.  R.  Errion,  it  must  necessarily  be  upon  the  testimony 
of  plaintiff  and  the  testimony  of  defendant,  Dwight 
Holdorf.  The  testimony  of  neither  was  "clear,  cogent 
and  convincing." 

Despite  her  studied  endeavor  at  the  time  of  trial  to 
place  the  entire  blame  for  anything  which  occurred 
upon  defendant,  Errion,  we  respectfully  submit  that 
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credibility  in  that  she  was  impeached  on  almost  every 
important  item  of  her  testimony. 

The  court  will  recall  that  plaintiff  testified  upon  an 
earlier  deposition  in  another  action  that  her  entire 
dealings  were  with  the  Holdorf  Oyster  Corporation  and 
Dwight  Holdorf  with  the  exception  of  one  transaction 
with  Errion  wherein  she  loaned  him  some  tw^enty-f  our- 
odd  thousand  dollars  and  took  his  promissory  note  for 
it  (R.  204-211).  Obviously  this  is  the  corporate  stock 
loan  transaction  in  August  and  September  of  1949  and 
under  plaintiff's  testimony  alone  the  judgment  cannot 
he  supported  against  Errion. 

Dwight  Holdorf 's  testimony  is  even  less  convincing. 
In  the  trial  of  a  very  considerable  number  of  civil  cases 
over  the  past  twenty  years,  the  writer  of  this  brief  does 
not  recall  ever  observing  a  witness  who  was  more  com- 
pletely impeached  than  was  defendant  Dwight  Holdorf. 
In  order  to  save  the  time  of  the  court  in  a  trial  which 
had  already  been  unduly  extended,  and  by  stipulation 
of  counsel,  we  merely  read  from  his  deposition  the  im- 
peaching statements  made  by  him  at  that  time  and  did 
not  follow  the  usual  procedure  of  reading  each  state- 
ment and  then  asking  the  witness  if  he  so  testified.  Not- 
withstanding this,  however,  49  pages  of  the  record  con- 
sist of  this  impeaching  testimony  (R.  873-922). 

It  is  clearly  apparent  by  now,  that  from  the  com- 
mencement of  this  action  plaintiff  has  made  a  studied 
and  deliberate  effort  to  vilify  defendant  E.  R.  Errion, 
commencing  with  the  language  used  throughout  her 
complaint,  the  numerous  affidavits  filed  during  the 
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pendency  of  the  action,  and  in  a  deliberate  attempt 
throughout  the  trial  of  plaintiff  and  her  witnesses  to 
place  the  entire  blame  upon  him.  This  animosity  is 
clearly  indicated  by  the  witness  Bynon,  who  testified 
that  she  worked  for  Mr.  Errion  for  some  six  months, 
left  his  employ  at  3:00  o'clock  in  the  afternoon  of  a 
given  day  in  June  of  1949  and  met  with  representatives 
of  the  Attorney  General's  office  immediately  there- 
after (R.  395). 

Despite  all  of  this  and  as  previously  stated,  the  judg- 
ment against  E.  R.  Errion  must  rest  upon  the  testimony 
of  plaintiff  and  defendant  Dwight  Holdorf.  The  char- 
acter of  that  testimony  is  not  such  as  to  sustain  this 
judgment. 

A  further  ground  for  reversal  of  the  judgment  as 
against  each  and  every  one  of  the  appellants  is  the  situ- 
ation which,  by  plaintiff's  own  testimony  and  pleadings 
puts  her  in  pari-deUcto  with  at  least  one  of  the  appel- 
lants. The  undisputed  testimony  is  that  plaintiff  and 
E.  R.  Errion  attempted  to  "fix"  the  value  of  Coos  Bay 
oyster  lands  in  an  admitted  attempt  to  defraud  the  Port 
of  Coos  Bay  out  of  $150,000.00.  When  we  say  undis- 
puted testimony  we  mean  in  this  connection  the  testi- 
mony of  Mrs.  Connell,  if  taken  at  its  face  value.  She 
testified  that  she  expected  to  receive  a  profit  on  this 
transaction.  We  submit  therefore  that  the  case  of  Pad- 
dock V.  Todd,  37  Wn.(2d)  711,  225  P.  (2d)  876,  is  direct- 
ly in  point.  In  that  case  the  Washington  court  said : 

"Concerning  respondent's  cross-appeal,  little 
need  be  said.  It  is  very  clear  that  the  trial  court,  in 
exercise  of  its  equitable  powers,  was  entirely  cor- 
rect in  refusing  respondent  any  relief  upon  his 
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and  respondent  knowingly  entered  into  a  conspir- 
acy to  obtain  money  from  Anacortes  Veneer,  Inc., 
by  falsely  representing  that  appellant  was  a  bona 
fide  stockholder  and,  as  such,  entitled  to  employ- 
ment under  the  rules  and  regulations  of  the  com- 
pany. Under  these  circumstances,  the  parties  be- 
ing in  pari  delicto,  a  court  of  equity  unit  not  aid 
either  party  in  carrying  out  their  fradulent  con- 
spiracy. 2  Pomeroy's  Equity  Jurisprudence  (5th 
ed.)  134,  Sect.  402f." 

4.  It  Was  a  Grievous  and  Material  Abuse  of  Discretion 
for  the  District  Court  to  Deny  to  Appellants  and 
Particularly  to  Appellant,  E.  R.  Errion,  the  Motion 
for  Vacation  of  the  Trial  Setting  and  for  a  Continu- 
ance. 

As  we  previously  indicated,  plaintiff,  her  witnesses 
and  defendant  Holdorf,  acted  in  concert  together 
throughout  the  trial  to  place  the  entire  onus  and  blame 
upon  the  defendant  E.  R.  Errion. 

E.  R.  Errion  was  the  only  witness  who  could  testify 
in  his  o\Mi  behalf.  His  absence  from  the  trial  was  testi- 
fied to  by  Dr.  Herman  A.  Dickel  whose  testimony  was 
unimpeached  and  uncontroverted.  Timely  motions  were 
made  for  continuance  prior  to  trial  at  the  commence- 
ment and  at  the  conclusion  of  the  trial,  and  it  was  an 
abuse  of  discretion  for  the  court  to  deny  these  motions. 

In  Uarran,  et  al.  v.  Morgenthau,  89  F.(2d)  863  (App. 
D.C.  1937),  the  Federal  court  said : 

' '  If  there  were  anything  in  this  record  challeng- 
ing the  good  faith  of  the  motion  for  continuance, 
the  professional  ability  or  character  or  truthful- 
ness of  the  physicians  who  made  affidavit  to  the 
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inability  of  Dunning  to  appear  or  even  if  there 
were  a  showing  that  a  continuance  would  have  re- 
sulted in  serious  loss  to  the  other  parties,  we  should 
not  now  hesitate  to  sustain  the  action  of  the  lower 
court;  but  here  we  are  confronted  with  a  case  in 
which,  as  appears,  the  plaintiff  was  his  only  wit- 
ness and  was  so  seriously  ill  that  his  appearance  in 
court  would  probably  have  resulted  in  his  death. 
Insisting  upon  a  trial  in  these  circumstances  must 
necessarily  have  resulted  in  prejudice  to  Dunning 's 
rights.  There  may  have  been  good  reasons  for  the 
refusal  to  grant  the  continuance,  but  if  there  were 
it  was  the  duty  of  counsel  to  have  showni  them  by 
the  record,  for  we  can  know  only  what  the  record 
contains. 

"We  believe  the  universal  rule  in  circumstances 
such  as  we  have  outlined  above  is  to  reverse  the 
judgment  or  decree  and  remand  the  case  for  a  new 
trial.  Cases  so  holding,  among  others  too  numer- 
ous to  mention  are  the  following:"  (Citing  cases) 

See  also  Elliott  v.  Lawso%  87  Ore.  450,  170  Pac.  925 ; 
In  re  Townsend's  Estate,  122  la.  246,  97  N.W.  1108; 
McCutcheon's  Adm'r.  v.  Dean,  246  Ky.  257,  54  S.W. 
(2d)  926 ;  Karkorian  v.  Fermanian,  189  N.Y.S.  130,  and 
State  V.  Hurras,  22  Wash.  57,  60  Pac.  58.  In  the  latter 
case,  though  upon  a  different  set  of  facts,  the  language 
of  the  court  is  particularly  important.  The  Washing- 
ton Supreme  Court  said : 

"If  the  defendant  has  been  deprived  of  the  right 
to  make  a  defense  through  no  failure  or  neglect  of 
his  o^^^l,  it  would  be  a  shame  and  a  reproach  to  the 
law  to  hold  him  accountable  for  the  law's  mistake. 
The  case  involves  something  more  than  a  mere 
question  of  the  exercise  of  discretion  by  the  trial 
judge  in  refusing  an  application  for  a  continu- 


ance.  It  involves  the  larger  question  of  a  defend- 
ant's right  to  have  witnesses  examined  in  his  be- 
half. It  involves  the  constitutional  right  of  fair 
trial.  No  duty  which  the  courts  owe  society  can 
rise  above  that  of  preserving  inviolate  those  prin- 
ciples which  make  effective  the  constitutional  guar- 
antee of  a  fair  trial.  Better,  far  better,  that  the 
course  of  justice  be  slow,  then  that  in  making  haste 
we  should  break  down  those  safeguards  which  ex- 
perience has  shown  to  be  necessary  for  the  welfare 
and  protection  of  the  rights  of  the  citizen. ' ' 

5.  No  Proper  Service  Was  Had  Upon  Defendant  Violet 
Kellerstraus  and  the  Court  Therefore  Lacked  Juris- 
diction over  Her  Person. 

Plaintiff  sought  to  obtain  jurisdiction  over  defend- 
ant Violet  Kellerstraus,  by  an  affidavit  setting  forth 
personal  service  upon  her  in  Portland,  Oregon.  This 
affidavit  being  controverted  and  the  court  having  taken 
oral  testimony  in  relation  thereto,  it  clearly  and  un- 
equivocably  appeared  that  the  affidavit  was  false  in  all 
particulars,  and  that  no  personal  or  proper  substituted 
service  was  had  upon  this  defendant. 

For  this  reason  and  regardless  of  everything  else  said 
in  this  brief  respecting  defendant  Violet  Kellerstraus, 
the  judgment  against  her  must  be  reversed  by  reason  of 
the  lack  of  competent  service. 
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CONCLUSION 

We  respectfully  submit  that  the  court  lacked  juris- 
diction over  these  defendants  and  this  cause  of  action; 
that  the  action  was  not  commenced  within  the  time 
limited  by  law;  that  the  evidence  wholly  fails  to  sup- 
port the  judgment  and  the  findings  of  fact  as  to  each  of 
the  appellants;  that  the  court  abused  its  discretion  in 
denying  the  motion  for  vacation  of  trial  setting  and  for 
a  contiiuiance ;  and  that  the  court  lacked  personal  juris- 
diction over  defendant  Violet  Kellerstraus. 

For  the  reasons  above  set  forth  in  this  brief,  the  judg- 
ment should  be  reversed. 

Respectfully  submitted, 

Olwell  and  Boyle 
Lee  Olwell 
Thomas  C.  Boyle 

Attorneys  for  Appellants 

306  Joseph  Vance  Building 

Seattle,  Washington 
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APPENDIX 

STATUTES  AND  RULE  INVOLVED 

Section  10(b)   of  the  Securities  Exchange  Act  of 
1934,  15  U.S.C.  Sect.  78j(b),  provides: 

It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrumen- 
tality of  interstate  commerce  or  of  the  mails,  or  of 

any  facility  of  any  national  securities  exchange 
*  *  4fr 

(b)  To  use  or  employ,  in  connection  with  the 
purchase  or  sale  of  any  security  registered  on  a 
national  securities  exchange  or  any  security  not 
so  registered,  any  manipulative  or  deceptive  device 
or  contrivance  in  contravention  of  such  rules,  and 
regulations  as  the  Commission  may  prescribe  as 
necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 

Rule  X-lOB-5  promulgated  by  the  Commission  un- 
der Section  10(b),  17  C.F.R.  Sect.  240.10b-5,  provides: 
It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrucental- 
ity  of  interstate  commerce,  or  of  the  mails,  or  of 
any  facility  of  any  national  securities  exchange, 

(1)  to  employ  any  device,  scheme,  or  artifice  to 
defraud, 

(2)  to  make  any  untrue  statement  of  a  material 
fact  necessary  in  order  to  make  the  statements 
made,  in  the  light  of  the  circmnstances  under  which 
they  were  made,  not  misleading,  or 

(3)  to  engage  in  any  act,  practice,  or  course  of 
business  which  operates  or  would  operate  as  a 
fraud  or  deceit  upon  any  person, 

in  connection  with  the  purchase  or  sale  of  any  se- 
curity. 


Section  27  of  the  Act,  15  U.S.C.  Sect.  78aa,  provides: 
The  district  courts  of  the  United  States,  the  Su- 
preme Court  of  the  District  of  Columbia,  and  the 
United  States  Courts  of  any  Territory  or  other 
places  subject  to  the  jurisdiction  of  the  United 
States  shall  have  exclusive  jurisdiction  of  viola- 
tions of  this  title  or  the  rules  and  regulations  there- 
under, and  of  all  suits  in  equity  and  actions  at  law 
brought  to  enforce  any  liability  or  duty  created  by 
this  title  or  the  rules  and  regulations  thereunder. 
Any  criminal  proceeding  may  be  brought  in  the 
district  wherein  any  act  or  transaction  constituting 
the  violation  occurred.  Any  suit  or  action  to  en- 
force any  liability  or  duty  created  by  this  title  or 
rules  and  regulations  thereunder,  or  to  enjoin  any 
violation  of  such  title  or  rules  and  regulations,  may 
be  brought  in  any  such  district  or  in  the  district 
w^herein  the  defendant  is  found  or  is  an  inhabitant 
or  transacts  business,  and  process  in  such  cases 
may  be  served  in  any  other  district  of  which  the 
defendant  is  an  inhabitant  or  wherever  the  defend- 
ant may  be  found. 

Section  29(b)  of  the  Act,  15  U.S.C.  Sect.  78cc(b), 

provides : 

Every  contract  made  in  violation  of  any  provi- 
sion of  this  title  or  of  any  rule  or  regulation  there- 
under, and  every  contract  (including  any  contract 
for  listing  a  security  on  an  exchange)  heretofore 
or  hereafter  made  the  performance  of  which  in- 
volves the  violation  of,  or  the  continuance  of  any 
relationship  or  practice  in  violation  of  any  provi- 
sion of  this  title  or  any  rule  or  regulation  there- 
under, shall  be  void  (1)  as  regards  the  rights  of 
any  person  who,  in  violation  of  any  such  provision, 
rule,  or  regulation,  shall  have  made  or  engaged  in 
the  performance  of  any  such  contract,  and  (2)  as 
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regards  the  rights  of  any  person  who,  not  being 
a  party  to  such  contract,  shall  have  acquired  any 
right  thereunder  with  actual  knowledge  of  the 
facts  by  reason  of  which  the  making  or  perform- 
ance of  such  contract  was  in  violation  of  any  such 
provision,  rule,  or  regulation:  *  *  * 
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li©  Nmtli   CarcMit 

Plaintiff-Appellee, 

s. 

)N,  also  known  as  E. 
B  Errion,  Amy  Erri- 
iRSTRAUs,  and  C.  W. 
fendants- Appellants,  )  No.  14797 

)PAL    HOLDORP,    HOL- 

ORATiON,  a  Washing- 

R    Glaser,    Dorothy 

E  Gold,  H.  A.  Daven- 

as  Lee  Davenport, 

Defendants. 

United  States  District  Court 
)isTRicT  OF  Washington 
rthern  Division 


Appellee's  Statement  of  the  Case 

Sixteen  pages  of  appellee's  brief  consists  of  her  state- 
ment of  the  case.  With  only  one  or  two  exceptions,  all 
citations  to  the  record  refer  to  testimony  of  Dwight 
Holdorf,  Marguerite  L.  Connell,  appellee,  or  merely 
refer  to  the  findings  entered  by  the  trial  court. 

In  our  opening  brief  we  pointed  out  that  the  testi- 
mony of  both  Dwight  lloldorf  and  appellee  was  sub- 
stantially impeached  and  hence  was  not  of  a  character 
sufficient  to  support  a  fraud  judgment.  This  has  been 
almost  completely  ignored  ])y  appellee  in  her  brief. 

We  are  even  less  impressed  with  the  numerous  ref- 
erences to  th  findings  of  the  trial  court.  More  than  one- 
third  of  all  record  citations  in  appellee's  brief  are 
merely  to  the  findings  of  the  trial  court.  The  question 
before  the  Court  respecting  the  findings  is  whether  or 
not  the  evidence  supports  such  findings.  It  is  of  no  help 
to  cite  the  findings  themselves,  and  it  is  appellants' 
position  that  there  is  no  evidence  to  support  a  very 
considerable  number  of  the  findings  of  the  trial  court. 
We  will  treat  this  matter  more  specifically  in  discussing 
the  several  portions  of  appellee's  brief. 

Amount  and  Number  of  Securities  Involved  in  Single 
or  Separate  Transactions 

In  this  portion  of  her  brief  appellee  seeks  to  lump 
together  all  of  her  prope^^ties  and  to  indicate  that  there 
w^as  but  one  single  transactions  betw^een  appellee  and 
the  other  parties,  including  appellants. 

As  pointed  out  at  page  19  of  appellant's  opening 
brief,  there  was  only  one  transaction  wdth  appellant, 
Errion,  as  to  which  no  fraud  whatsoever  is  alleged  or 


8 


H 


)f  the  remaining  transactions  were 
rf,  acting  for  the  Holdorf  Oyster 
is  correct,  it  is  of  no  importance 
involved  in  the  second  transaction, 
i  the  authorities  cited  by  appellee 
:  her  brief  do  not  support  her  con- 


i  Co.,  etc.,  V.  United  States  (D.Ot. 
.  1019,  and  Trenton  Cotton  Oil  Co. 
)  147  F.  (2d)  33,  are  nowise  in  point, 
case  held  that  the  particular  items 
:"e  not  securities.  Neither  case  in- 
i  of  the  Securities  Exchange  Act. 

ses  cited  on  page  18  of  appellee's 
an  investment  contract  or  invest- 
d  there  can  be  no  analogy  whatso- 
Qstruments  and  any  of  the  instru- 


The  case  of  Joy  v.  Pagd  (Mich.  1939)  283  N.W.  646, 
cited  by  appellee  at  page  19  of  her  brief,  simply  held 
that  where  the  purchase  of  treasury  stock  from  a  cor- 
poration was  induced  by  the  promise  to  take  it  off  the 
purchaser's  hands  at  a  stated  price  on  or  before  a  cer- 
tain date,  there  was  but  a  single  contract. 

At  page  20  of  her  brief,  appellee  states  that  Errion's 
note  (Exhibit  A-3)  was  a  security.  Appellee  neglects 
to  state,  however,  that  it  is  undisputed  that  this  note 
was  transferred  by  appellee  to  Dwight  Holdorf . 

Jurisdiction  by  Reason  of  the  Securities  Exchange  Act 
and  Rule  X-lOb-S 

The  first  sentence  of  this  sub-division  of  appellee's 
brief,  appearing  at  page  20  is  apparently  intended  to  be 
facetious.  The  humor  is  not  appreciated.  The  record 
clearly  indicates  that  from  the  very  inception  of  this 
action  in  the  fall  of  1953  to  the  present  date,  appellants 
have  contended  that  the  District  Court  lacked  juris- 
diction in  this  proceeding. 

We  have  no  quarrel  with  the  authorities  cited  by  ap- 
pellee at  pages  22  and  23  of  her  brief  upon  their  par- 
ticular facts.  The  first  group,  commencing  with  Fratt 
V.  RoUnson  (9  Cir.  1953)  203  F.(2d)  627,  and  ending 
with  Mills  V.  Sarjem  Corp.  (District  Court  June,  1955) 
133  F.  Supp.  753,  merely  affirm  the  rule  that  a  civil 
action  may  be  brought.  Each  involved  either  corporate 
securities  and  stock  or  municipal  bonds  and  in  point  of 
fact,  the  last  cited  case  held  that  no  fraud  had  been 
proved.  None  is  authority  to  uphold  the  jurisdiction  of 
the  District  Court  in  this  case.  We  have  previously 
dealt  with  the  question  of  jurisdiction  in  the  first  por- 
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)t  concerned  with  the  question  of 
my  notes  and  instruments  in  this 
est  in  the  same. 

ted  on  page  24  of  appellee's  brief, 
I  motion  or  demurrer  to  the  plead- 
ing whether  there  was  alleged  one 
action.  None  is  in  point. 

xpressed  statement  of  appellee  at 
24  of  her  brief,  appellants  have 
hat  securities  and  non-securities 
gled  in  this  action  and  none  of  the 
ippellee  hold  to  the  contrary. 

appellee  at  page  25  and  26  of  her 
ints  the  conclusion  of  counsel  in  an 
within  the  jurisdiction  of  the  Dis- 


brief  of  the  Securities  and  Exchange  Commission 
which  appears  on  page  26  and  27  of  appellee's  brief,  is 
inserted  solely  for  any  possible  influence  it  might  have 
upon  this  Court.  We  have  no  objection  to  any  position 
which  the  Securities  and  Exchange  Commission  might 
take  in  a  proper  proceeding.  We  do  not  believe  its  opin- 
ion is  of  value  to  the  Court. 

The  case  of  Birnhaum  v.  Newport  Steel  Corp.  (2  Cir. 
1952)  193  F.(2d)  461  cited  at  page  27  of  appellee's 
brief,  in  point  of  fact  affirmed  a  judgment  dismissing 
an  action  since  the  action  involved  only  fraudulent 
mismanagement  of  corporate  affairs,  and  the  Court 
held  that  was  not  within  the  purview  of  the  Securities 
Exchange  Act. 

"Pendent"  Jurisdiction 

This  portion  of  appellee's  brief,  commencing  at  page 
27,  is  entirely  new  and  was  not  raised  at  any  time  in  the 
trial  court.  It  is  obviously  an  attempt  to  bolster  the  ju- 
risdictional position  claimed  by  appellee. 

The  leading  case  on  this  subject  is  the  case  of  Hum 
V.  Oursler  (1933),  289  U.S.  238,  77  L.Ed.  1148.  This 
case  is  cited  by  appellee  at  page  29  of  her  brief,  and 
most,  if  not  all,  of  the  remaining  coses  cited  by  her 
under  this  subdivision  are  predicated  upon  the  reason- 
ing in  the  case  of  Hum  v.  Oursler.  At  page  1154  in  77 
L.Ed,  the  Supreme  Court  states  the  correct  rule  as 
follows : 

"But  the  rule  does  not  go  so  far  as  to  permit  a 
federal  court  to  assume  jurisdiction  of  a  separate 
and  distinct  non-federal  cause  of  action  because  it 
is  joined  in  the  same  complaint  with  a  federal  cause 
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Lstinction  to  be  observed  is  between 
o  distinct  grounds  in  support  of  a 
ction  are  alleged,  one  only  of  wliich 
•al  question,  and  a  case  where  two 
stinct  causes  of  action  are  alleged, 
ch  is  federal  in  character.  In  the 
he  federal  question  averred  is  not 
;  in  substance,  the  federal  court, 
federal  ground  be  not  established, 
5s  retain  and  dispose  of  the  case 
deral  ground ;  in  the  latter  it  may 
he  non-federal  cause  of  action." 

Ls  that  in  the  case  at  bar  appellee's 
3ting  recovery  of  damages  arising 
of  her  several  properties,  involve 
it  causes  of  action.  This  is  vastly 
ctual  situation  in  the  case  of  Hum 
?e  was  involved  claims  of  inf  ringe- 
mpetition  resting  upon  identical 
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The  rule  in  civil  cases  is  entirely  different  than  that 
expressed  in  the  cases  cited  by  appellee.  This  is  clearly 
brought  out  in  the  case  of  United  States  v.  Grayson  (2 
Cir.  1948)  166  F.(2d)  863,  which  is  cited  by  appellee, 
and  in  which  case  at  page  866  of  its  opinion  the  Court 
of  Appeals  for  the  Second  Circuit  expressly  points  out 
that  a  different  rule  applies  in  civil  cases. 

At  page  33  of  her  brief  appellee  states  that  jurisdic- 
tion is  satisfied  "if  any  act  or  any  transaction  of  the 
offending  fraudulent  scheme  occurred  in  the  Western 
District  of  Washington."  That  statement  is  not  sup- 
ported by  Section  27  of  the  Act  (15  U.S.C.  §  78AA) 
nor  the  cited  case  of  Robinson  v.  Difford  (D.Ct.  Pa. 
1950)  92  F.Supp.  145.  In  point  of  fact  both  the  act  and 
the  Robinson  case  require  that  "any  act  or  transaction 
constituting  the  violation"  must  occur  within  the  dis- 
trict. The  "violation"  obviously  relates  to  violation  of 
the  Securities  Exchange  Act,  itself. 

At  pages  33  and  34  of  her  brief  appellee  seeks  to  set 
forth  a  number  of  instances  occurring  within  the  ju- 
risdiction of  the  trial  court.  Many  are  incorrect.  There 
is  no  evidence  that  "most,  if  not  all,  of  the  fraudulent 
statements  attributed  to  Errion  were  made  in  appel- 
lee's home."  There  is  a  complete  lack  of  evidence  that 
the  transaction  involving  the  corporate  stock  and  the 
promissory  note  (Exhibit  A-3)  occurred  in  Seattle.  The 
only  evidence  as  to  any  typing  done  by  appellant,  Amy 
Errion,  was  the  very  unsatisfactory  evidence  of  ap- 
pellee. The  evidence  as  to  the  presentation  of  the  re- 
ceipt (Exhibit  A-5)  was  from  Holdorf.  There  is  no 
evidence  to  support  the  statement  that  the  deed  to  the 
tidelands  was  delivered  to  Mrs.  Council  in  her  home. 
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I  in  Seattle  for  Olson  to  sell  the  Bo- 
tbe  Rankin  contract.  It  is  true  that 
erty  was  sold  in  Seattle  and  de- 
orf  s  bank  account  in  Vancouver. 
Corporation  is  a  Washington  cor- 
timony  concerning  that  came  sole- 

ijjellee's  case  to  refer  to  the  "loot" 
)  of  her  brief. 

s 

?nt  relative  to  the  statute  of  limi- 
leen  covered  in  our  opening  brief. 
t  out  that  all  of  the  testimony  re- 
e  under  this  portion  of  her  brief, 
wn  testimony  or  merely  is  a  refer- 
f  the  Court. 


it  is  worthy  of  note  that  appellee, 
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repeated  statement  in  appellee's  brief  that  the  visit  in 
California  in  1950  had  any  ulterior  purpose  whatso- 
ever, and,  of  course,  particularly,  that  appellant.  Amy 
Errion,  had  the  slightest  connection  with  any  ulterior 
purpose.  Finding  No.  XXI  of  the  Court  (R.  123-Vol. 
II)  has  no  support  whatsoever  in  the  evidence. 

The  Court's  attention  is  especially  commended  to 
the  case  of  Johnston  v.  Spokane  dt  Inland  Empire  R. 
Co.,  104  Wash.  562,  177  Pac.  810.  Appellee  quotes  from 
that  case  at  page  38  of  her  brief.  The  decision,  however, 
affirmed  a  judgment  dismissing  the  action  by  reason  of 
the  statute  of  limitations,  and  in  many  respects  the  case 
is  at  all  fours  with  the  case  at  bar.  Among  other  things, 
the  Court  said : 

"We  have  always  held  that  a  party  whose  rights 
rest  upon  a  written  instrument  which  is  plain  and 
unambiguous,  and  who  has  read  or  had  the  oppor- 
tunity to  read  the  instrument,  cannot  claim  to  have 
been  misled  concerning  its  contents  or  to  be  ig- 
norant of  what  is  provided  therein.  Sherman  v. 
Sweeny,  29  Wash.  321,  69  Pac.  1117 ;  Huhenthal  v. 
Spokane  dt  Inland  R.  Co.,  43  Wash.  677,  86  Pac. 
955;  Golle  v.  State  Bank  of  Wilson  Creek,  52 
Wash.  437, 100  Pac.  984.  And  that, 

"  'Whatever  is  notice  enough  to  excite  attention 
and  put  the  party  on  guard  and  call  for  inquiry,  is 
notice  of  everything  to  which  such  inquiry  might 
have  led.  When  a  person  has  sufficient  information 
to  lead  him  to  a  fact,  he  shall  be  deemed  conversant 
of  it.'  .  .  .  'The  presumption  is  that  if  the  party 
affected  by  any  fraudulent  transaction  or  manage- 
ment might,  with  ordinary  care  and  attention,  have 
seasonably  detected  it,  he  seasonably  had  actual 
knowledge  of  it.'  Deering  v.  Holcomh,  26  Wash. 
588,  67  Pac.  240,  561. 
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'raiided  must  be  diligent  in  making 
leans  of  knowledge  are  equivalent 
L  clue  to  the  fact  which,  if  followed 
tvould  lead  to  discovery,  is  in  law 
L  discovery.  Norris  v.  Haggin,  28 
,  V,  Holhrook,  32  Wash.  349,  73  Pac. 
alland,  53  Wash.  504,  102  Pac.  440; 
ilcahy,  78  Wash.  9, 138  Pac.  314. 

icking  to  rescind  for  fraud  or  false 
must  do  so  within  a  reasonable 
^ht  is  lost  by  failure  to  act  promptly 
'  the  fraud,  or  after  it  might  have 
I  by  the  use  of  due  diligence.'  13 
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ro  M.  (&  St.  P.  Railway  Co.  (District 
)n,  1915)  224  Fed.  196.  We  believe 
pf  ul  to  the  Court  to  quote  the  entire 
ch  appellee  has  taken  the  language 
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signed  a  release  a  year  prior  to  tlie  expiration  of 
the  period  of  limitation.  The  bill  shows  on  its  face 
that  immediately  after  signing  the  release  plaintiff 
grew  worse  and  began  to  suffer  from  the  complica- 
tion of  diseases  which  he  refers  to  in  his  bill.  Plain- 
tiff must  be  held  to  his  knowledge,  and  likewise  to 
the  exercise  of  ordinary  diligence  in  the  prosecu- 
tion of  his  action,  and  in  seeking  relief  from  the 
conduct  complained  of ;  and  if  he  fails  to  exercise 
this  diligence,  equity  will  not  suspend  the  opera- 
tion of  the  statute.  The  Circuit  Court  of  Appeals 
of  this  circuit,  in  Newherry  v.  Wilkinson,  199  Fed. 
673,  at  page  688, 118  CCA.  Ill,  in  disposing  of  the 
right  of  a  minor  who  was  fraudulently  induced  to 
sign  away  certain  property  rights,  said : 

"  'Reasonable  attention  to  an  affair  peculiarly 
his  own,  would  have  led  plaintiff,  at  least  soon 
after  his  arrival  at  age,  to  the  possession  of  all  the 
knowledge  he  acquired  immediately  prior  to  the 
bringing  of  the  suit.  But  he  delayed  the  institution 
of  his  suit  until  the  statute  of  limitations  had  fully 
run  against  him  and  in  favor  of  the  surety.  *  *  * 
We  are  of  the  opinion  that,  had  the  suit  been  sea- 
sonably instituted  after  the  plaintiff  became  of 
age,  the  bar  of  the  statute  of  nonclaim  would  not 
have  stood  in  the  way  of  his  recovery,  and  of 
course,  had  the  suit  been  brought  but  a  few  days 
earlier,  the  statute  of  limitations  *  *  *  would  not 
have  run  at  all.  We  are  impelled  to  the  conviction, 
however,  that  the  delay  suffered  by  plaintiff  after 
he  was  in  possession  in  possession  of  information 
challenging  further  inquiry  on  his  part,  and  after 
he  had  arrived  at  legal  age,  *  *  *  amounts  to  laches 
on  his  part,  and  a  court  of  chancery  will  not  now 
interpose  to  remove  the  bar  of  either  of  such  stat- 
utes of  limitation,  nor  will  it  afford  him  the  relief 
prayed.'  " 
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nnroad  Corp.  (3  Cir.  1944)  146  F. 
^e  39  of  appellee's  brief,  the  Court 
ere  must  be  affirmative  independ- 
ent. 

all  V.  Anderson,  85  Wash.  369,  148 
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)t  Supported  by  the  Evidence 

ler  brief  appellee  discusses  the  bur- 
lertakes  to  criticize  appellants  for 
ivery  bit  of  evidence  in  support  of 
of  the  thirty-six  separate  findings 
vise  than  we  have  done,  would  be 
and  our  ODeningr  brief  to  such  a 
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tached  to  appellee's  brief,  to-wit,  that  she  was  Errion's 
wife. 

Likewise  the  evidence  as  to  appellant,  Violet  Keller- 
straiis,  and  appellant,  C.  W.  Williamson,  referred  to 
at  pages  44  and  45  of  appellee 's  brief,  fall  far  short  of 
the  character  of  evidence  required  to  sustain  an  action 
of  this  nature. 

The  authorities  relied  upon  by  appellee  under  this 
portion  of  her  argument  are  not  in  point.  The  two  cases 
from  the  Court  of  Appeals  cited  at  page  41,  Norris  <& 
HirscUergJnc,  v.S.E.C.  (D.C.  Cir.,  1949)  177F.(2d) 
228,  and  Charles  Hughes  d  Co.  v.  S.E.C.  (2  Cir.,  1943) 
139  F.(2d)  434,  each  involved  the  review  of  an  order 
of  the  Securities  and  Exchange  Commission  revoking 
the  license  and  registration  of  a  stock  broker.  Each 
involved  the  sale  of  securities  and  was  limited  to  the 
particular  facts  in  the  respective  cases.  Neither  in- 
volved a  civil  suit  for  damages. 

The  case  of  Hawkins  v.  Merrill,  Lynch,  Pierce,  Fen- 
ner  <&  Beane,  85  F.SujDp.  104,  also  cited  at  page  41,  was 
a  civil  suit.  The  question  of  the  burden  of  proof,  how- 
ever, was  not  discussed  by  the  Court. 

Upon  their  facts,  the  cases  cited  by  appellee  at  page 
42  are  utterly  dissimilar  from  the  case  at  bar.  Holmes 
V.  United  States  (8  Cir.  1943)  134  F.(2d)  125  was  a 
criminal  case  to  which  we  have  ]3reviously  referred. 
Dellefield  v.  Blockdel  Realty  Co.  (2  Cir.  1942)  128  F. 
(2d)  845,  held  that  to  prove  fraud  one  must  establish 
knowledge  on  the  part  of  the  one  making  statements 
and  an  affirmative  intent  to  deceive. 
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i  V.  British  Mortgage  Co.  (5  Cir. 
5  was  ail  action  to  rescind  a  real 
was  predicated  entirely  upon  the 
tioii. 

>nspiracy  and  fraud  may  be  proved 
ddence.  This,  however,  does  not 
rrying  the  burden  of  proof  from 
t*  conspiracy  by  clear,  cogent  and 
',  together  with  proof  of  the  essen- 
i  to  which  we  have  referred  in  our 
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7to  with  Appellants 

jviously  said  in  our  opening  brief 
is,  we  believe,  a  sufficient  answer 
tions  raised  by  appellee  at  pages 
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Motion  of  Appellant,  Violat  Kellerstraus,  to  Quash  Serv- 
ice 

This  matter,  also,  we  believe,  has  been  sufficiently 
covered  in  our  opening  brief. 

CONCLUSION 

For  the  reasons  expressed  in  our  opening  brief,  the 
judgment  of  the  United  States  District  Court  for  the 
Western  District  of  Wasbhington,  Northern  Division, 
should  be  reversed. 

Respectfully  submitted, 

Olavell  axd  Boyle 
Lee  Olwell 
Thomas  C.  Boyle 
Attorneys  for  Appellants 
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